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An Act for the Limitation of Suits, and for other purposes.(‘) 


Whereas it is expedient to amend the law* relating to the limitation 
Preamble of suits, appeals anil certain applications to (Courts; 

• and whereas it is alsp expedient to provide rales for 

accpiiring by possession tlio ownership of easements and other property; 
[t is hereby enacted as 1‘ollows : — I , 

• (Old Acts) 

[Wliereas it is ox|jp<lieiit U) consolidate and anncnd tlio law relating to 
the liTnitatiiiii ol' .suits, apfK'iils and certain iipjilicrttions(‘> 
to Courts ; and wlieroas it is also ex pod ’.out t.o jirovide rules 
for actjuiring ownership by jHisscssion : 

]V^iereaH it is oj^pcdienl to amend and consnlid^ile the lavH 
relalintj to of 


Pi’ViWnble, .Act IX 
•of 1871. 


Preamble^ AcfiXIV 

of 2859, 


(Votes) 

• • ^ 

1.-. Aot XIV of 1859 was entitled'* An xAct to provide for limitation of suits," though, 

in the body of the Act, there wore provisions regarding applications foi ‘ 
execution of decrees Ac., thereby leading to the inference tha|| tb^' 
Act drew no distincti(% between ' suits ' and ' application.*! for exeS' 

. tion of decrees' (9 W.R. 4(h2, F.B.); whereas iho title and {} 
preamble of the present Act, as well as those of Act IX of 1871. won 
show that a diptiuj^on is drawn between ‘ suits ’ and ' applicatiems ' 

' appeals.’ 
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PART I. 


[8. 1 


Shorfc title. 


PfiELlMlNAKY. • 

This Act may be called the Indian Limit- 
ation Act, 1877. 


Extent. 


It extends to the whole of British India ; but 
nothing contained in sections 2 and 8 or in J'arts f t 
and 111 applies — 

(a) to suits under the Indian Divorce,Act (IV of 1869),^'^ or 
(fc) to suits under Madras llegiilation VI of 1831, 

and it shall come into force on the first day of 
October, 1877. 


Commoncemoiit. 


S. 1, Aot IX of 1871. 


1871. 


(Old Acts) 

[This Act mji 3 ' l»e onllod “The hirlian Ijimitisition Act., 


It extends to the whole of British iiidia; hot not hing contsiiied in sQp- 
tionstwo and three or in Parts IF & JTI applies— ^ 

(а) to suits instituted before the first day of April, 187J3 ; 

(б) to suits under the liutiari l)ivorc<) Act ; ^ • 

(c) to suits under Madras Regulation VI of 1881, 

Act XIV of 1839. Noihmi} corrcs}^)itdintj to ih^ present wifYio?/,] 

1 . Act inapplicable to Divorce Suits 

The provifiionn of the TjimitaMon Act do not apply to suits for divorce a, vt7iou2o. 
lOB.Ti.R. 301 W.R. 180=Snp. Vol. I.A. 106 (P.C.). 

• • 

General. * 

OhJeet of Limitation Acts:- * 

1 „ The object of lii'.nitation Acts is to quiet long poftnossiou and extinguish stale 
demands. 20 W.R. 375 (.377) = 13 B.L. R. 177 (P.C.) ; ^ 

2. not to create or define causes of action, but simply to prescribe the periodfs 

within which existing rights may be enforced. 3 B. 207 ; 28 G. 37 — 5 
C.W.N. 105. * 

• 

Constraction of Limitation Acts 

w * 

1. Btatutosof limitation being, in 4heir nature, strict and inflexible enactments, 

they ought to receive such a construction as the language in its plain 
meaning imports. 20 W.U. 376 (377)-=13 B.L.R. 177 (P.i). • 

2. A law limiting the period within which suits may be brought ought to be con- 

strued strictly ; and whore the law has not expressly limitf d the time 
for suing, .the Court ought not to prescribe a limit merely because 
there is reason to infer that the Legislature intended to prescribe ych 
limit though it accidentally omitted to do so. 2 W.R. 263 (264). ■' 
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QmeTaX»—(Contmued). 

3. Wlioro thu liiiigUiigc of an Act is ambiguous or iudistiiiolT, it ought to rooeivo 

!i liberal interpretation and the Act treated as a “ Statute of repose ** 
and not as of a penal character or as imposing burdens. Per Mahmood J . 
in H A. 475 ; 3 M.H.O. 5 ; « C. 211 ; 3 W.K. 101 ; 1 I. A. 167 (P.C.)- 

4. The interpretation to be placed on Acts of Tiirnitation must bo strictly in favour 

of their opi^ration. Per MaJimoocfJ, in 8 A. 476 (484). 

5. An Act of Limitation being restrictive of the ordinary right to talsip legal pro - 

roediiigs, it must. wIkto its language is ambiguous, be construed 
siriMiv, i.r., in favour of the right to proceed. 9 B. H.C. 99 (111) ; 
1 15. 10 (22); 7 B. 512 (.515). 

G. Where^he liuiguagr; of an Act of Liniitation speeifies the particular cases for 
wbieh a period of limil-ation is provided, Courts ought not to interpret 
that language so as to ineliidc c.isc‘ri nol falling within the strict mcan- 
^ ing of th^ words used. 3 (’.L.ft. 4-10. 

7. Statutes of liniitiition, being in limilatinn of common right, are not to he extend- 
ed, by consLnicLion, to not rb^rly includod within thoii tomiH. 

15 li. 299, and the e.^ses cited therein at i>. 305. 

^ 8, The ^oujI. ruction of Acts i*ot m materia with tlio I limitation Act (c.g., the 

Court-foos Act) caimol 1m* e.:iIlod in aid nf the cojvtructioii of the 
^ Limitation Act. 1 B. 515 (52G) (F.Bi). 

y. The Limitation Act will not bar the enforeigneiit r-f a penal provision, (e.ff.) the 
rftjovi'ry of an swlvanee under A«‘l .\1J I «'t JS59. 1 1 ]\T. 332 ; IG M. 347. 


Applicability' of sections of Act, how determined : ^ 

Th(3 applicability of ]>a»*tieular seeiious of the J.iinilatinn Act ought to bo 
, dctenuliied by the rb.ir.ieler f>r Ibe Ihiiig sued Cor, and not by the stat/us, 

r.ieo, character or religion of tfio parties to the suit. 1 I. A. 34»13 
B.li.U. 251 : 21 W.ll. 17S (P.C.). ^Compare 10 0. 73 ; 2 M. 283 (285) ; 
5 B. 40‘^ (-yj)^- 8 i- A. 77 (P.C.) andV^it. 516 (553) (P.B.). 

• 

Whether Law of Limitation is law of Procedure - 

(а) As to -- - soc S (' f)l^S I \. (!.Ti,U. 1I.I(P.C.)} S ii. 0163 (F.B.) 

• and 7 1>. 459 noted under S. 6 of the Cbmeral Clauses Act (Xof 1897) at 

p 272 of ‘ The I .awyer’.s Coinpaiiion.' 

(б) ' An Aci of UinitaAion if^a law of pnxu^lnre ; as sue.li, it govenis all proceed- 

ings to which it is applicable from the moment of its enactment except 

so Jar as its openiiioii is expressly excluded or pos* ponod. 11 B If .0. 117, 

• - 

(c) But. when the rt‘tro.spective operation would destroy vested righU or inflict 
^ hardship, which could not htave been in the contemplation of the Logis- 

latiire, then a law of limitation ought not to be construed retrospect- 
, • ivcly. G B. 26. a • a 

Custom 

No can be allowed to override the provi^ioub of an Act of Lijnitatioii. 

3 B. 174. 
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General, —(cmtinued). 


[S.2 


MlBtake:- 

A pliiintiff L*iniiot bo allowed to take advamiage of his own to relieve himself 

from tho law of limitation. H C. 817. 

Cvlmlnal cases 

1. ol Wmilaiion arc foreign to the adminisiration of Criminal justicOi and it 

is only by express statutory provision that any rule of limitation can 
iic nii-idc ii]iplicablc to erJiniiial cases. 10 A. 350. 

*2. Msfcf'pl wlu'i’r rxpressly provided, the goricral law of limitation and its schedules 
are cliicHy intended for civil, and not for criininiiil, matters. 20 D. 543 
(.V17). 

Plea of limitation ^ 

A tJontt should givi*. siuMufic reasons and declare, judicially why it bolds that a 
plea of liiiiitaMoii is worthlo.sK or of no foir.e. 10 W.lt. 280. 


2. [Ke|>(':il of Ac^ts.] Rep/uilnl Ay tlti* llpfteaUmj ami Amend} nf/ 

.K AV/y/ (A7/V/W/). 


Ail rtdereru'og tu the. hulian liiun'tation Act, 1871. shall he[S||d as 

if inaflo to this Ai;,t ; and nothing heroii^ or nPthat 

I n*d firirhiin^ita^ *'<'*ilained shall )>e. (leennod to aifoot. an}^ title 

Act, 1871. acnnirtMh'^, or to reviv<*<‘^ any right to sne‘<' barred, 

Wavingof litles ill- ' * ^ . o 

ready acquired. iioder that .Ai!! or nnd(*r any enaotiOjent thereby re- 

pealed ; and nothing luM-eiii contained shall be deem- 
ed to^afleet the Jndian (Contract Act, section 25U>. 

(Old Acts) 

(A’.R) — There was ijd seetiou in either of the two previous Ai ts ebrres- 
pomlitig to the above siM'tiou. 

• • (Kotes) , 

/. * Title acquired.* ^ 

Right to sue: - 

• j 

. A i.-.. not :i title aequired. A right to sue on unsigned accounts stated 

bi'tveon ilie. psii iirs, when Art IX of 1S7J was in force, was not*a ‘ titla 
:ic(|nired ' unilt'r that Aet. A ploiniilT, tlirrcfore, suing within three 
years froui the slaCi'incnb of such accounts, could not ylami the benefit 
of art. 04 of the present Act.* Tho words ' title acquired ’ denote a 
* title to property/ as distinguished from a ' right to sue.’ 2 A. 872 ; 
3A. J48(F.B.). , 


A—' Revive,' 

Sui^ barred under Act XIY of 1859 or A£t IX of 1871 

No suit, which hceanic barred while .Vet IX of 1871 or XIV of 1859 was iJS force, 
can bo maintained under this .Act, 5 A.W.N. 305 ; 3A.W.N. 19; 
4 A.W.N. 26 ; .3 A.W.N. 202; 12 M. 2fi«15 l.A. 107 .(P.C.)5 20 U. 487 
«20I.A. 30(P.C.). 
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‘ Revive, ^—(cotitmued) . 

Insufficiency of acknowledgment to sustain suit : - * 

* Auknowlod^^muiiLs which arc iiisiifTioieni t<» keep a cause of action alive on the 

ground that they wore, wheu the earlier ^jiip.ilatlon Act 14 of IH.VJ was 
ill force, signed b3' an agent, are equally iiisuilioient to sustain a suit 
on the saino cause of action under the present Act XV of 1877, since 
S. 2 expressly bars the revival of« a right to sue barred under the 
earlier Acts. 8 li. 00 ; see also 82 I*. R.^J881 ; though such an 
’ ackiiowlodgiiient would have been siilUcient to sustain aii a'btioti under 
Act IX of 1871. See 0 C. ‘MO. 




Effect of repeal of enactments. 

A — Cases barred under repealed enactments : 

1. Case in which the Privy (Jrmiicil held that a suit for partition by a Hindoo 
having been barred before 1<S71, iioitbur tlie Act of 1871 nor that of 
• 1877 could revive tin*, right tif suit, although these Acts allowed a more, 

extended peririd of riinilatioii for a huit (or partition. 12 .M. 2G - 15 1. 

A. I(i7 (PX,)- Soe also UJU IMt. 1881, and 112 IMt. IBlX) ; and uunpurc 
20 C. 487- 20 l.A.^80 (PX.) 

3. The Apeal of a statute or other legislative cnaoLineiit i:aiiiiot, without express 
words or clear iiiiplicatioii to that uiTect in the repealing Ac<,tako 
away a right acquired under the repealed statute when it was iii force. 

* So^ if the plaiiitifPb right to sue for property be barred by an enactment 
when it was in force, defendant. (the huldor of the properly beyond the 
statutory period) ac(|ui«DH a prescriptive title thereto ; and the subse- 
quent repeal of that statute will not take away the right of the defend- 
ant thus acquired, (i.e.) not only will the plaintiff's remedy bo barred, 

* but also his right will be extipguishod. J B. 28G (291) ; Cf. 15 B. 
299 ; 7 M.U.C. 298 (3U0) ; 1 C. 328 ; 11 M.I.A. 346-^7 W.R. 21 (PX.) ; 

13 B.L.K. 445 ; * • 

• • 

3. nor will the ]^aiiitifl be allowed to derive any advantage from the extended 
period of limitation provided by the repealing ormetmont. .4 C. 283 
(297)=3 0.ti.K. 386 ; 12 M. 26=15 l.k. 167 (PjC.). 

4. * The above principles, whioh are applicable to property t wore applied 
in suits for itiainUnance. 3 C. 331. 

5. in suits for debts. lO. 328 ; 7 M.H.C. iAS; 2 M.H.G. 472 ; 7 M.H.C. 392 ; 

7 B.H.C.A.g. 181 ; 1 B. 305 (Note) ;. 4 B. 230. 

g. i[n 4 C. 283, Garth, C'.J., expressed a doubt whether the principles would apply 
to cases of debts. * 

^ l%the case of debts, the remedy is barred but the debt is not extingui^od. 

7. In 5 C. 897=G G.L.R. 489, and 6 C. 840^=7 C.L.R. 121, it was hold that, ao 
* * as regards debts and decree-debts, the Indian Laws of limitation merely 

bar the remedy but do not extinguish the right, and that the law OjLf 
limitation govt^ni^ a suit for a debt is that law which is in foMfr^ 
the date of its institution. 



32 


Act XY of 1877 (INDIAN LIMITATION ACT). ^ [S. 2 

2^ — ' RevivCm ’ — (cotUimicd) . 

H. On the prinT:iplu in No. 7, miifra : 

(fi) it was hold in 1 IM. ii'28, and 1 M. ‘201, and 0 0. 340, tliat payment, bofoTc 
Act JX of *S7I <iaine into fnreo, of interest duo on a debt incurred 
wboii Act XIV of 18by was in force, was suilicicut to keep it alive and 
give a now start for linntatiou, al though the right to recover the debt 
had been barred \vhou the new Act (IX of 1871) came into force; 

(6J 111 1 M. 2ti7 it has been held that the Adniiiiistrator-deiieral, Madras, is 
authorized to pay a barred debt on thw ground that the debt or de- 
mand itself is not extinguished by the Limitation Act, though the 
remedy by suit i^ barred. 

On the :.anie potiiL see also H M. 851 and 10 ll.ll.C. 20(i. 

(c) 111 11 K. 320. 11 H. 825. and 210. liKJ it has been h®d that a Uiiidof 

widow is competent to alieiiati* her hiisbaiurs estate for paying his 
barred debt ; sec on a similar point 2 li. 07 and 2 15. 75. 

But in the Piinjal) it has been held that the widow is not competent to alienate 
her husband’;- estate for the purpose of paying a barred debt of his or to 
pay a barred debt out of such estate. 108 P.lt. 1885. 

(d) In 12 C. 330 and 5 15. 017, it has been hold that, though the remedy against 

the principal debtor is barrJH. that against the snrety,fif within the 
period of limitation, may he unfortod. 

. — Cases not barred under repealed enactments: — ^ 

Cases, in which the full period of limitation provided thei%f«>r not having run 
out, the claim is alive wliei^a repealing Act come.^ into force, stand on 
a different "footing. In such eases, it is the repealing Act that is 
applicable. If the provisions of the n'pealing Act arc mc'c favorable, 

* the .suitor will be ciilitled to lake u-dvantage oi it. See on this point 

1 B. 305 (Note); 1 M. 301. 1 M. 2GL 

Whore the provisions ijf Act XV of 1877 wore unfavorable to the suitor, — (i.c.) in 
eases whore the periods proscribed by thd present Act wore shorter — the 
law allowed a certain time from the date of thff coming into operation 
of this Act for the euforcomont of such olaims : 5 years in cases falling 
under art. 14G of the 2nd Schedule ; and 2 years in other eases ; and sooh 
chtims as were not so enforced wore barred. This provision, wtich was 
to bo found in cl. 3 of this section as originally passed, having been 
spent and no loii^fer required, was repealed by Act XII of 1891/ 

• 

eriod in the new Act (XV of 1877) when shorter 

Fpr ascertaining whether the p^^d was alwri&r, reference had to bo made, not 
only to the entry in Column 2 of the Schedule, but also to the starting 
poiut mentioned in Col. 3. Whore the effect of the entry ^ G^. 8 was 
to shorten the x^iriod, tlfe claim could be enforced within two years 
from the passing of the new^ot (XV of 1877) : see on this pdivt 9 M. 
175. Thus, even if the entry in Column 2 of Act XV of 1877 in respect 
of a particular suit was the same as that in Col. 2 of Act 9 of 1871, if 
the starting point of limitation ^as Ibter under Act IX of 
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‘ Revive. ' — (cfmtinued). 

poiioil imdor Ai*ti XV \v;w cojisidorcd ahortcr. * Kco on this point 
y A. 41j ; 2 C.Ji.R. -12G ; 2 AI. UH; 2 IM. W mid 4 ]i. 87 ; 7 C. 401 ; 
IJ. 170 ; 4 UX.Lt. 102 ; 8 C.L.U. 218. • 

(A'.VJ.J— J >ctiiils of tluiso und sijuihir cases have not been pfivon horo, bocauRe 
tlio portion of the section, which they bore on, has since been repealed 
by At't XII of • 

3,~-‘Any right to sue. * 

The wonU ■— iueludc rif^ht to <»pL>ly for exctaiLioii of decrees. 6 0. 8yi=*C C.Ij. 
IL. i:)7 : 5 C. h:) 7 -O C.L.U. isy ; 10 C. 71S ; y W.R. 402 (F.B.) 

Execution api#icntions by whal law governed . 

(./,) In H (). 61 (P.C.)- ^ l.A. 12.1 -11 VAj.H. 1 18 (P.C.) ami 6 Jl. 078, it was 
decided that an apiiliealifii fi)r exeention nf a doertK.*, being a proceeding 
^ in the auU, ^va^. g^Yerned by the l.iw uf liinitalion in force at the dato 
of the iristitiitiv'ii nf thi^ suit. 

f'jV. /*J- -These were doeibi<»nj' untlcr Act IX of 1^71, which contained ft provi- 
sion to tJie olTcct that noLhi)ig (imiaincd in Ss. 2 and 8 or in Parts II 

:ind III of that ^ct extended u- an aimUeation for oxoeution of a 

•• • 

decree in a suit instituted Itofore the ]r>t April, 1878. (Vide 8. 1 of 
\et IX of JS7i, printed 

^ ( 0 ) In 7 I - 160, it was huldthal, in,i.-juuchas Act XV of 1>^77 does not exempt, 

fr#ni its operation, suiL-> liied Iv'fort its ititroductiou, the Ijimitation 
Ac^ applicable to cxccution-proci'udijjg^ taken after the passing of Act 
X*' t>£ 1877 (in huits iiistitiiUid when Act JX of I.S7L wa.s in force) is Act 
XV ol 1877 iiml not Act IX ol JH71. 

• (c) In H fJ.oUJ it WiiSf held that a no*iv order of Court, not merely auxiliary 

nr provisional, but one directing .i further substantive step in the execu- 
tion of a doevcc, is a new proceeding governable by the limitation Act 
ill force whsii &)Uc]i new order is passOcT. * 

(d) In 0 (I. A(i, it was held that, notwithstanding the absence, in Act XV of 

1877, of ajiruvihion similar to that in S. 1 of Act IX of 1871, all ax)« 
plications lor execution ol a ducTL-c are applications in the suit which 
rusnlt(3d hi the docrc(’ and Uiat the repeal of Act IX of 1871 by Act XV 
of 1877 did not aiTect any proceedings commciiccd before the latter Act 
• « came into fowiu. • 

(e) In 9 i - C44 (G4(5, (>J7), the point whether the ruling in S C. 51, noted supra^ 

, would apply to an application for execution i'*cd after the repeal of 

Act IX of 1871, was left opcH. 

(jfl In 10 (J. 748, the decree was dated lrtrj2 ; decree-holder was a minor when 
the decree was passed and attained majority in 1879. Some exacu^ion- 
^ proccudiiiga taken in 18i)6 on his behalf were sUmd: ofT the file in t&c 

same year. Present application in 1882 wiihin three years of his 
attaining majority. IA?Zd, Act 14 of 18.69 wiiha])plif:iib]c to procoodings 
taken before ^\ct ^V of 1877 and the .ipplicatioii was consequently 
not barred. 

Y G9 
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Act XY of 1877 (INDIAN LIMITATION ACrj. 

J.— ‘i4ny Right to sue,' — IcvntiTmed). 

(g) Li 11 0. 55, i6 was held that Act XV of 1S77 oporatofl from thi‘ date on 
Avhich if came into force as regards all applications made under It. 
(D C. noted above was difasented from in this case). Sec also 
10 B. 108 ; ' le C. 207 (279 and 2.S(); (F.B.)- 

(A) In 18 M. 482, deorco, dated 1870, for maintenance payable at a specified date 
every year. FirsC application foroxcoution in 1873; the next, in 1870, 
was dioinissL'd on the ground that it was barred by limitation. Present 
application, in 18l)i, for arrears due for the three next previous years. 

(1) I he (j[iie.sliion whether the application was hatred by limitation 
wa-.-' not rca JztdicLtlii : (2) the ajiplication was mil L;ij rcd. 

t 

“ The dcuLsiou in 8 I. A. 128 pvticecded solely on the liingLia-.;oi' )f S. 1 ot Act IX 
of i8Vl, which wah repealed by Act XV ol 1877. This hitter Act con- 
tains no language cxidiiding from its operation proceed iiig.s in '.nits 
instituted prior to its coining into force.” 

(JW’.I?.)--Tl is now settled by legislation (Sec Act VI of 1892, S. 4) that applica- 
tions for oxceiition of decrcc.s are proceedings in 

pplication of Act to applications barred uiider<Act IX of iSyx 

This Act cannot be applied to an application for execution which, its bocomihg 
law, was barred hy the Act of 1871, unless it can be shown that such 
was the exj^ess intention of the Legislature. 5 C. 804::=‘G C.L.R. 437. 

i ■ 

4, — Nothing Contract Act^ S, 2S' 

« 

An ai knowlcdgment under S. JU of this Act doc.s not doslro}' i>ic original causo 
of action, but only furnishes a fresh starting point for limitiiticu. liut, 

• if a debt is barred and a new contrucb is made promising to pay the 

very debt harredhy limitation, ihore is a legal consideration for Die 
conti aot and it> is cnforuiblo as a naw contract in the place of the one 
barred. 1 li. 590 ; 2 B. 2:iU : 4(1. 500. 

, 3- In this Act, unless -dihere be something re- 

nterpretation-clause i ^ . 

pugnant in the subject or context, — • 

‘plaintiff ’^'Mncludes also any person from or through whom a 
ilaintiff derives his right to sue ; ‘ applicant ’includes also any person 
**om or through whom an applicant derives his right to apply ; and 
defcndaiit includes also any }ierson iVom m* through whom a’defend- 
nt derives his liability to be sued : ^ 

« ‘ easement includes also a^ ri^it, not arising from contract, by 
/hich one person is entitled to remove and appropi-iate for his Wn 
irofit any part of the soil belonging to another, or anything growing 
Ai QV attached t0| or subsisting upon, thS ladd of another: 
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‘ bill of exchange ’ includes also a huiidi and a cheque : 

. ‘ bond ' includes any instrument wbej'ebj^ a parson obliges himself 

to pay njoney to another, on condition that the obligation shall be void 
if a specified act is performed, or is not performed, as the case may be : 

‘ promissoiy note ’ means any instrument whereby the maker en- 
gages absolutely to pay a s]>ecified sum of money to^ another at a time 
therein limited, or on demand, or at sight : 

‘trustee does iiol include a beiianiiilnr, a mortgagee remaining 
in possession afier the mortgage has been satisfiipd, or a wrong-doer in 
possession wiftiont title : 

‘ suit '^5* does not ine.ludo an ap])eal or an application : 

‘ regisCfered' means duly n^gistered in British India under the law 
for the registration of documimts in force at the time and place of 
executing the document, or signing the decree or order referred to in 

the context : • 

• • • 

* foreign country’ means any country other than llritish India : 

and nothing shall be deemed to be done in ‘ good faith ’ which is 
not done with diil^ care :ind attrition. 


(Old Acts; 

[S. a. Act IX of 1H7I • • pliiiiililT ' incJiHliK also ajiy person tJirough whom a plain. 
, tifi claini.'S : 'registered' inean.’^i duly registered under tho law for 

tlio rogistratioii of documents in force at the time and plaoo of exe- 
cuting tbc doounioiits rofciTod to^i^the context: ‘bill of exchange* 
inrludo.s^'ilfio a liundi. * • 

(N.ll.) — 1. — The dtfinitions of ‘minor’ and ‘nuihance,’ which were to bo found 
in Ai'.t IX gf lS7b liMVL not been onacti'd in the present Act (XV of 
1«77). 

Tho definitions of * .ipplicaut,’ 'defendant,' 'oasoment,* ‘bond/ 
‘ IHoiniKBory note/ and ‘suit/ have been iiew'Jy enacted in the 

■ • present Act 1(XV of 1877). * 

* 

Act XIY of — VV(W37e no mter^ireffTfufft^claiise at all in Ihis Act,] 

(NT /J.)*— The olTect of tlio f)inissiou of tjie definition of ‘ Minor * in Jhis Act is 
to apply the provisions of the Indian Majority Act fIX of 1875) to suits 
• arising under this Act. 

(Votes) 

Piaiaiitf.^ 

A daughter’s son <Hiudtt) su^ to set aside an adoption by the widow of the 
last male owner, held to fall within this definition.' 24 M. 405. 
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2.--‘ Defendant.^ 

1. Am auclioti-.^uruhascF purchiiiKing Ihi^ right, title aud interest of the judgment- 

debtor doriveK his liability to be sued from the latter. 18 B. 37 ; 
16 B. 197. 

2. For purposes of liuiitation an adopted son may tack on his own adverse posses- 

sion to that of his iidox)tive mother, she being a person from whom he 
derives his liability' to bo sued. 13 B. 160. 

' ** J. — ‘ Easements.' 

(a) The term includes profits a prendre. 23 CJ. bft (59). 

(b) A prescriptive right oE fishory is an t'asenu'ut within the meaning of 

this ^^-octioii. T) C. 015 6 C.L.R. 260. 

4. - ‘ Trustee. * 

{a) A henam'ular is not a ‘ trustee’ within the meaning of S. 2 of Act XH' of 
1859. 2 B.Ti.R.A.f). 281 ; 

(6) nor is a mortgagee ruinaining in possession after the satisfaction of a mort- 
gage. 9 W.K. 187. 

5. -^Sait.' • • 

]. This di.stinct.ion beiAveen a suit and an application has no bear >ig on questions 
other than tboM- of liinilalion. 5 H. 080. 

• 

2. An application for oxoeiuioti ixf a deeroo is iu>ii a — . J A*'*'-? (F.B.); 2 (!. 330) 

(F.B.); 70 I’.U. 1877 (F.B.)- 

3. The word “suit "does not include an appeal or applicr-tion. 23 IMt. 1883, 

113 r.R. 1883. 

1 

. • PAUT II. 

4 « 

LiMmri«)X OF Suits, ApfkaIaS and AitljIuatjons. 


4- Subject, to the provisioiis coutniiufl in sections o to li.*) 
(inclusive)/ 'Un^erv suit instituted/^' appeal pfesciit^ 
ed/-’’ and «Tppliratioii after the period of 

limitat.Lon'’prescribed theivibr b}^ the second schedule 
hereto annexed, sliaTl be flisinissed, although limi- 
tation has not been set up as a defence.^ * 


Dismissal of suits, 
&c., instituted, t&c., 
after period of limi- 
tation. 


EjsplanaJtion . — A suit is instituted, in ordinary cases, «v'heLi the 
S^laint is presented to the proper o^icer^-^; in the case of a pauper, when 
his application for leave, to sue as a pauper is filed^^^; and in the case 
of a claim against, a Company which is being wound up by the Court, 
when the claimant first sends in bis claiiJ to*the official liquidator. 
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« 

Illustrations, 

(a) A suit, is instituted fitter the presoribed* period of linii- 
tfition. Ijimitatioii is not set up as a defence and 
judgment is given for the pkintiff- The defendant 
appeals. The Appellate Ooiirt must dismiss the 
suit. 

\h) All appeal jiivsented after the prescribed period is admit- 
ted and registered. The appeal shall, nevertheless, 
be dismissed. 

(Old Acts) 

[S. IX nl' 1S7I. — Same as above, * 

S. /. *1<'/ XIV <ff ISi.Vj. — A'(> he ui^nulttim'd in ttuf/fJourt ojjiuii- 

ndnm v'ithni amj jmri of the lirilii<h ttn'riloricut in I lulia in ^f'hich 

^ Ihin Art kIoiJI tn‘ in fnrrr imlpan ihf Rdiiir M inAtihitrd infhin the 
jicriod nf limitndou hrrohmfUtr ihodv n.^ffdir(ihlr, to a unit, of lluii 
i/.t/jtr.', onij Unn or rrfftihtfhin. to //m* votiftarij nnhniihstamHnf/,] 


(Votes) 


Scope of Section, * 

• • • 

The for applications nnulo .'iflcr Isini tobiii', m77, is Uiat presuribed 


in Tbe 2nd Scliodnlo. 2.‘l P.R. JAh;}, 14.1 IMf.. 


Disttactiou between ^appeals' and * applications' 

— synntod out; SiMitioii b of lln* Ad tbaw. }jr>t Jipply to rin application, 

.'ler 'iii. 177, for leave to appeal lo ibe IVivy Council. 2 M. 210. 

(ienerai. 

(n) Barden m proof: - 

fl) Plali Lbi •)ug}il. 1 .f) show that his suit 14 brought within iimo nr that there are 
circumstances which take his case out of llu ordinary period of limita- 
tion, 2 -'l W.U. 181, or extend the peuiod. 4 C.IMj.U. 57. 

^ , • • 

(2) If tll(^ dcfeudiint asserts that .1 shortr.r ]>criofl of limitation applies to the 
plaffitilT's suit, the burfleti n[ pn)viiig cironmstancos bringing the suit 
within llu^shorter p(‘» i<ul lie?i on the defendant. 7 J3. 478. . 

(i) The dorendaiit raay take iidvanUge uf the evidence lot in by the plaintiff going 
to show tlnit the suit is bjirre»l. 7 A. (i77. 


{by Inappl^ability of Seiftion : - • 

(1) This section does not apply V* giving of security under S. ri()2, C.P. (’ode. The 

Court may extend the time. 10 C. 5f’i7 (P.C.). 

(2) Nor to applications to a Court to dc^what it has no discretion to refuse ; not to 

applications foi* exercise of functions of a ministerial charsicter. 4 At. 
• • 172 ; G B. 580. 

(3) Nor to amendment of a dccreg unSor S. 2 (j 0, C.P.C., so as to correct a clpi'ical 

* * or arithmetical error, and the niero facttlial an application has ^en 

made by a ^artv towai’d?> the Court’s exercising the power vested in it 
would not render the action of the Court subject to limitation. 8 A 
519 (634), • • 
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OeneraJ.— 

(c) Extension of limitation:’— 

A jrulo of Court cannot out down or extend the period of limitation provided by 
an Act of the Legislature. 2 M.H.C. 268. 

((Q ‘ 4E>^oment of parties affecting limitation 

(1) Tbe period of limitation oapnot be extended or altered by agreement of parties 

and no such agreement can affect the question of limitation. 18 W.B. 

' 44 (F.rf.) i 20 W.R. 396. 

(2) In 5 G. 820atG C.L.B. .136, it has been held that the parties cannot, by an 

agreement between thorn, extend the period 'allowed by the Begistra- 
tion Act for the registration of a document. 

(3) There may bo an agreement that, in consideration of ail inquiry into a disputed ' 

claim, no advantage should be taken of the law of limitation in respect 
of the time occupied in the enquiry, and an action might bo brought 
for. breach of such agreement, 5 M.I.A. 43 (P.C.) • 


I. ' Subject to the provisions 5 to 25 .' 

* Subject to the provisions Ac:*— « 

The meaning of this is that, of those p^visions, only those that ‘tffp applicable 
to tbe particular subject should be applied to it. 24 W.A, 405 (40G) ; 
1 A. 644 (046). 

Hemo of eross-objeotions - * 

No period of limitation being provided for imiting in memo of cross-objections 
by the second schedule to this Act, this section has no application 
thereto and the Court cannot, under 8. 5, extend the time provided 
therefor. 7 C. 664 -9 C.L.R. 265. 


2. * Suit instituted ^ \frhen tbe plaint is presented to the 
' proper officer^ 

% 

(a) Production of Certificate under Act 23 of 1871 « 

A suit is instituted when the plaint is presented, ncjJ when a Cortifioate under 
the above Act is produced. 17 B. 169. 


‘ (b) Presentation of Flaint-Non-acceptance ; 

The date of the ought to^bo considered as the date of the institution the 

. .suit, though on that date the pl^nt is not accepted. W.B. 169. 

(cj Presmitatton— Registration • 

A srgt is said to be presented on thy date on which the plaint is presented, not- 
on that on which it is registered as a suit. 7 W.R. 241. 


' ^ Exit against a mifior- Appointmenr of |ii»dian : 

' A~^is instituted for purposes of this s^ion on the date of tho presentalSon 

the plaint, and not on the date of the appointment of a gunrdian^ 


ad litem for the minor. 
129. 


A. 37|^18 1901. Oevvpare 1 A.W.N.’ 



8. , Act XV of 1877 (imdun LmiTATiUM act). ' 530 

4 ^ 

2,—^ Sait iastiiuiad,* tte>--{eonHnued), 

9 

^ (f!) Presentation of unstamped plaint 

For purposes of limitation, the —is no presentation at all, though the 

requisite Court-fee is paid after the ozpii)' of' the period of limitation. 
1 P.L.R. (1900), p. 191 ; 180 P. R. 1890. 


(/) InsuiBciently stamped plaint : — * 

1. A sui(^i^ instituted when the plaint, notwithstandingsthat it is ^sufficiently 

stamped, is presented for admission. 2 L.B.R. (1893-1900), 33 . 

2. So, a plaint, which is rotuniod for doAcicncy in court-fee being supplied and 

rc-presunted with the duficioiicy supplied^ although when thodoAcionoy 
# is supplied liiuitatiou fur the suit has run out, will be considered to 
have been put in when it whs originally prc.seutcd ; 11 M.L.J. 119 ; 
9 M.L.J. 37 ; 15 M. 29- :1 M.L.J. 598 : 22 M. 494 ; 3 P.R. 1893 ; 74 
^ P.R. 1903. But SCO 20 M. 319*7 M.L.J. 257. 

3. The suit will be considered to have been instituted on the date of the original 

presentation of the plaint, if the deficiency is HuppUod within the 
time fixed by the Qourt for supplying the deficiency, though heyond 
the time allow4( for* the suit. 27 C. 814*4 C.W.N. 818 {die- 
titiguiahmg 19 C. 747 and 20 M. 319) ; 20 C. 41 ; 19 C. 780 ; 31 C. 75 
' ^ 27 B. 330* 5 Bom. L.R. 198. 

f. If, however tho deficiency is supplied beyond the time fixed by the Court, 
when limitation has run out, the suit will bo considered barred. 

- 27 C. 376 (following 8 C. 192 ; 12 A. 563 ; 1 C.W.N. 670 ; and distin- 

guiahing 19 C. 760 and 20 G. 41.)| 

Compare with the above cases 12 A. 129 (F.B.)*10 A.\V,N, 39 which bolds 
that presentation of an insufficiently stamped xnomorandum of appeal 
is no pre.scutation at all for purposes oltj^is section ; 15 A. 65(F.B.)‘»13 
A.W^N. 2# (F.B.): 20A.11 (F.B.): 23 A. 423 ; 24 A. 218, which hold 
that in fixing a time for supplying deficient court-fee, tho Court ought 
to fix a tinib within limitation ; otherwise the suit will bo barnid. 


Tho presentation of an to the Clerk of the Court cannot bo said to bo wu 

^ institution of the suit, for purposej of limitation, when tho same is not 
* received by t&o Clerk. 1 C.F.L.R. 99. 


(g) Xi^Ueationfoppeviev:— ^ 

An insuffioiently stamped^—— ^stands on the same footing as an itoauffioiently 
• • stamped plaint, 12 A, 67.. 


^ (fr) •OUlm of set oif:— • 

A raised in a written statemout before it is barred by time will bo oott8i|ered 

as presented within time even if the stamp leviable thereon isiqvied 
* after the claim is llkred by limitation. 5 M.L J, 288. 
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2,--^ Suit instituted, ' dtc,-^(c(»itmiied). 

(i) Non-iBBulng 6f BummonB :*~ 

1. Case in which it was hold that, though a phunt was put in Court in time, tfic 

plaintiff’s fKiluro to take out summons till after the suit was barred, 
operated to bar the suit by limitation. 3 C. 312. 

2. In 5 C. 12G, it was held that a suinmons ought not to bo ordered to issue, 

the suit is barred, unless the plaintiff has, in the meantime, do: 
ho call to prosecute his suit with due diligence. 


O') PreBentation— Despatch by post 

1. A despatch by pose is not presentation to the proper officer of the Coi 
such a plaii^t is accepted and the party afterwards a^j)oar4 
out the necessary processes under the Court’s order, it mi^*^ 
the institution was not b:iid. 8 M. dll. 





{k) PFeBcntatlon to a different Court ^ 

The presentation of a plaint to a. District Court— the subordinate Judgc’.s Court 
wherein the suit ought to have been presented being temporarjiJ 
closed — luild not to i)c a x>rcsontation to the proper Court 10 B.! 

A.C. 495. ' 

(l) PreBontation at residenoe of Judge 

The presentation of a plaint to a Munsii! at his residnnee held not a pi 
’ presentation. 7 N.W.P.H.C. 5. 

(m) PreBontation to Karkun during vacation 

The presentation of a plaint to the karkun of a Court, who was icft in charge of 
the Court during vacation, was hold not a presentation to the proper 
officer, the J udge being the proper x>erson to reeoivo plaints. 6^ B.H. 
C.A.C. 254. Compah 4 B.ll.C.A.C. 39. ’ ^ 

(n) Re-proBehtation of Pfaint:— 

(a) The date of the original presentation of a plaint, ai^ not that pf its > 

sontatioD after amendment, determines the date of institution of a kuit 
for 2 )urpoaos of limitation. C W.B. 39 t 7 W.B. 157 ; 1 M.H.C. 427 ; 

2 A. 832 ; 5 W.B. 207 : 23 W.B. 447. • 

• 

Limitation counts from the date of the original presentatiou of the plaint and 
not from the dalie of its subsequent amendment, evpn 'though such 
amendment involves tho addition of a now party. 9 B. 373 (402J ; 

19 B. 320 ; Compare 11 M.l.A. 4G8»9 W.B. 9 (P.C.) and 5 BL 609. 

(b) A plaint roturn/'.d for amoudSnent. and re-presented after tho period of limi- 

tation but within the time fixed by the Court, must be ^eld ^ hav| 
been presented on tho da6e of the original presentation. G M.L. J. 21 

e 

The date of the original presentation of the plaint, and not that on whioS it ' 
filed in another Court as an amended plaint or as one returned tol 
filed in such Court, determines tl:^ ins^litution of the suit, for purposes'' 
of limitation. 16 W.B. 47# 
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2^—* Suit imstituted* 2tCm-~-(continued), 

{c) Where a suit instituted within time is returned to th9 plaintifi after issue 
of BummonscB, the defendants not having boon found, for being repre- 
sented when the whoroabouts of the defendants could bo found, will 
be in timo, though, when the plaint wa^ro-pxesented, limitation had 
expired. 22 P.B. 1867. 

(d) Where a plaint, presented in timo to t^o proper court, was returned by that 
Court to bo presented to tho Court deputed to try the suit and was ro- 
^ * presfuitcd to the Court deputed, at a time whSn tho x)ejriod prescribed 
had already expired, the suit should not be dismissed. 7 F.R. 1895. 



A plaint roiurned for proper verification cannot be admitted il not re-pre- 
soiited duly verified within the period ailpwed by the Court and within 
. • the period of limitation provided for tho suit. 4 W.B. 81. 


Tva&feir of suit 

. A s^t instituted in one Court having been transferred by tho High Court to 
another Court, aud the plaint having boon returned by tho first Court 
for presentation to the Court to which it was transferred, lielA that 
the date of tho first presentation of the plaint to tho first Court dotor- 
' mined tho iustitujjon of tho suit. 3 W.B. 20. 




•Appeal presented.^ 


^jBiaitamped Appeal 

^ An piesented within the jicriod of limitation is in time, though, when the 

stamps are furnished, it is barred by limiUtion. 15 M, 78 [following 
■ 2 A. 241 (P.G.)»ti. 1. A. 12G (P.C.)]; 16 M. 29»1 MX.J. 598. 

But see 20 M. 819-7 M.I 1 .J. 31U and 12 A. 129 (F.B.) ^10 A.W.N. 39. 




,(2J Ptoesentation of Appeal • 

PresoiitatioD of an appeal unaccompanied by a copy of the decree appealed 
against is not a proper presentation wi|hin the moaning of this section. 
12 A. 129 (F.B.)» 10 A.W.N. 39 ; 16 A. 77 ; A.W.N. 1892, 47 ; 53 P.B. 
1887 ? 147 I\K. 1879 ; 7 P.B. 1879. 

(3) ^Second appeal — copy of decree of first Court i-- 

« * Production, with a memorandum of second appeial, of a copy of the decree of 

the Court of first instance is unnecessary. 4 M. 419 (F.B,). 

• 

w Re-presen&tion of Appeal : — ^ 

An appeal presented within time, but returned for correction aud re-presented, 
» will be deemed as presented on tho date of the original presentation, 
and w>t on the date of the rdlpresentation after correction/ 1 A. 260, 


•• Presaatatioa to proppr officer of Court.^’ 

Ortminal appeal— Prisoner in Jail 

The presentation, by a prisoner in joii, of an appeal mcinoraudum to the jidloc 
IS tantamount to presentation to Court i'.r purposes of limitation. 

91C. 3fiB. * * 


V 
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4,"-^ Application made . ' 

InsufflcicntJj' stamped Review Application 

In tho ciiso of Jill , it will bo cnnsidored as inside, for ijurposes of lirnitif 

liuii, only on Ibc day the dcfu-icncy in stamp is supplied. 12 A. 57. 


Supplemental application tor execution : - - 

WhcMo, till! original application for cxc:cuti<»n being defective in certain parti- 
t i>l.ir.s, JL second application fiiL'iii.diiug such particulars is put in, the 
T.vvo mjti^ buejii.julorud as onoappliciLtiuii put in on the date of the first. 
U 1‘2J. 

Day of- taking out euminons. — 

T'.ikin,; out a suiun^ons e.iiling on the rcspoiulenli to iiLteiid the Judge iu; 
(.'■b.unbei-s on tlio bearing of ;hi application for refund W money, is not^ 
tail Lin toLiu( to putting in an application lor the purposes of thjs sec- 
tion. li the actual jipplicatioii is put in .after tlie liinitAtion pre^ribed 
tJu.n.'for, it will bo liarrcd. 20 C. 8 '*'.) (F.B.). 


5.- ^Shaii 5:.‘ dismissed although limitation has not been 
set up as a defence.* 


Court taking point of limitation 

• • 

If, upon the facts, it is cle.ar that a suit is barred by limitation, the Court may, 
of its own motion, lake the point of limitation and dismiss the 
2HC. 8(3..-=5C.\V.N. 100. 

e ■ 

To what Court the obligation attaches : — 

The (Jourt of first iustance is bound to reject tho plaint ii it is barred. I'hc 
S. 1111 C obligation does not rest on each Court in .succession, whenever 
tho objection comes to view. 8 H. 535 (53(1). 


Nor after delivery of award ;-~ 

After a suit has been rcfo'Tcd for decision to arbitrators with the consent of 
parties :ind rof* the Court and an award has been delivered, it is not 
oompetent to the Court lu dismiss the suit oii^^a point of limitation. 
17 A.W.^. 102. 

C" 

Abandonment by defendant of the plea 

Kven if the defcnd.int abandons the plea of liinitation, or confesses 'juj[g;mentf 
the Court ought to dismiss the suit, if it i.s barred. 3 A. 846 (848) ; 
13 C.L.R. 163 , ‘ 


Court to deal with question of limitation 

Whether defendant takes the point or not, the Court ought to dismiss •the suit 
or appeal, if it is barred^ 10 C. 652 (G58). 


Power to reject Appeal ^ 
The Roctioii only authorises an aj^llate Court to reject an appeal to it as 
barred by liniilation, oven 'toough liinit.'ition is not set up as atldleEic,e 
by the r'^spondont. It doot doji authorise it to dismiss the appeal hj 
the rc.spoudeni, to the Lower Ap mdh^Court as barred by limitatkai 
when it wus picscntcd. 15 A. ‘•‘IS A.W.N. 47 (13 A» 586}i :< 
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« 

S, — *Shan be dismissed* Ac.^{c<mtinucd), 

in) Point taken by High Court though respondent estopped 

• Ciiso in which tho TTigh Court in second iippoal disiiiisiscd p:irt of ;i suit as 

barrofl by limitation, though the defondaut-rospondont was estopped 
from inking the iioint of liiijilatioii. H iff. 'VI"}. 

(h) Point of limitation not urged in appeal grounds: — 

(1) A party not urging a point of liinitalidn in bis grounds uf appeal ciiiiiiot 
argue it oxc(jpt on obtaining the permission oAtbe Court under S. bl*J, 
C. V. Code. IM A. 580 ; 1.0 A. (F.B.). 

fi) If the plea uf Innitatinii i.s not taken in the grounds of a^ipoal, tlie apj)el- 
lant is not t'lititled t«» be li'^ird on it witjiout the leave of the C(Hirt. 

• ‘J. li.Ii.R. (l'»01), 2:57. 

— arising upon facts, though not on pleadings or iu grounds of appeal 

^ point of limil.iiion must be hoard and determined by the Court. 

^ Ivi A. ir.l 

U) Delay unaccounted for . 

Where the dci.iv in obtaitung fupy c.f ,i 'l. cree, aficr it was signod, smd in liling 
llie memo of appeal after cihtuinirec ihe et)py of the decree, is im- 
, • aoeounted for, an anix'jfil prefertvd after liioi would not be admitU’d. 

10 (\ (152. 

Effect of late presentation Consent of parties : 

The oonst^t of parties that a so-oaned .Oiuiild iu; heard cannot give a 

(’onrt. jnri.'sdiet.inji to he:ir siN'li apjieal, tht same Inis been pro - 

SMibd beyoinl the time preseriDrd by this Ael. 14 A.W.N, T'-b 

(l) Execution application:- 

* Tt is the duty of Mif* C'ourt (u •satisfy iKpIf wlictlu’r an iipplication for cxocutioii 
is or ih nof. barred by {imitation nnd di.smiss the same if barred. JO A. 

:V.U). 11 A.W.N. ISi: 11 C. 287. * • 

• • 

(m) When point ^nnot be taken by Court : - 

Wlmre an order of the l.nv.i'r C.r.iri (iid nut pru-ood Hprui a point (4 limitation 
and lliero^was- ii.» /Toss-ubjeoi luii bv tbi* te'^pond.-iit, tlic aj)pell:iLe 
• Court?. i‘i n(»ii comjM-U’iil, (o di-al willi ihc (puslion of limitation. 
J;)(5.L.U. S:). 

(7t)* Omidsiaii of respondient to plead limitatid 

Where a dt '-reo-liolder appt'ahjcl against ibe Order of the ('om t. of first insianco, 
. ^ granting an application for (‘xeeutioii of the dcerec, on the ground that 

interest was uut allowed, aqd the judgment-deljtor tiled ng eross-appcal 
soiling up liinitation, the apjiellate Court c:inn<»t dismiiss the execution 
application jis being banned by limitation. 0 C. G.'ir>. 

p 9)9 Power of Court to permit with^^iral 

The Court may allow a plaintiff,' where a suit is b irred, to withdraw th,6 suit 
so that ho loav ptoselkitb his suit in a Foreign Court, where the samo 
law di limi^sAiohBlply not ho obtaining, b 11. 103. 
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[8.1 


S.— ‘Shall be dlemleaed ’ Ae.--(eoniimud). 

When plea to be raised. 

Act XIV of 1859 did not contain a provision bo stringent as Act IX ol 1S71, oni 
there was a^^doubt as to whether the Court could, of its own motion, 
take the pica and dismiss a suit or appeal though the defendant did 
not set up the pica, and as to the stages of a judicial prol^eding when 
a plea of limitatiot: could bo taken for the first time. Such cases wore 
the foljowing : — 

6 W. R. Mis. 92; 1 B.L.R.A.C. 25, 1 Il.L.R.O.C. 49 ; 69 P. R. 1878; 
12 W.R. 215 ; 11 B.L.H. Ap. 1 -^24 W.R. 1 ; 24 W.R. 298 ; 1 M.H.C. 
358 ; 3 M.H.C. 268 ; 92 P.R. 18fi7 ; and 32 P.R. 1872 ; 2 B.H.O. 162 ; 

a Ji.H.CiA.e. 197 2 B. 120 (P.B.)- 

(1) Plea of limitation, when to be Falsed : — 

(а) A plea of limitation ma}’ bo raised for the first time in BO^^d appeal, when 

the facts of the case, so far as they afioct that plea, are admitted or 
appear on the face of tho proooedings. 2 U.B.R. (1B97-I99l), 44G. 

(б) A plea of limitation cannot be entertained for the first time in second appeal, 

whore such ontortainment would involve the taking of additional 
evidence. 4 A.W.N. 327. 

(c) Case in which a pica of limitation taken for the first time in second a^Mtl 
was disallowed, 11 B. IM (119). 


t 


(21 Plea oiuinot be taken after award ^ 

No plea of limitation can be raised after an award. It mi&t be presum^ to 
have been disposed of prior to the roforouco to arbitration. 1 A.W.N. 17. 

(3) Plea taken for the first time in appeal 

A Court of appeal is ii9t bound to inquire into a question of limitation not 
raised in the Ck)urt of first ipstaucu. 2 L.B.B. (1904} 237. 


(i)- 


-after remand :~ 


Thc objection as to Iftnitation cannot be taken for the first time after a remand. 
8 B. 535. r 

(5) Raising of plea in High Court after romand 

(a) Though no appeal is preferred from lui order of a first .appollabe G^jurt re- 

versing a dismissal on the ground of limitation and remanding the 
same for trial on the merits, the plea of limitation may be taken when 
appealing against ^he final decree dispoRing of the whole ease. 5 V.R. 
91 (F.B.). 

(b) So, also, when an appeal is preferred against an order of remand reversing a 
^ dismissal on the grourid*k)[ limitation, the High Court may go into the 

correotiiess of the romand order on the question of limitation. 14 B. 
14 (P.B.) ; 3 A. 676 * * 




Plea after execution-sale 

A plea of limitation cannot be taken by a judgment-debtor in regard to 
tirm-proceedings, where his property has already been sold in 
and purchased by a stranger. 6 ft. 2^,. * 
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S.—* Shall ha dtsm/saed ’ ac.-^(etmtinued). 

When plea to be raised.-'(e(m<inti«(l;. • 

(f) Effect of omiaBion'to plead limitation:— 

If defeudaat doos not plead limitation at the stage of the case, the Court 
may rofoso him costs. 6 M. 17C (178j. 

(8) Oompetency to take plea 

A subsequent mortgagee, who is a judgineiiladobtor in a decree on a prior xnort- 
is competent to raise the pica that the ^ucution applioation by 
the prior mortgagee is barred by limitation, though the former might bo 
bonodied by the oxociition-proceedings, 8 C.'W.N. 251. 

(D) Power to reject appeal as barred 

A Court has uo power, after registering an appei^ and issuing notices to the 

^ * opposite side, to reject the same, at the hearing, on the ground that the 

same not bccTi presented within the period of limitation. 8 W.B^ 
.141 (F.B). 

(10) Effect previous final decision on question of limitation 

{a) A previous final decision on a question of limitation bars the r'aising of the 
samo plea at a later stage of the same c.aso. 8 C. 51 (P,C.) a>8 l.A. 123 k 
ll.C.L.R. 113 (P.C.). 

, (h) Whoti onco an execution application is reji^cted on the ground of bar by 

» limitation and the order has bocennn final, it will bar a fresh applioa- 
1 ion fur execution. 0 C. G5. 

(11$^ Last day a Gazetted holiday 

* Where the last day for prosonting an appeal is a Chisottod holiday, appeal pre- 

seffted on the next day will be held to be in time though the Judge 
held Court on the holiday. 20 M. 

(1 2) Ignorance of accrual of cause of action 

, unless such ignorance is induced by tlie fraud of the defendant, cannot givo 

* the plaintilT a longer timi| for suing. l‘J W.B. 2G0. 

(]3J Redeotion of Appeal Memo— decree ^ 

An order rejecting an appeal uiomci lui barred by lujiiLation is a * doorco ’ within 
the lyoaning of S. 2 of the C. 1*. Code. 7 A. 42 **4 A.W.N. 283, 

(14) What the defendant ought to do 

Where a suit, which ought to have borjn dismissed by the Court itself on a 

* question of limitation is not so dismissed, the defendant must, in order 
to raise the question of limitation in appeal, appeal on the whole case. 

. 6C.L.B. 2G7, ^ 

See 1 .f. G44 noted uii^leT S. 12^tn/ra. 

6.—* When his application to sue as a pauper is 

• 

AA-'Applioation to sue in fonna jyauperis • 

1 . Whore, in the case of an application to sue in formapnuperia, it is neither rejected 

* ^ nor admitted, but the applicant, after objection by the defendant to 

pauperiBm, pays stam^dufy on the plaint, of bis own accord^^^d 
wishes to continue the suit as an ordinary suit, the suit will be^msi- 
dered as instituted on the date of the original presentation of the 
eation in forma pemperis. 2 A. 241 (P.G.)»G l.A. 128 (P.C.) ; 28 C. 
427 {disamHnffnMUS A. 206); 59 l\R, 1903*;= 129 P.li.R. 1903. 
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6.— ' When his application to sue * Ac.— {continued). 

But sf !0 IS. A. -iiX) ---in A.W.N. 33, which holds that such a suit must ho consi- 
ticj'fd to havo hotjii )n.siitiilor1 on the day the court-foc W'as paid, dis~ 
tiiifjuishintj 2 A. 241 (P.C.) *’> l-A. 12n (P.C.)i f'w the ground that that 
w.is a case govcniod by the t»l(l (5. P. (^<odo of ISO*.); Tliis case refers to 
IJ A. 12!) (F.B.): A. (yb (F.B.) and 17 A. 520. 

3. If ail applicalinii to sue iii fiyrmti pauperis is reJccM and the full qonrl-fcc is 
paid t'Jti r the expiry of the period limited for the suit, th6;Biiit.will 
cuiirtidurod as iusti Luted on the date the court-fee is put in omdj-as 
such, harred. 24 C. SR!J. ^ 

■1. S'), also, in a case whore, an application to sue being rojeeiod, 

the applicant takes time to put in the eonrt-foc and when the court 
fee is paid the period of limitation has run out. 20 J5. 50.S. 

5. iJompiirc .1 i!, whie;i holds that the explanation to S. 4 applies only in ca.sos 
wli.M'.’ the application to sno in forma pauj'icris is numbered ajid 
rc.'istorod as a snit. [It should bo noticed that this decision w'as 
before d A. 21 L 0 l.A. Piti (P.C.) noted aliovcj. 

o 

(i. A pauper suit coininenc('.s, for piirprsos of limitation, from the (hiy the applica- 
tion to sue in forma pauperis is put in, and not on the d.ay it is num- 
bered and registered as a suit. 4 Il.JL.C.A.d. 33. . 

B.-- Application for leave to appeal m forma imuperh 7 

1. Where an is rejected, a ro'^iilarly stamped appcal^i^H^scntod beyond 

the time proscribed for the appeal, cannot bo oonsidereA to havo been 
put in on the date of tlio application for leave to:*j^poal in forma 
pauperis. JH A. ^ . 

2. (uj But, when dvrr.ig the pondcucy of such an application, the appellant 

otTers to paV Dourt-fec and takes time from the Court to pay the stamp 
without any objection ou the part of the reapoi^^nt, and pays the 
stamp w'itliin tlm time granted, though beyond theperiod of limitation, 
bis appeal will bo consider'd a.'* presented on the date of ihiB^pplica- 
tioii for ioiivc to appeal in forhui p(iujH*ris. 20 ('. 025; soo lino 21 II. 
570 on a similar point. 

{0) So, also, whore t^c: Court, ui rejecting the applicatioli, grants time to 
the applicant to pay stamp and proceed in tlie ordinary way. 22 13. 
810. 


5. H'thp pt'riofi of linn'talion pivsoribed lor any appeal or 

a]>piicat.ioii ♦^-fpires on a day when the (loiirt is 

Troviso where Court ^ , . • , ' i- » 

isclosedwhen period uloped,*-* the suit, appeal or application may bb instl- 

eKpircs. tulotl. jn’esented or niftde on tho day that the ('onrt 

reoptMis * 
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Any appeal oj* applieatioii ibr a review ol’ jndgiiierit may be admit- 
ted after fhe period of limitation prescribed tlierefor, 
applications for when the appellant or appliC'aiit Katisfios ilie (yoiirt^^^ 
that he had sulflciont cause*‘^‘Hor not presentiny the 
appeal or makitiy the application within such peri(»d. 

« 

(Old Acts) • 

' ,{;IK .5. Act I X of 1 m 7 1 . Sitmc us iihuvo. * 

Act XJ V of IS5(h\)niai}ied no 'firorittum tvtri:npoHiiiuy iu H.o ofifw preitenl 

Art 

■* (Notes) 

* * Scope of Section. 

(1) This jaoction caiinot he applied in making I ho eoiiipntation provided for by S. Jii 
and does not lior'oine applicable, until nft(‘.r siicli coniputatioii has been 
• made. 12 A. IGl (F.B.) 10 A.W.N. MO. 

(- 2 ) Criminal Uppeals : — 

The Kcctiuii is applicable to Crimitial appeals. II A. 10. 

(3)^ Appeals;— " , 

(а) — — does not include ,m application to appe al m forvia paujxfris. 30 C, 

7ap;12A. 79«10 A.W.N. 25; 2 M. 230; 1 A.W.N. 130; 12 A. 401 
‘ , (487)-»10 A.W.N. 140 (F.B.) 

(б) Ngi|{^| (j|s it include an application for leave 1 1 :ip[<eii] to the Privy Council, 

301 ; 1 A. G44 ; 15 A. M. 


(4) Memo of ^jRftionB 

(a) OR^ection docs not apply to the notice of nicino of objections under B. 5G1, 
' 'X.P.C. 9(3. G31. 

(t) A Court had no discrotiun to extend the j>«riod of seven days, prescribed by 
the old B. lOGl, C'.P.G., (before Act YIl 5f Jh88), within which notice of 
objections to a decree by a re.s})oncloiit had to bo given, the provisions 
para 2 of this section not applying to such it case. 7 C. G54«a9 
'' R. 2G5. • 


(§) PrSblitation after hour fixed 

An appeal, otherwise properly presented, will not be too late simply because it 
. ^was presented^iftcr the hour fixed li^* the Judge of the Court for the 
I'cception of papers. 1^0 P.R. 1884 . 


(6) Letters Patent Appeals 

must be brought within f)0 days from flic date of the judgment appealed from, 
in accordance with Rule 1 of the Rules of practice of the N.W.P. High 
* * Court. Such rule not ultra^vires. 9 A. 115 (F.B.) ; 8 A.W.N. 37 

(F.B.) {Jollmoing 5 B.L#. 47 ; 2 A. 192 (F.B.)]. * - 

Prescribed for any salt* 

(1) The expression— *—m(^s period prescribed by this Act for the institution 

of suits, Aci 5 B. 688. 
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Aot AV of 1877 (INDIAN LIMITATION ACT). 
Prescribed tor any 8uit*'—(e(mtinuedJ. 


(2) Time for security under 8. 602, C.P.G : — 

The Court has a discretion in extending the- 

shown. 19 C. 667 (P.C.)* 10 LA. 7 (P.C.) 

(3) Deposit of translation fees 


on stiffioient cause being 


The Court has no power to excuse delay in the deposit of fees for translation of 
records to be subiiiittod to the 1'rivy Council and grant an oxicHBion of, 
time, f 2 C. 128 ; 23 W.ll. 220. 


Applicability of aection to suits under Special or Local Acts:— 

*• 

In addition td the cases noted here, reference may also made to thoso 
noted under S. G,tn/m, under the heading " Applioability of Act tb 
cases under special or local Laws."] 

(1) Proceedings under the C. P. Code • 

—not being proceedings under my speoial or local law,, arc governed by 
the general limitation law. 1 0. 220 (P.G.)'~8 1^,7— 25 W.R. 285 

(P.C.). 

(2) Registration Act (111 of 1877) 


(a) The provisions of this section apply to suits instituted, 
8 C. 910-10 O.L.B. 383 ; 74 P.R. 3890 (P.B.). 


*■ 


ir B. 77 of . 




(3) 


K 

(*) 


But BCG 20 M. 249—7 M.L.J. 94, noted below. 

o 

(b) The provisions of the section nre inapplicable to suits brought under the 
Registration Aot. 20 M. 24U— 7 94 (/nUvwmg 18 M. 99, FiB.) 

C/. 12 M. 407, noted under S, 14 mfra. 

Suits Ac. under N.W.P. Rent Act (XII of 18B1) 

(а) This section is applicable to Bent Suits under the N.W.P. Bent Aot (XTl 

of 1881). A. 277 (dissenting from 21 A. 22). 

(б) also to applications under the Bent Act. 13 A.W.^. 117. 

lot VllI of 1889 (Bengal Rent):— . 

Tho* a suit to recover moneys or obtain papers or accounts from im agent 
must, under B. 30 of Bengal Act YIIl of 3869, bo instituted within one 
year from the determination of tho agency, yet, if on the last day of 
such year tho Courts bo closed, it may bo filed on the *day of the re- 
opening of the court. 5 C. 31^ ; 7 C. 090. 


i 


(5) let WM of 1888 (Bengal Tenancy) 

A judgment-debtor, wishing to apply for the setting aside of a sale held 
under the above Aot, may deposit the amount required todbe deposited 
under the section, on tfie day of the re-opening of the Court, if the 
last day for the deposit havens to be a holiday and the (Jjourt is 
closed.' 180.231(6 0.906). 

(N,J8.)— This ease has boon decided on general^ principles, and not by reason of 
S. 6 of the Limitation Act. * 
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t.—‘ Prescribed tor aay MUlU*—(cimtmmA). 

( 6 ) AetYofi88a(lfadrMFarut):— 

* The provigionB o{ this lootion ate applicable to an appeal undet' 
lU M. 310. • 

(71 Salto under let » of 1860 (Hndnui):— 

The proTiHiong of the section are inapplicable to a suit undet Madras Act 
88 of 1880 (Boundary). 8 M. 93.** 

-or • • • 

Compare this case with 12 M. 167 noted under aection 11 imfra^ 


(8) Burma Courte Act 

The provisions of section 5 do apply to an appeal for which a special period 
i^is provided by tho Burma Courts Act. L.B.B. (1672-1692) , 368. 

* 

(U) Oudh Rent Act : — 

Section inapplicable to suits under the Oudh Bent Act. If a suit is barred 
» during holidays and hied on the re-opening day, this section olinnot 
eave limitation. 1 O.C. 182 (F.B.). 


2.—*Wbea the Court is dosed.' 

(1^ EnteniioB f i^lme when Court is doted 

When JWiea are prevented from doing a thing in Couit on a particular day, 
^tot by any act of their own, but by the act of the Court itself, they 
^ *aro entitled to do it at the first subsequent opportunity, 18 C. 681. 

(N.B .) — ThisSase has been decided on general principles. 


(2) AotYlllofk868 (B6iidal):- 

Whero the 15 days allowed by S. 52 of the Act for making a deposit of the 
^ decree amount into Court expired during holidays, the Court permitted 

the same to be made on the ro-opening day. Q 289, 

This ease was decided on general princi^fes and not under B. 6 of the 
Jjimitation Act, 


(3) Vaeation—Court opened for reoeption of papers ^ 

(a) When the Courtis closed for the vacation and arrangements ate made foe 
• the reception of papers, the exceptions in the section would not apply 

to a suitor appeal presented on the re-opening day, the period of 
, tion therefor having expired during the vacation. 5 M. 189 (FeB.) ; 

*13 M. 447. 

(hj Case where the High Court refused to receive a security bond onthe re« 
opening day after a vacation, ^he time fixed by the Court lor the fur* 
nishing of the seonrity having expired during the vacation, the luasmig 
being that the Limitation Aot was not applicable and the Court was 
open during the holidi^ &r transootion of business of this 
• • 3 A.W.N. 254. % 


* This oasa is under Ac^ IX of 1871, S. 6 of wliirlj dilTers in wording jErom 
that of B. 6 of Uie present Act ^ee 10 Id. 210). 


v71 
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(C) 


( 7 ) 

( 8 ) 


(«) 


( 10 ) 



(U) 


Act XIT of 1677 (INDIAN LIMITATION ACT). ,, [S< S 

2m — * When tbe Court is c/oseil,’ — {coiUintuid). 

Review of Judgment 

The time during which the Court is closed for vacation cannot be excluded^in 
computing the oighty-niiic days within which an application for^ — 
can be put in on half stamp. 9 M. 134. 


Depoelt of pre-emption amount 

If the last day for ^under S. Sil4, C. P. Code, bo a Sunday, the depqeit 

will, fif mado on Monday following, bo in time. 3 A. 8dU. 

Pre-emption Bull:— 

Where a deposit could not bo mado on the Iasi day fixed, the Siune being a close 
holiday, the deposit made on the next re-opeiiing day was held to be in 
time. 4 A.W.N. 217. ^ • 


Memo of objections 

may be filed on the re-opoiiing day, if the time for filing thr* aam^ expired on a 
day tbc Court was elosed. 4 A. 430. 

Gloeo holiday 

The holding of a judicial proceeding on a glosc holiday is an irregularity, and a 
party may either waive the^ir regularity or got the proceeding canceled 
if he had not waived the irregularity. 9 A. 3tiG. 

Close holidays-~Return of plaint 

Whore, in consequence of holidays, a plaintiff institutes his suit (time for which 
had expired during the holidays) on tho rc-opciiing day of a Court, 
which Court returns the plaint later, on for presentation to the proper 
Court, the plaintiff will not bo entitled to a deduction of the holidays 
in computing the time for his suit in the latter Court. 24 W.U. 2G. 

Holidayt— Suit or Appeal 

(а) If time expires^ during holidays, the suit or appeal will be in time if 

presontied on the re-opening day. 30 F.lj.R. 1^3. 

(б) When time for an appeal expires during tho holidays, the appellant can 

have it admitted on the ro-opening day.^ 6 B. 487. 

(c) If the Court bo closed for tho vacation on tho last day of limitation for 
an appeal, the appeal filed on the re-oponing day will be in time. 
lA. 263. ^ ‘ * 

Chrlstmai Holidays : - 

arc close holidays* and they ought to bo excluded in favor of 

suitors. 27 B. 31. 

Application for copies i*- * 

If the time for proferriiig an appeal expires during holidays, and an application 
for copies is made on tho re-opening day, the appellant will be onifitlod 
to deduct the time requisite for obtaining the copies. 2 Bom. L.R. 
221 ; 25 B. 58G^ 3 Bom. L.K. £^4 ; 19 A. 342. 
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2,—* When the Court is dosed.* — Icontiwitedy 

(13) When decree becomes final * 

* A docrcc appealable to the High Court does not become final, if the last day 

for appealing falls during the vacation of Jho High Court, until the 
rc-opening of the High Court. 7 A. 107 “4 A.W.N. 223 (foUonnng 
1 A. 132). 

(11) Acknowledgment of liability during holidays*:— 

Acknowledgment given after three years (the period of limitation) from the 
dale of a bond but while the right to sue subsisted, owing to the inter- 
vention of the vacation during which the C/Ourts wore cloned, does not 
siivii limitiitinn. 26 782 4 Boin, L.R. 608. 

(16) Unauthorized closing of Court : - 

ICven if on the last da}' the Court was rlosod in an unauthorized manner, the 
plaintifT will be entitled to present his suit on the next Coutt day and 
a hifi suit will not be barred on that account. 8 W.R. 73. 

(16) Cases under Act XIY of 1859 

(a) A suit would bo barred if the time therefor expired on a holiday. 3 W.R. 
2(X). 7/nd, R. C. Rulings 5 and 6«=B.L.R. Bnp. vol. 360 ; 20 W.R. 167. 

• (/)) (Tase whore, (Courts having been closed when tlie time for a suit expired, its 

institution on the rc-opcning day was held to be in time. 3 W.R. 4G. 

• J.— 'On the day that the Court re-opens.* 

Re-openlng of Court : • 

means the actual opening of Court for businoss. Even if the Court 

should reopen on a day later than the one fixed originally for re-open- 
^ iiig, the suitor will be in time if he comes in on the day on which the 

(Jonrt actually re-opens, l A. 2(»)3. 

• 

4.--* Satisfies the Couft.l 

(1) Evidence of sufflclhnt cause 

A party seeking the benefit of this section ought to place before the Court 
sfU/isfjiotory ovidonce by meaiw of aflidavit or otherwise, of the cause of 
. • ilfiliiy. Hi A.W.N. 2(5. 

( 2 ) Record of reasons ^ 

Before a^Jiiitving an appeal beyond time, the Court should he satisfied as to the 
suHicieney of the cause for non-presentation within time, and the 
rcrihons for admitting it beyond time muni ha rtcorded. 1 A. 250;*^ 

4 IMI. 1883 ; L,R.R. (1872-lfllS2), .m 

5,—* Suffidet^ Cause.* 

• • 

(1) Hdiming of the words 

» These words ought to receive a liberal construction so as to advance substantial 
justice when no^ncgligcnco or inaction or want of good faith is imputa- 
ble to an appellant. *13 M. 260 ; 4 O.C. 372*. 
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* Sufficient Causes, (eon^tced) . 

» A,— What are ? 

(3) Came of delay, when to be stotod 

An appollont, wiahita to seek the benefit of this section or S. 6 A, tnusi state the 
cause of the delay at the time the appeal is filed. 22 P.B. 1903. 

(3) Rehearing of appeal^-Extemion : — 

A Court has no discretion to extend the period of 30 days presorilxsd by Art'. 
1G9 for an applioaticn for ro-hcaring of an appeal hoard ex parte in the 
absence of the respondent. GG }\R. 1835. 

(4) Appeal against amended decree 

Where a decree is amended, an appeal may be preferred against the amended 
decree, though the appeal against the original decree may be barred by 
limitation. No application for revision can lie. 24 M. 646. 

(5) lllneu:- 

A plea of — —to serve as a sufficient cause for the non-preBonlation of an 
appeal in time must be supported by proof of the strongest kind of 
utter disability to attend to any duty, 2 IT.B.B. (1897-01), 451. 

Compare 1 W.B. Mis. 23 under the next heading. 

* ® • 

A.— What are sufficient causes ? 

(1) Change of praotloe of Court 

Change of practice of a Court in the matter of receiving appeals and the want 
of notice of such change to a party. 101 P.B. 1890. 

(2) Calling for additional folios 

Delay caused by Court’s calling for additional folios and party's supplying the 
same. 3 C.W.N. 55 


(3) Bona-fide error a*', to remedy 

(a) Where, instead hf appealing against a decree, a person filed a suit, bmutflde 
tliiiildng that it was the proper course and, soon after he found out the 
error, preferred the appeal, the appeal should bo admitted, there being 
sufficient cause for not appealing in time. 161 P.B. 1838. 

> (b) A bona fide belief that a certain case was one for revision , and not for appeal, 
^ and the prosecution of a revision petition. 5 O.C. 183. 

' (c) An appeal wrongly filed as from an order, instead of as from a deoroa, is, a 
sufficient cause. 1 A.W.K. 9^. 



{d) In this case, pendency of procoediuga in revision was considered a^sufES^t 
* cause, the appellant having believed that a revision was his appropriate 
remedy but the High Court having in revision held an^H|^^l 
would lie. 5 A. 591=3 A. W.N. 142. 

(s) Delay in filing an appeal againslf^he. original order dismissing a suit may 
he excused, if there was an application for an order to set aside a 
dismissal by default and such applioation was dismissed, 83 

p,B. iwa. * * 
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S.—^Saificient CMuses.'-'fionUnued). 

A.— What are t---fcontinuedJ . , 

(I) Pendency of revleibn proceedinge 

before the Special Judge under the Dpkhan AgriculturisiH* Relief 

Act, (the application being finally rejected au without jurisdiction) 
may, under certain oircumstanoes, constitute sufiiciont cause for delay 
in the presentation of an appeal to^ District Judge. 9 B. 459. 

(5) Withdrawal of appeal * 

(a) by appellant, is a suffioiont cause for the respondent, who had filed cross 

objoctions, to prefer an appeal concerning the matter of the cross-ob- 
jections, though such appeal is barred by time. 33 B. 692 wl Bom. L. 
7G8. 

* But SCO next case, 12 C.L.R. 395. 

(b) Where aii appeal is withdrawn, no leave to appeal ought to bo given to tho 

respondent, who had filed cross-objections, unless bo can satisfy tho 
* Court that he was ready to appeal and would have done so within proper 
time if the appellant had not preferred an appeal. 12 C.Ij.R. 805. 

(G) Proceedings to get one's self declared of ago 

Time occupied by a party ifi taking proceedings to got hinisulf declared a major, 

* may be excused in tho presentation of an appeal boyond the presoribed 

period. 21 T.R. 1904. 

(7) ](piprisonnient 

in% Oriniiiial jail. 21 IMl. ]9(M. 


(8) Attachment of Appeal memorandum 

The attachment of an appeal memorandum stamped }ind kept in readiness for 
presentation in Court. 2 U.B.K. (92 -90), 452 (0 A. 11 and 656) ; 
13 0. 78. 


(9) Neglect of ward’s Interest by guardian : , 

Case where leave to appeal was granted to a wari} after his attaining majority, 
though beyond time, the guardian not having protooted his interest 
during minority. 20 B. 104. 


(10) Presentation to a wrong Court— Bona >ide mistake 

* (a) The presentation of an appeal to a wrong C!ourt under a bone fide mistake 
fs " Bufiicient cause.*’ 21 B. 552. 


(b) ‘Ath appellant having preferred an appedl to tho Court of tho District Judge 
and bona fide prosecuted it —it being doubtful whether tho appeal lay 
bo the District Judge or to the High Court — ^is entitled to a deduction 
of tho time during which the appeal was pending in tho Court of the 
District Judge. 23 G. 626. 

• • 

(11) Treasurer’s Gertifioate ^ 

« 0 The production of tho Treai||psll’s Gertif^ipite, after time, to tho effect t)|aWa 
single stomp of the denomination required for an appeal was not avail- 
able on the date the appeal was presented, is a sufOoient cause 
7 A.W.N. 312 • • 
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5.— ‘ Sufficient Causes* -(continued), 

• A.- -What are — ? — {rnniinuedj. 

(12) Court’s admitting and filing appeal without objection:— 

Thu Oourt’.^ gr.'Liiliiif^ tiiiic (Avithout any objection on the ruspoiidoiit's [tart) to 
a pauper iippollaiit to pay Cuurt-feu within a time fixed and filing the 
appeal, oil such iJayincnt. 20 C. 

( 10) Mistake • 

Whore, throiigli^srinc luistako, the name of a wrong person was entered as that 
of the rospoiuhuit, and the mistake was duly rectified beyond time, but 
before the hearing of the appeal, the appeal was properly ihdmitted 
though the rectification was made after time. R a\.W.N. 5R. 

(14) Delay in office*— 

A in the grant of copies. 10 A.W.N. 10. • 

(15) Time for obtaining copy of Decree ; — 

The whole time required to obtain a copy of the docroo should be deducted in 
ronipiiting tlio period of limitation for preferring an appeal^ 7 C.W.N. 
100, {Distingniahinq 12 C. ‘10). 

(IG) Insufficiently stamped appeal: 

Where an appellant, whoso memo, of appeal had been declared by the taxing 
ofiiccr of tho Court to Ik: instSflleienily stamped, applied for relief under 
S. 8, Act VI, 1R02, he is entitled to such relief notwithstanding the 
provi.sioiis of S. 5 of Act VII, 1870, if, as a hbot, tho stamp is correct. 
18 A.W.N. 45. 

• 

(17) Close of Court for Ciirll business : - ^ 

Close of an appolhito Court for Civil husiiioss by a (lazettc notification and the 
expiry of time for an appciU during such period. 20 V.R. 1801. 

(18) Substitution of appellants : — 

* The Court can allow the right*pcrson to bo substituted as a party, to prosecute 
an appeal instituted in the name, and on behalf, of a wrong person, is 
tho right pciyton can bring the case within S. 5. 4 (3.W.N. 58. 

(Ifi) Return of appeal by Chief Court:— • 

Whore, ill a second appeal, the Chief Court returned the appeal on the ground 
that the Divisional Ciourt, that heard the first appeal, had no jurisdic- 
tion, with a direction to re-prescul the first ii])pcalto the Chief Court 
through tho Divisiuiiul Court and it was so done after the period of 
limitation; /if/4 ^ore was sulficiont cause. (>0 IMl. 1891 (/o/kmany 

18:1 IMt. 1888 (F.B). * ■ 

• 

(20) Neglect of Court officials 

Delay in the grant of copies owing to the nogloci of Court officials ill issuing 
notices re preparation of copies. 12 A. 105. 

(21) Application for review • 

* (a) Thu poiidonc's' of an will b^a sufficient cause, if it was made within 

a roasoji.iblc limo'^and with du^ diligence, and if tho appeal w8ro pre- 
ferred diligentl}' immediately after the termination of the proceedings 
for review. 22 W.K. 79 ; 7 (P.B.) ; 183 P.R. 1888 (P.B.) ; 

89 P.R. 3882 ; 16GP.R. 1883 i Sup. Vol. 728 ; 2 W.R. Mis.'35. 
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* 5. - * Sufficient Causes. (con£iiiu£<Z) . 

A.— What are ? (couHnued). ' 

(6) I'iinc occupied by the pciidoiicy of au application for review may, in the 
abscucc of special circumstances, be excluded. Bui a party ous^ht not 
to allow the time for appeal to expire and then revive that right by 
first applying for a review. L.B.B. (1893 — 19(X)), fil5. 

(t2'2) Review a 

W -Application h>r filed after time, the last day being a holiday -Full 

fee to be paid in the first instance. The Court may refund half the 
amount if satisfied that the delay in applying was not due to the laches 
of the applicant. 9 C.L.K. 47*J. 

(b) An application for filed after the aighty<ninth day must be on full 

stamp, even though the last day expires during holidays. 9 M. 134. 

(‘23) ReJecMon of Application to appeal In fonna pauperit— Regular appeal 

(a) Where a person presented an unstamped appeal meinorauduin and a peti- 

tion for leave to appeal as a pauper and the latter was rejected, the 
former can be admitted, if properly stamped BubBO(|Ucntly, though 
beyond time. 2'2 B. 849. 

(b) Prosecution of an application for leave to appeal as a pauper, which appli- 

cation is finally rejected, is a Hufiident cause for presentation of a 
regular appeal after time. 47 P.R. 1899. 

9 

(e) Whore, on an application by a purdahfiashin lady to appeal as a pauper being 
dismissed on the ground that it was barred by limitation and on an 
ex *)arle order being p;iKscd, subsequently, giving permission under this 
section to file an appeal on full stamp psiper, the lady preferred the 
appeal on stamp paper but indrc than two years after time, hold, by 
Tyrrell, J., that the appellant had* made o7it a sufficient case for the 
exercise of the Court’s discretion under this section. (Mahmood, J. 
dissenting). G A.W.N. 245 - 9 A. 11. 

(iV.JL) — But this dcclBioii was upset on a Letters Patent Appeal— 9 A. 065^ 
7 A.W.N. 105. 

•24) &>anser4 omlnion to show document : - 

Where the plaintiff's counsel did not show the document on which he relied to 
' • the defendaUft's counsel, who relied upon the statement of the former 
as to the effect of the Booument,' and an application by the defondant to 
review the decroc against him on discovery of the real elleot of the 
document, . was mode, the *abovo circumstance hold to be justified, 
though theapplicatiou was beyond time. 11 G. 707. 

• 

(25) Application to set aiide an aba^ment order * 

• • An iu execution by an executor, may be admitted after time if there 

were satisfactory reasons preventing the executor from continuiog the 
executiou-proc^i^B started by the testator, (e.ff.) his waiting tttl th^ 
grant of probate, wuoh was contested. 39 F.B. 1903. 



5Sfi Aet X¥ of iB77 (jsdian uMiTArioN act). [B. B 

5.- *Sutticieai Cmuaes^*— {continued^. 

' A.— What are f (cotdinued). 

(36) Petitloii under S. 108, G.P.0k 

Time oodScpicd by a ^tition under S. 108, O.P. Code, under the emneouB belief 
that a deoroe was an ex parU decree, may bo excused, when a regular 
appeal against the original deoroe is put in. 31 P.B. 1904. 

(37) Tranilation of Judgment ' 

Extreme delay Cn furnishing— 145 P.R. 1688. 

(28) Illness of Mukhtar 

The illness of his Mukhtar and the client's ignorance of it. 9 M.I.A. 26 
(PC.). 

(29) Mistake of lav - 

(a) A— due to an honest, though mistaken, belief formed with due care and 

attention is a ** suffioiont cause." If not formed with duo care and 
attention, it will not be. , 13 M. 269 ; 8 O.C. 365. 

(b) Bona fide' is a sufficient cause. 19 A. 348 (F.B). 

— This was a case under S. 14. 

(c) A hona fide mistake of law as to jurisdiction. 2 O. C. 138. 

(30) Ignorance of law ' 

(a) Ignorance of law unaccompanied' by negligence, inaction or "want of bona 

fidesynVi be ‘sufficient cause* within the moaning of this section. 
13 M. 269; a O.C. 13. 

(b) It cannot be laid down as a general proposition that is not a suffioiont 

cause under any circumstances j but the principll that ignoranoe of 
law is no excuse can be dep.'irted from only under vory special oiroum- 
stanoes. 81 P.R. 1866 

(c) Case in which was oonsidered as sufiloient cause. 48 P.B. 1689. 

(d) Presentation of an appeal to a wrong Court in ignorance of the provisions 

of law. 184 P.R. 1869. 

(31) Misleading order of Ooui|f 

Whore the Gouit directed the appellant to make up tho deficiency in stamp 
within a certain time and the appellant paid thevdditional stamp within 
the time given but after the period of limitation for tho appeal, the 
appeal should be admitted as the appelfhnt was misled by the order 
of the Court, 10 A.W.K. 122 {dMtwvauMhmg 12 A. 129). ^ 

■ •' 

(33) Dlsoretion to extend time 

Tho Court has a discretion^ extend the time sdbowed by tho JEtifies of Xlourt, 
Chap. 6, Rule 6, for a motion Ire vary the report of a CommiBsioner for 
taking accounts. 9 B« 350. 

* B.-Wliat ire NOT rl 

^1) nBBg appeal in wrong Court 

, % ■■■,.■ ■ — ^knowing the right Court to which the appotd lay ; where in such a 

case, the wrong Court dismi&B the appeal and the appeal is soBgbt to 
^ be presented to the right Court after time, the latter Court will not 
deduct the Uine occupied by the appepl in the wrong Court. 28 B. 
S86-6 Bma. Ii.B. 947. * 
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S.—* Sutficient Causes. *-~~{contmued), 

B.— What are WOT ? (contuiued). 

FreviouB application in nrronf Court 

Pendency of previous application for execution in a Court which had no juris- 
diction to execute it. 24 W.B. 405. 

(3) Appellant’s persisting in wrong course : — ^ 

An appellant’s persisting in appealing from a decree as jf it were from an order, 
though his attention was called to his erroneous course is not 'suffi- 
ciont cause.’ 15 A.W.N. 242 ; But sec 1 A.W.N. 9^. 

(4) . Error of a subordinate official :r~ 

A partj^ misled by the error of a subordinate official granting copy of judg- 

* luerit, and not by any order or judgment or practice of the highest 
Court in the Province, cannot claim the benefit of ^ this section. 
1 O.C. 47. 

( 6 ) Mistake of Counsel : — 

in failing to read the contents of a deed is no sufficient cause for the admission 
of an application for review after time. 13 C. 62. 

(6) Negligence of Pleader * 

Wont of duo care and attention on the part of a Pleader or Pleaders engaged by 
an appellant in jail in seeing to the proper presentation of an appeal. 

• 4 ^,0. 303 (B). 

(7) Negligence of Lawyer’s Clerk 

: in not carrying out his master’s orders and not filing an appeal in time 

or not making over the appeal to another Lawyer is not a sufficient 

• cause for the admission of an appeal beyond time. 2 U.B.B. (1892—90), 
450 . 

(8) Time for legal advice and raising fhnds • • 

Time spent imgaking legal advice and procuring funds do not amount to suffi- 
cient cause. 5 O.C. 163. 

(d) |lujM>neou| legal advice • 

* ' is not a sufficient cause. 5 O.C. 384 ; 30 P.R. 1886. 

(10) Mistake in oompnting lime * 

A is not a sufficient oalise. 2 U.B.B. (1892—1896), 456. 

(11) Delay in getting return of records ^ 

from the Revenue Courts is not a sufficient cause in a suit for deolara- 

• * tion of right to office of Kurnam and for recovery of emoluments 

' brought by a dismissed Zemindari Karnam. 11 406. 

• '• 

(12) Poverty 

is not a sufficient cause for the admission of an appeal after time. 13 C^' 78 « 

8 A, ess (FJI.5-7iL.W.N. 18S ; 9 A. 11-6 A.WJT.gSAS. 

V 72 
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S. ~ ' Sufficient Causes, '—{coniinucd ) . 

• B. — What are NOT ? (eoniinued). 

(13) Appellant being a woman 

The fact of the — , a widow and not in very good circmnatanccR ia not a 
sufficient cause for the admission of an appeal after time. :i C. 
P.L.R. 125. 

f 

(14) Pardanashin lady 

Appellant being a . u A. (155 (F.B.)- -7 A.W.N. IH;"). 

(15) Negligence, carelesanaga or want of means : - 

is not a sufficient caiiso for delay. 12 A. KJl. 

(1(>) Illness e 

A mere plea of is Jiot siifrieicnl cause. 1 Mis. 23. * 

(17) Application for leave to appeal as a pauper : — ' 

(ft) A pauper appellant applying for leave to appeal has not the some indulgoncc 
as to delay as regards iircsentation of his application for leave as a 
person not a pauper has as regards his appeal. 2 M. 230. 

(b) All which is itself too late cannot afford a suflicicnt cau.se for the 

excuse of delay in presenting a regularly stamped agpeal. G Horn. 
L.R. 373. 

(c) Mere prcscuLation of an application to appeal in fen-^na j^uperis and re- 

jection of the same is no sufliciont cause for a duly stamped appeal 
being presented after time. 150 1001. ^ 

(IS) Exparte decree, appeal against 

Whore an application to set aside an cxparLc decree failed, the period occupied 
ill this proceeding c:aunot bo dodiieted in computing the period of 
limitation for un appeal against the original decree. 23 C. 325. 

(101 Personal excuse of onet,olf several appellants : - 

An excuse personal* to an appellant who is not jointly interested in certain 
matters with the other appellants cannot sav^tho appeal from limita- 
tion so far as the others are concerned in respect of 8ucl\ matters. 
25 B. GOO « 3 Bom. L.R. 400. * 

(20) Appeal by a convict • 

3'hc fact that a convict in jail thought that he had no right of appeal and that 
his relatives woifld appeal if he had a eight is not a s{i0)cicnt cause. 11 
A.W.N. 10. • 

(21) Omission to add parties in appeal 

Whore a person docs not .show siillicient cause for not prosecuting an appeal, 
within the period proscribed, by the addition of any pijj'ty omitted or 
^ cdiorwist', his appeal cannot bii sustained. 10 G. 445. 

# 

( 22 ) Withdrawal of appeal- Cross-objectionB • * 

A by an appellant is 7iol a sullicient cause for the respondent to prefer 

a regular appeal beyond time^as ssgurds his cross-objections. 16 B. 
240 ; 10 B.H.C. 3D7. 
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Sufficient Causes^' --{cMiHmMd). 

• B.- What are NOT (v^niinued).* 

(SiS) Rejection of crofis-objections 

Whoro, in iin jippi'.-il by one oC several dufcnclantiS, the plaiiitilT-rcspoudont pro- 
fornid LTusM-objeclioiiri ftooking Lo mako the iioii-iippoaliug co-defen- 
claulis liabli*, and suf;h cross-objocti»)ns were disalJowcd, permission to 
put in !i rcigiilar app<'al, after expirf of time therefor, against the non- 
iippcjiliiig co-defoiidants was refused. 30 C. Gfj^ (650). 

-r -• 

(21) Pendency of an appeal- Review of judgment: 

The is ]io sulTicient eanse for the piusentiition of .in applieation fora 

rovitsw of judgment after lime. 8 B. 2C0. 

(25) Pendency^f a Second appeal 

I *■ is not a suflieiont eausc for delay iu applying for review of judgment. U W.Rt 
MOl. 

(21) j Re vieVP of Judgment : 

(rt) Time occupied by an sipplication for cannot bo excluded from time for 

appeal as a matter of right. 14 M. 81 ; 7 58i ; 16 W. R. 61. 

{b) If, ho\vo\er. the proccodiiigji for review h»ul boon prosecuted with duo diligciieo 
, and there had boon a reasonable j^rospoot of snccess, thereby avoiding 
the necessity ft)r au appeal, the time may be excluded. 7 M, 584 ; and 
sc(* eases Nos. 21 and 22, iind<!r heading A sniwa. 

(c^ The more presentation of an applieation for , where it is not .shown 

tha*f*t)ie grounds therefor are reasoual)lj and proper is not a ‘ Hufhcieiit 
cause ’ of delay, ir. C. 242 ; 18 B. 81. 

(d) Whore an applicant fo.** review a!h)wed a long period to elapse (more than 3 
inniiths) before ho filed th(» application, lirMi, that there was no sufTi- 
' cient cause for excusing the dokiy, notwithstanding that there wore 

eytenuatiiig circumstances. 4 A.W.N. 330. 

(27) Ignorance of law • 

(a) Mere ignorance of law cannot Im; recognised a.s a snHiciont reason for delay. 
12 B. 320. 

{5f I’resontatiou of an appeal to a wrong Omrt in ignorance of law is not a “ sufli- 
* 'cient cause’' for admitting tho same appeal beyond the period of 

limitation in the proper Court. 10 A. 524 .--8 ‘X.W.N. 218 ; 10 A. 687. 

(iJ8) Mistake of law ^ 

^ due to an honest, though mislaken, belief formed with due care and 

attention, is a ‘sullicieut cause.’ If not formed with due care and 
attention, it will not be. 8 (9, C. 265. • 

(5)^ is not a siifticient eiiuse — L^er Alahviood, J , — 12 A, 461 (F.B.) 

(29) Alteration of view of law ^ • 

• • {«) K new cxpo.sitioii of tho law by a Full Bench ruling or a I'rivy Council 
decision is not a sufficient cause for delay in appealing or applying for 
review. 9 W.^. 181 IF.B.) ; 18 W.R. 317 ; 19 W. R. 189 ; 5 B.H.C. 

107 ; 2 A. 287. • 
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S*—^Sttffkhat Causes.’— {continued), 

* JB.— lUThat are NOT 1 (continued!/. • 

(d) A now statomont of the law by a High Court is not a sufficient cause for 
delay in af(pealing or in applying for a review of judgment. 10 ItV.R. 
178'-2 B.L,R.AX. 184 (Note). 

(30) IgnoFanoe of effect of a|tiid^ent:— 

An is no .«>afficient'Oausc for the late presentation of an application for 

review. 8 B. 2G0. 

(31) Pendency of appeal in one of two similar huits :~ 

Where, in two suits brought at the Ramo time by executors raising the same 
questions of construction in respect of the same will, similar decisioiiH 
wore given and one of the defendants in one suit preferred an appeal 
with the result that the docreo in that suit was reversed, subsequent 
application by plaintilT for leave to appeal from the decree io the other 
suit after time therefor had expired, was not allowed, iioPwithstanding 
that they were executors, on the ground that there was not sufficient 
cause for the delay. 14 B. 365. 

(3S) Rctuni of plaint and re-ppcBeatation in wrong Court : — 

The dismissal of a suit on the grouiffi of want of jurisdiction and return of )ihe 
plaint for presentation to the proper Court and the prosecution of the 
suit in another Court, which also being one without jurisdiction ro< 
jected it, is no sufficient cause for admitting an appeal boyon^ time 
from the original order of dismissal and nJIurn of plaint. 115 
P.B. 1881. 


^Bxercise of Ulseretioa,* 

(1) Crantof time to appeal:— , 

If, on dismissing an application to appeal in fortna pauiteris, a Court grants 
time to the afpoUant to stamp the appeal, it exerciseR its discretion in 
- admitting the appeal after time in a reasonable manner. 11 G.P. 
L.n. .3. 

(2) Ovanting time to file regular appeal * 

(a) When, on the dismissal of a petition for leave io appeal in forma lUiujuriSi the 

Court grants time to the appellant to file a regular appeal, and such 
time happens tojpe beyond the period of limitation prescribed ,for the 
appeal, it in an exorcise by the Court of a discretion ifested in it uitdefr; 
this sootion. 26 A. dQOsA.W.N. (1904), p. 24 (approving 22 B. 

(b) ^1^ discretionary power vestedj)y this section might be exercised as well tyvthe 

Court to which an appeal had been transferred as by the Go^t to 
which it was originally presented. 17 A.W.N. 15. ^ 

* (e) Whore copy of a decree was not upesented with the memo of appeal but was 
presented, after the period of limitation for the appeal had^etpired, 
with an affidavit explaining the delay, and was accepted by the Court, 
such Moeptance must bo taken to hayo been made in exercise of the 
discretionary power vested by this section. 17 A.W.K, 15. 
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S.— * SuHleieai CotfseA.’— (oon^mwdf). 

* Bxercise of diBcretion. *-- {coni^ued), • 

(dji The admission of an appeal after time is purely discretionary with the Appellate 
' Court, having regard to the particular facts ostablished before it. 

13 c. m. 

(e) If an appeal is out of time owing to delay in obtaining a copy of decree, the 
Court may. excuse the delay and^^mit the appeal. 7 C.W.N. 109 
(3 C.W.N. 55). 

(3) Beoonllippeal 

(a) If a lower appellate Court has exercised its discretion, after perfect enquiry 

and due consideration, in a sound and reasonable manner, the second 
appellate Court cannot interfere with the discretion, however wrong 
^ the conclusion may bo ; but, if the lower Court acted arbitrarily, capri- 
ciously, or with prejudice, or exercised its discretion without any legal 
materia] to support it, such exercise of discretion is liable to review or 
appeal. 3 O.C. 37 ; 23 B. SI3 ; G 15. 304 ; 7 W.R. 337 ; 2fj A. 71 ; 26 A. 
327 .T.A.W.N. {imh 23 ; 106 P.K. 1885. 

(a-1) The High Court has power, in second appeal, to look into the grounds 
which a Judge in the lower appellate Court has given for admitting an 
.appeal beyond time. 8 C. 251 ; 2 B.L.K.A.C. 184 (Note)^10 W.B. 

• 178 ; 11 C.L.R. 177. • 

(b) A mere difference in view as to the mode in which the discretion conferred 

by this section ought to have been exercised is in itself no ground lor 
interference by the High Court in second appeal. It ought to be 
satisfied that the exercise of the diK4^.retion was judicially unaound. 
25 M. 1G6 ; 9 A. 244 (24G) ---7 A.W.N. 29. 

(c) Whore facts having a material bearing on the exercise of discretion have 

not been oonsidcrod, the exorcise of discretion is judicially unsound 
and the second Appellate Court^will correct the error. 11 406. 

(d) But. where the lower appellate Court failed to exorcise its discretion in a 

sound and reasonable way, the snpepor Court would interfere ; Also, 
where the lower appellate Court admftFr an appeal after time on in- 
sufiigient grounds. 92 P.ll. 1886. 

(e) Case in which the JVivy Council refused to interfere with the disore- 

tioii of thes High Court in refusing to admit an i|ppeal beybnd time, 
^ . not being satisfied that the High Court was wrong in the exetoise of 

its discretion. 30 C. 309 (P.C.) 

(/) A Court failing to give an appellant any opportunity to substantiate bis 

* • allegation aMo the cause of dolay^n presenting an appeal fails to exer- 

cise the judicial disemtion vested in it by this section. 8 A.W.N. 196. 
(p) Case in which the Privy Council reversed an order of a High GouH in 
India granting review of judigment after a very long dtilay^ 7 M.I.A. 

283(P.CO- 

(*) Appetl dlimlBsed for default 

Where an appeal dismissed for ^fault is restored to file, the party affected^ can 
* * contend in a higher appellate Court that the order dismissipig the 

appeal for default became final, as no application for restoratki^ was 
made till after^the expiry of 30 days from the date of dismissal thereof. 
44 P.A. 1889. * 
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S.- ‘Suttident Causes.'— (amiiwted). 

*Bxparte admission of appeai— Remedy.’ 

(1) Exparte adnussion, effect of;— 

(a) The order for admis,.sion of an appeal inidor S. .0 made before issiio of notice to 
rcHpondeiit, is an ex )>arte order and cannot bind him. lie may 
question the order at the bearing, and the Court may set it aside. 
14 JJ. 504 : 0 ^r. 450; .5 0. 1 ; 1 A. 31 ; 13 W.Ji. 245 ; 1 A.W.N. H8. 

(h) If the appeal eeuies on for hearing before a Suboi'dinate (Jourt to which'it is 
transferred, the latter CoulL may also set aside the ex parie order 
Jidmitting the appeal. ai M. 2‘28=*7 M.L.J. 188 ; 2 C.W.N. 4G1 ; 
8 C. 251. 

But sec 5 Cl. 1. which holds that a Subordinate (V>nrt to whiy.!) the appeal is. 
referred cannot .set aside the order. ! ' 

(2) Power of Court hearing appeal 

A Bench hearing an appeal is competent to set aside an ex parte or^r adniiliiiig 
an appeal be.j'ond time, fi A.W.N. 245—0 II ; 1 A. 34 (F.B.). 

*5 A. Whenever it is shown to the satififactirni^'^of tlie Court that 
an appeal or an application for a review ofjurlginent 

tJnappoa^ror'ai.pIi' . P»'scnted after tlie ^xpir.at.ioii of the perio<l of 
cations for review of limitation prescribed for such appeal or application 
owing to the appellant or applic^ant liaving Jbeen 
misled by ai\v onler, or practice, or judgment of the ifigh Court of the 
Presidency, Province or District, such appeal or application, if otherwise 
in accordance with law, shall for all purposes be deemed by all (Jourts 
to have been ])rese.nted within the period of limitation prescj’ibed 
therefor. 

• ^ (Old Acts) 

{N.B .) — Neither of the two lu'cvious Acts contained a ^ovisioti similar to this 
HGctinii. 


(Notes) 


Scope of Section. 

Thin section is, like S. 14, # mandatory one; but it docs not exoludc the dis- 
crotJnnary power of the Oourt, jmder S. 5, to excuse delay iu present- 
ing an appeal. 20 B. 730. 


i,—* Shown to the ikiisfaction of the Court.' 


, Produetion of evidence:— o 

A party seeking the benefit of this se^ion ought to place the Court evi- 

dence, by means of ailidavit ot otherwise, suIEcientto <.,;:.tifify lift Court 
V that he h entitled to the relief sought. 18 A.W.N. 2G. 

* This Bootion was newly added by Act Vl of 1892. 
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6. When, by riny special or local la\v<‘) now or hereafter in force 
Special and local ^^rit/sh IiifJia. a period of limitiition is specially 
iaws of limitation, prescribed for any suit, appeal or application/^^ 
nothing herein contained Aall aifect or alter the 
period so prescribed. 

(Old Acts) « 

[WheUrby juiy Ijivv not mentioned in the »S(diedifle licroto annexed, and 
now or hercafl.ei’ to be in force in any ]nirt of DritisY) India, 
of?8^' n, ptn iod of liniitatioii dilTeriiicr fn»rii that pi'escribed hy 

this Act. is ertiiecially ])resiTil)ed for any suits, appeals nr 
. i|p})1irations, uplliin^ liercin contained shall ailVct .siicli law. 

And nothing lici'cin cuntaiiied sYiall alTcct tYie periods of limitation prc's- 
crihod for ap])ca.ls fnun, nr a])])licsLtioiis to review, any decree, order or 
judgment sf a Pligh (*onrt in the exercise of its original jurisdiction. 

lK/<cn, hyaiiy latv nor or lisreofter lo he in foroe, a shorter period of limi- 
Utlion than that prescribed hy this Art is ej/ecially pres- 
crihed for •the institution of a particular sniU such shorter 
* limitation sluill Ihi applied noiiciihstamliny this dot.] 


AppUcabUity oi Act to cases under special or local laws,* 


* (Notes) 

Save as to the 2 ^iod of limitation, the other provisions of the GYeneral Limita- 
tion Act (e.g.f provisions of Sk. h, 12 A 14) are applicable to proccedingB 
and suits under special or local Acts. 5 G. 110i«4 C.L.R. S71 ; A C. 

• 314 ; 8 G. m0«10 C.li.R. 10 G. ‘2G5 ;-8 IJ. 529 ; 10 M. 210 ; 12 

M. 1 ; L.B.R. (1872-1892). 338 ; 277. 

Proceedings under the Civil Procedure Code:— * * 

(a) ,^ot being proceedings under any special or local law, are governed 

by the General Limitation Law. 1 G. 22Gi-.8 I. A. 7 =>25 W.R. 285 
(P.C.). • 

* (5) S. 7 of the Limitation Act hold applicable to an execution application 
under S. 230 of the Civil Procedure Code. IG B. 53G. 

(c) * The general rules of S. 5 of the Limifttioii Act were applied to an applica- 
tion for execution under S. 230, G.P.-Qode, on the broad principle that, 
whore parties are prevented from doi&g a thing m Court on a day not 
on account of any act- of theirs but by reason of the Court being closed, 
they are entitled to do it at the next possible opportunity. 18 0. 631 ; 

* (See also 18 G. 231 on the same point), 

(1) , Xegiatratlon Act (III of 1877) 

(a) The provisions of S. 5 of the Limitation Act apply to suits under S. 77 of 
the Uegistration Act. 8 G. 910=10 G.L.K. 333 ; 74 P.B. 1890. 

But sec "0 M. 249=7 M.L!)'. 94 (noted infra). 
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!.—• AppHemUttty ot Act to «mae» under apeetal or Ioca/ lam.'— (oonttfUMd). 

(h) The ^visionB of S. 7 of the Limitation Act are inapplicable to suits 
under B. 77 of the Bogistration Act, on the ground that the provisicmB 
of S, 7 of the Limitation Act are applicable only to those cases to 
which limitation is provided by the third column of the second 
schedule of that Act. 18 M. 99 (F.B.) 

(c) Not do the provisions of B. 5 of the Limitation Act apply to such suitSA^ 
20H. 219-7M.L.J.94. 

(2) 11 A IS Vio.y Chap. SI, (Insolyency):— 

The provisions of S« 5 of Limitation Act as to the last day being a holiday 
are applicable to an ax)peal under the above statute. 14 M. 404. 


(3) Aet of 1889,8. 30:- 

(a) it is the above section of the above Act, and not the General Limitation 
Act, that was applicable to a suit by a Hindu reversioner to recover 
property alienated by a Hindu widow and forfeited from the alienee ‘to 
the Government and granted by the latter to a stranger Ss reward for 
loyalty. 13 A. 108. 


(b) 1 l.A. 167 (PX.)»21 W.B. 818 doeided that the 

XIV of 1869, relating to the benefits of minority, could, 
into Act IX of 1859, whichewas a special enactment, r: 

(4) Bull for rant under lot X of 1889 (Bengal) 

A ^is not governed by the general law of limitation but b; 

of Act X of 1859 (Bengal), on the ground that A( 
complete code in itself. 19 W.B. 5»16.B.Tj.K. ((.G*) 
368 (F.B.); 5 W.U. (Act X Rulings;. 641. 



ions of Act 
be imported 


provisions 
of 1869 is a 
:ote); 18 C. 




( 6 ) Art III of IBM (BongAl MraieipAlliy) 

B. 87 of is applicable only to those cases where the plaintiff claims di 

or compensation foc*some wrongful act committed by the Coi 
sioneiB or their officers in the exercise, or bema fide exercise, of 
statutory powers. 6 G. 8 (FoB.) . . ^ 

As to notice to be issued under Bengal Act IV of 1676 (lid^nicipal Gonsolidafton) 
see 18 C. 91 (F.B,). 



(6) Act YIII Of 1869 (Bengal Bent):- 

(a) The provisions of S. 5. of the General limitation Act as to a Buit,’^the lap' 

day of limitation for which falls on a close holiday, do not apply (c 
a suit under the above Act. 4 G. 50«>^ C.L.B. 543, ^ . 

(b) But see 5 G. 314, 5 0. 906 and 7 690, which decide that the prov^on. 

of B. 5 of thiliUmitation Act Ho apply to suits under the above Act. 
The period of limitation n^st, in the absence of a special agreementi, b 
caloulated from the last day of the year following the expiratdon th 
year for which the rent is claimed. 5 G. 713 C.L.B. 40. 

(d) The provisions of B. 7 of this Act are not applicable to a suit for arrean c 
' ' rent under the above Act accrued during the plaintiff’s mm«ity^ o 
the p^und that B. 7 applies only to those cases to which limitation * 
provided by column 8 of the second^ schedule of the Limitation Ac' 
17 0.268. » 
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l.—t /kppncmbllity of Act to cases under spedai or local laws.’— (continued). 
(7) Aet YII of 1880 (Bengal):— 

• The proviiiioiih (if S. 14 of tho Ijimilation Acl wore held appliciiblo to proceed- 
ings under the above Act. 20 C. 264. 

(H; Act YIII of 1885 (Bengal Tenancy) : — 

(rt) Art. 3 of Hch. iii applies only to suits brought by an occupancy ryot against 
his landlord and Tiot to suits against trespassers. 15 C. 317. 

(«») ^t a suit ^igjiinst tho landlord after dispossossTon is govoniod by the 
special provision of limitation contained in the abovemontioned 
article 3. 16 U. 711 ; 17 C. 626. 

(c) The deposit rotiuired to bo inado under the Act for the setting aside of a 

*s:ile held thereunder may be iiiado ou the re-oponing day, if tho last 
day for such diiposit happens to bo a close holiday. 16 C. 231. 

This case and l.S C. 631 have been decided on general x)rinciplcs and 

* not with refcroiice to S. 5 of the Limitation Act. 

(9) Act Xl^it881 (N-W.P. Rent) 

provisions of seutioii 5 of the general Limitation Act are applicable to 
jAk' rent-suits under the abo^’e Act (N.W.P. XII of 1HR1), on tho ground 
Act is not a complete code in itself and also bocauso 
S. 0 of the Limitation Act do(;s not affect or alter tho period proscribed 
for ihe suit by tho N.W.I*. Rout Act, 23 A. 277 (disse^ttinff /ro9n21 A. 
* . '4 22, Rioted w/m). 

(b) also to applications under the above Act. 13 A.W.N. 117. 

(e) But 21 A. 22 holds that S. 5 of the Limitation Act is not applicable to a 
suit under S. 63 (h) of tho above Act, ou the ground that Act 
XT! of 1381 specially prescribes periods (d limitation. 

(d) Ss. 63 (h) and 64 A suit by one coll^cthig co-sharer against other 

. collecting co-dliarors, not being lambardars of tho mahal^ for profits 

eollocVcd by the latter (t. e.) defendants, over and above what was due 
to them, is governed by the special limitation in S. 94 of the above Act. 
10 A. 28 (F.6.) 

m 

(e) Ss. 81 and 148 of tho Act are applicable only to tho particular class of 

suits mentioned therein and not to ypits for declaration of right to, 
*and possessioif of, the land in respect of which tho rent accrued duo. 
10 A. 347 = 8 A.W.N.62. 

(/) S. 93 (It) : — A suit by a recor^^d co-sbarcr again the Itmhardar for 
recovery of his recorded share in the profits of the village is governed 

• by the three years’ rule. 12 A.W.N. 45. 

{g) A suit for ejectment by a laMlord against an occupancy tenant and the 
latter’s mortgagee is governed by the general Limitation Act and not 
by the limitation provided in S. 94 of tho above Act, since the inort- 
gagee-defendanf Is aestranger, 14 A. 228. 


V 
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I.—‘ Applhabmty of Act to cages aoder special or local /am.’— (eontmiwd). 

(10) Aet XV of ina (M.WJP. Manioipalitloi) 

(a) S. 43 of the above Act is applicable to suits brought against a Municipal 
Committee for something done under that Act, in which coinponsation 
was olaimeh, and not toAhose in which compensation was not claimed. 
To other cases, the general Limitation Act is applicable. 4 A. lOil — 
2 A.W.N. G3; on appeal, 4 A. 330 (F.B,)°-1 A.W.K. 148. 

f 

. (b) S. 22 of the Limitation Act is applicable only to the case of a person per- 
sonally made a party to a suit, and not to the case of a Municipal 
Committee sued in the name of their officer. 2 A. 296. 

( 11 ) ActXyillofl873(N.1iV.P.):- 

The provisions of S. 15 of Act IX of 1871 ('S. 14 of the prjsont^ ,4ct) not appli- 
cable to suits under Act XVllI of 1873 (N.W.P). ] A. 254. 

(12) Act Y1 of 1873 (Bombay Distplot Municipalities) 

(a) The provisions of S. 14 of the Limitation Act arc applicable to^a case under 

8. 86 of the above Act. 8 B. 520. 

(b) S. 86 is not applicable to suits in the nature of actions in ejectment, 

to which the general Limitation .^ct it is that is applicable. 6 B. 580: 
Compare 18 B. 19. • ^ 

(c) Section 66 is applicable to every claim of a pecuniary character arising 

out of the acts of a Municipal body or its officers, who may have com- 
mitted illegalities not justified by their powers in the hona fUk dis- 
charge of their duties. 8 B. 421. 

(if) In 7 B. 309, the point whether S. 8G of the Act applies to an action for 
money had and received wa.M left open. 

(13) Act XVll of 1879 (Dekhan Agriculturists’ Relief):- 

(a) 8. 72 —Though the action against a principal debtor may be barred 

under the general Limitation Act, that against the surety — an agricul- 
turist — would bo saved by S, 72 of the above Act, which gives an ex- 
tended period against all agriculturists. 5 B. 647. 

(b) But, when the agriculturist-surety is ma^e a co-defondant in a suit on 

a mono>-bond, the ordinary law of limitation would apply, and not the 
period of 6 years allowed by S. 72 abovomontioned. 9 B. 461.* • 

(14) Burma Courts Act w ^ ^ . 

(a) The general provisions of S. 5 of ^he Limitation Act arc applicable to an 

appeal, for which a special period is provided by the Burma Courts Act. 
L.B.R. (1872-1892), 3^8. 

(b) A second appeal under 8. 27 of the Burma Courts Act was not subjM (|o 

the limitation of time prescribed for appeal to a High Covfft unde# Act 
XV, 1877. 10 0.946. ^ 

(15) Qudh Rent Act:— 

/ The provision.-* of 8. 6 of the Limitation Act are inapplicable to suits the 
- Oudh Bant Act. 10.0.182. • • 
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L—*Applicmblllty of Act to cases uadcr special or local Iaws,^--(oonUmied), 

(16) Pui^Ab ^ouFtB Act 

* Tho provisioub of S. 7 aro not applicablo so as to oxtond tho period of thirty 
days prescribed in S. 40 (Q) of the Pun^b Courts Act in favor of a 
minor. GO P.R. 1897. 

(17) Act lY of 1873 (Punjab Municipality^ 

S. 19 Whi^ro an act is not done by a Municipal Committee in tho exercise 

^ of its staiufciir}' powers or in tho boliof that it had tho power to do such 
act, the special period provided in S. 10 would not apply but tho pro- 
visions of the general 1 iimitation Act would apply. 10 P.R. 1877 ; 
70 P.R. 1884. f 

(18) Act XXY4I1 of 1B60 (Madras, Boundary) : ~ 

(a) The provisions of S. 5 of Act IX of 1871 iield inapplicable to a suit under 

the above Ac t. 8 M. 92. 

(b) ^ The provisions of S. 14 of the Jjiinltation Act am applicable to a suit by 

way of appeal from a decision under S. 25 of tho above Act. 12 AI. 1. 

(19) Act 111 of 1871 (Madras District Municipalities) : - 

S. 1(18 A suit liy a contractor for price of timber supplied is governed by 

^ the general Ijimilation Act. and not by the special provision of limita- 
tion contained iji the above Act. 2 M. 124. 

(20) Act 11 of 1864 (Madras Revenue Recovery) 

• (a) S. 59 A suit by a mortgagee’s assignee for recovery of money due under 

th% moi-tgago bond on the security of property sold in revenue auction 
for arrears of revenue, is governed by the special provision as to limita- 
tion contained in S.59of the above Act, and not by the general Limita- 
tion Act. 10 M. 02. 

- (b) But SCO and compare^ 15 M. 219. 

(c) The above section is applicable not only to sales l^t are illegal by oontra- 

voning the provisions of the Act, bulTi'^so to sales afiectod by irregulari- 
ties. 17 M. 134. * * 

((£) A suit 4o set aside a revenue-sale hold under Madras Act II of 1864 
(Revenue Recovery) on the ground of fraud, is governed by S. 59 of 
that Act an& not by art. 95 of tho general Limitation Aot. in such a 
■ case the suit must be brought within 6 months of tho discovery of the 
fraud. 12 M. 168 (F.B.) ; 3 M.L.J. 255 {distmguiBhmg 9 M. 457) ; 
. ^ 17 M. 189 (1§:3)=*4 M.L.J. 80. • 

■<21) Aot YIll of 1865 (Madras ReiA Bhcovery) 

(a) The provisions of the Act are inapplicable to suits under the Bent 
Recovery Aot. 8 M.L.J. 255. « 

\ (6) An appeal under S. 69 of the above Act is not governed by the provisions 

. - * of tho general Limitation Act. An appellant, under the former Aot, 

will not be entitled to ^ exclusion of the time occupied in obtaining 
copie.s of the judgment appealed against. The ground of deoision in 
this case is that S. 69 of the above Act does not require a oopyief the 
judgment to l^ produced and that the Act is a complete code in itself. 
20 M. 476. But sdb 2 M.L.J. 217. 
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/. — ‘ AppUcabmty of Act to cases under special or local taws .’ — (continued). 

< 

(c) The provisio»7s of S. 14 of the Limitatiion Act have boon held applicable to 
suits under S. 7fl of the above Act. 12 M. 4C7. 

. (d) H. 51 A snil b^' a landlord to enforce acceptance of pattahn tendered by 

him or such other patbahs as the Court miRht consider proper and 
enforce execution of inuchilikkcks in accordance therewith, is not 
Rovonicd by the special provision as to limitation contained in the 
above f.oction but by the general Limitation Act. 13 M. 3G1. 

(22) Act Y of 1882 (Madras) 

The provision: of S. 5 of thi» Act (Tjimiiation) aro applicable to an appeal 
under S. 10 of the Act. 10 M. 210. 

(23) Act IV of 1884 (Madras District Municipalities) 

(a) S. 201. A suit by ii contractor’s assignee for the recovery of a sum of 
money deposited by the contractor is not governed by the special pro- 
vision -as to limitation contained in the above section of %hc Act but 
by the general Limitation Act. IG lil. 474. 

lb) A suit brought by ihc owner of land against a ^Tunicipality for recovery 
thereof by demolition of a slicd erqptcd thereon by the latter is governed 
by the limitation provided in S. 2G1 of the Municipal Ac^ (IV of 1884), 
the act complained of being one done under R. 92 of that Act. 1 
M.L.J. 301. 

(c) C/e 3 M.L.J. 223, which holds that a suit for recovery of Iannis not 
covered by S. 2G1 of the said Act, * 

(24) Act V of 1884 (Local Boards) i - 

The special period prescribed in S. 15G of the above Act is applicable only to a 
r-Liit for compensation or for damages, and not to a suit for a decla- 
raiion of title to land and injunction, to which the general Limitation 
Act. .1 Implies. 3 IJ.L.J. 12. 

« • 

(25) Regulation lY of 1816 : - 

Tii^- limital i.« i prescribed for suits in the scbodules of iliis wAct was applied to 
Huit^ instituted, under Madras Kcgulf^tion IV of 181G, in Village 
jrunsilTs’ Courts. 9 M, 118. 

2 . — ‘ Application. ’ 

moans civil, not criminal, application. 20 U. 543 (at p. 540). * 


7 . If a person^’ entitled^-' to institute a suit or make an applica- 

• ® ^ 

, , be, at the time from which the period of limi- 

Logal disability. . i i . 

tation IS to be reckoned^^\ a minor, or mssftie, or an 

idiot, he may institutre the suit or niirive the application within the same 

period after the disability has ceased, as would otherwise have been 

allowed from the time prescribed therefor i|i the third column of the 

second schedule hereto annexed^"\ 
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« 

When he is, at the time from which the period of limitation is to 
he reckoned, affected by two such' disabilities, or 
cawivedisabriftieroj) before his disability has ceased, he is affected 

by another disability, he may institute the suit or 
make the application within the same period, after both disabilities have 
ceased, as would otherwise have been allowed from the time so pres- 
cribed. , 

When his disability continues up to liis death, his legal represen- 
tative may institute the suit or make the application within the same 
period aftdl’ the death as would otherwise have been allowed from the 
time so prescrTbed. 

When such representative is at the date of the death affected by 
Disability *of re- disability, the rules eoiitained in the first 

prcBontativos. paragraphs of this section shall apply. 

Nothing in this section applies to suits to enforce rights of pre- 
emptiori^^^ or shall be deemed to extend, for more^an three years from 
th^ cessation of the disability or the death of the person affected^s*^^ 
thereby, the period within which stny suit must be instituted or appli- 
catioTi made. • 

fllust rations, 

(a) The right to sue for the hire of a boat accrues to A dur- 
ing his minority. IJ^e attains majority four years 
after such accruer, lie may institute his suit at any 
time within three years frdln* the date of his attain- 
ing majority. 

(/;} A. to whom a right to sue for a legacy has accrued during 
his minority, attains majority eleven years after such 
accruer. A has, under the ordinary law, only one 
year remaining within #vhich to sue. But under 
this section an extension of two years will be allow- 
ed him, making in all a period of three years from 
the date of his attaining majority within which he 
• may bring his suit. 

(«) A right to sue accr^s to Z during his minority. After 
the accruer, but while Z is still a minor, he becomes 
insane. j^Time runs against Z from the date when 
his insanity l&nd minority cease. 
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(fi) A right to sue accrues to X during hia minority. X dies 

• before attaining majority, and is succeeded by Y, 

his minor son. Time runs against Y from the date 
of his attaining majority. 

(e) A right to sue for an hereditar}^ offi(!e accrues to A, who 

at the time is insane. Six years after the accruer 

• A recovers his reason. A has si.x j'ears, under the 
ordinaiy law, from the date when his insanity ceased 
within which to institute a suit. , No extension of 
time will be given him under this section. 

{f) A right to sue as landlord to recover possession from a 
tenant accrues to A, who is an idiot. A dies three 
}’eai's afrer the accruer, his idiocj^ continuing up to 
the date of his death. A’s representative in interest 
has, under the ordinary law, tune year.s from the 
date of A’s death witl^in which to bring a suit. This 
section does not*tjxtend that time, except where the 
representative is himself under disability when the 
representation devolves upon him. 

m 

(Old Acta) 

[ir 11 i-erson entitled to sue be, at the time the right to sue ac:crucd, 

minor, or insane, or an idiot, he nuiy institute the sui^ 
•7' ^1 within the ijiinie period after tlie disability has ceased, or 

lity! fisan he is at the time uf the accrual afTocted by two dis- 

abilities) after both disabilities have ceased, as would other- 
wise have been allowed froin the time prescribed therefor in the third coluitiii 
of the second schedule hereto fiiiuexed. 

When this disabilit}’ cortinnes np to hiy death, his representative in 
interest may iiiKlitnto the suit within the .^ame ]>eTiod after the death would 
otlierwise have beim allowed irmn tlie times prescribed therefor in the third 
column of the same schedule. « ^ - 

Nothing in this section shall be deemed to extend, for more than three 
years from the cessation of the disability or the death of the person %:^cted 
thereby,^ the period within which tfie suit must be brought. 

lUuBfraiion^, " 

(a) The right to sue for th^hire of a boat accrues to A during his 
rairiority. He comes of age four 3'ears after the accrual of the 
right. Be may institute hisgsuit at any time within tiiree 
years from tlie date of his coming of age. 
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* Old Acts. — (Oontinued). 

(&) A, to whuiu u right to sue for a legacy has accrued during his 
minority, attains full age eleven years after such right accrued. 
A lias, under the ordinary law, only one year remaining within 
whicli to sue. But under this section an extension of tWo 
years will he allowed him, making in all a period of three years 
from the date of his majority, within which he may bring his 
suit. , 

(o) A riglit to sue for an hereditary ollice ticcrues to A, who at the 
time is insane. Six yesii’S after the accrual of the right, A 
recovers his rea.son. A lias six years, under the ordinary law, 
• from tlie date when hi.s insanity ceased, within which to insti* 
tute liis suit. No exteuKiuu of time will be given him under 
this section. 

(d) • A right to sue as landlord to recover possession from a tenant 
accrues to A, wlio is an idiot. A die.s three years after the 
accrual of the right, his idiocy continuing uj) to the date of his 
death. A's representative in interest has, under the ordinary 
9 law, nine years from ^he date of A's death within which to 
bring a suit. This .section does not extend that time. 


Jft at tlie tww wlwn tJte right to bring an action Jirbl accruea, the ]^aon 
9 to whom the right m'^rues ia under a legal diaability, the 


S. 11 qf Act XIV 
qf 18d9, Oomputa- 
o/ period of 
^fmitation in cotie 
of legdLdiaability. 


action may be brought by such jjoraon or hia repreaentative 
mthin Oi^e same tune after the diaabUity ahall have ceased 
as would olhervcisQ have bam allowed from the time when the 
(lauae of action accrued, ^unless such time shall exceed the 
period of three years, hi which case the suit shall he com- 


menced within three years from the tune when the disatgliiy ceased; hut at the time 
when the cause of action accrues to any psreoa, he is not under a legal disability, no 


time sliall be allowed oft account of any subsequent disability of such person or of 
the legal disability of any person claiming through him.'] 


(Notes) 


General. 

(1) Minority I—, • 

——is u privilege personal to the minor, of which no one can take advantage 
except the minor himself. 3 A. 408 (4l2j. 


(3) RlghU of assignee of minor’s interests:^ 

(a) The section extends only to a minor and hia representatives after his 
' death ; but not to the assignee of a minor. 26 B. 730»4 Boza.L.B. 618. 

^(b) Where an assignee of all the S|htB and interests of a minor is sui juris, 
ho cannot claim the exemption accorded to' the minor under ,, this 
section. 9C. ^(FA)»i2 C.L.B. 269 (FA,); 8 A.W.N. %83 
^ . 15 B.L.B. 367-24 WB. 181. 
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lot XV of 1877 (INUIAM LIMITATION ACl). , 
General. — (continued ) . 


(3) Defence of limitation 

A minor judgmont-dcbtor may, on attaining umjority, rai^c the objection that 
an application for execution put in against him during his minority 
had been fiarred by limitation. G (^.W-N. 348. 


(4) ReguiBiteB for exemption 

For a plaintif! to claim exemption it is enough if he is alloctod by disability at 
the date, when the new period of limitation prescribed by S. 19 began 
to run, though time might have begun to run against him or his pre- 
decessor in title previous to an acknowledgment of liability by the 
debtor. 13 M. 135. 


/.—‘a person.* 


Scope of Bection : — 

(a) The section applies to cases in which there is either one claimant entitled, 
as of right, to take proceedings and he is afTccted by a disability or in 
which all the claimants are alfceted by some disabilityk pr other. It 
does not apply to cases in which one of the joint claimants is a minor 
and there arc adults who may protect his interests, (e.p.) by taking tbo 
permission under section ilBl, C. V. Code. 13 M. (at p. 240) ; IG M. 
436=^3 M.L.J. 21G (4 A. 512) ; 17^1. 189; 25 ^1. 431 (F.B.)^12 M.L.J. 


166 ; 18 M. 38. • • 

(b) As to the combined operation of Ss. 7 and 8, See and 25 . 2G 

and 6 G.W.N. 348. 

(e) But the other High CouriiS hold the opposite view. They hold that^ if one 
of several claimants is a minor, such minor’s cUBm will be saved from 
har by limitation by this section and that it is not law that the section 
applies only to the case of a sole minor decree-holder ailocted by dls~ 
ability or to a ease where there are several joint decree-holders and all 
of them are minors. 14 C, 50 (53) ; 28 C. 4G5 = 5 O.W.N. 7C7 ; 20 B. 
38.3; 6 Bom.L.B. 647 ; 22 A. 199 A.W.N. (1900), p. 8 ; A.W. 

K. (1904), 163^1 A.L.J. 407. Sec also 3 O.C. 316 (B) on the same point. 


(d> Minor, rights of, t» locate whole decree 


il there are two deoree-hclders, one of whom is a i^inor, and if the major 
decree-holder’s right to execute the decree is barred, the minor may, 
on attaining majority, apply for execution of the whole decree. 14 C. 
50 ; A.W.N. (1904), 163*1 A.L.J. 407. 


(e) Application by minor after attaining rnsjority 

A minor decree-holder incy apply for execution within 3 years after attaining 
majority, though after lapsp of more than 3 years from the last 
application by his guardian. Ho may apply for execution, not only 
/ on behalf of himself, but also on behalf of other minor decree-holders, 
7 B. 179 ; 20 B. 383 ; ^ C. 137. 


(/) O.P. Coda, B. 366— Bight to apply:— 

One of the legal representatives of a^eceased appellant may, if he is a minor 
and if the other adult representatives have not applied to bo ]daced on 
the record in the place of the deceased, apply to be placed on the record 
through his guardian, even after exmry of GO days from the death of 
the deceased. 10 B, 220. * 
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4 

2,--^ Entitled to Institute a suit Itc.* 

* Entitled’:— 

^ (a) The word inoanH * entitled * in hiK own right. An adult judgment- 

creditor, who can protect the interest of a minor co-judgment -oreditor 
by taking proceedings under B. 231, G.{\0, cannot be said to bo a 
person “entitled” to make an application for execution on behalf of 
himself the minor. 25 M. 431 = 12 M.L.J. 166 (F.B#). Bee also 
26 M. 26 noted under S. 8 infra. 

{b) But see and coiupnre 28 C. 46.5 and other cases noted under Note ± {ct&d 
^ ■ - sifpra. 

^ 3.—* To institute a suit or make an application,^ 

(1) Applicability of sectibn to proceedings other than suits and applications:— 

(а) section is inapplicable to ai3poa1s ; it applies only to suits and applica- 
tions. IG A.W.N. 128; 12 A. 461 (P.B.)* 

(б) nor to an application under art. 177 to admit an appeal to the Privy Coun- 

cil. 18 M. 484 ; Cenupare 15 M. ICO. 

(e) ^ut 15 A. 14 (17) bolds that S. 7 is applicable to such an application, 
because a period of limitation is provided therefor by the second 
schedule to the Act (art. 177). 

(2) Application by minor representatives of deceased appellant 

(a) application on behalf of the minor sons of a dccousod appellant, praying 
that their names may bo entered on the record in place of the deceased 
would be in time though presented more than 60 days after the 
appellant’s death. 103 P.R. 1881. 

(ft) Also adimilar application by the guardian of a minor, though beyond 60 
days from death of the docoasod appclliiut. 91 P.B. 1865 (F.B.). 

(c) But see 17 A.W.N. 42, which decides that the section does not apply to such 
an application by a guardian of minor appellants to bring on to the 
record the representatives of a deceased respondent. 

(3) Proceedings in execution * 

(a) The section is applicable not only to application^ tor execution, but also 
to applications in the course of oxocatJbEbproceedings, for which limi- 
tation is provided in the second schedule— (e.j^.) an application under 
art. 165 objecting to a dispossession in execution. 21 M. 494 b 8 M.L« 
J. 75. 

• 

(ft) An interim application by the guardian of a minor decree-holder will not 

, * ' prejudice the minor's right to execute a decree within three years of 

his attaining majority. 4 M. 119. 

(e) It applicable to an application undec S. 311, G.P. Gode, to set aside u 
sale; a minor may, a^r attaining majority, apply to set aside a sale 
even if it is confirmed. 9 A. 411 b7- A.W.N. 58. 

(d) First application by an unauthorised Berson :— 

Where the first application, under 8. 311, G.P. Gode, is rejected on the ground 
* of want of authority in the person applying f6r the minor, a second 
application by the authorized guardian, beyond the period of limitation, 
will be in time, even tnmigh made after confirmation of sale. 9 a! 
411-7 A.W.N. 68. 

(4) Applications In pending si||Ab 

* The section applies to applications In pending suits. 8 C.W.N. 24. 

Y 74 
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lot X¥ of 1877 (INDIAN LIMITATION ACT). 

M# the time from which the period oiiimitmtion 
ieto be reckoaed Ac/ 

(1) Initial disability:-- 

This section applies only to cases of initial, not subsequent, disability. 6 Bom. 
L.B.639. • 

(2) Oaosa of aotkm during anooator’i life 

t (a) A minor would be entitled to the benefit of this section, only if the cause of 

action arose during his minority. If the cause of action arose during 
the life-time of the ancestor from whom ho derives bis title, he cannot 
have the benefit of the section. 12 W.B. l^-S B.L.B. Ap. 80; L.B.B. 
(18934900). 530. 

(b) If the cause of action accrued during the fathejUflife and if the sons claim 
from the father, the fact that, at the date of the accru*! of the cause 
of action, the plaintiffs were minors cannot give them any benefit under 
this section. Time would have run against them during their minority. 

6 W.R. 169 : 2 M.H.G. 340. 

(3) DliablUty after accrual of cause of action 

If the disability arises after the accrual of the cause of action, the person under 
such disability will not be entitled to the benefit of the section : (f .p.) 
a legatee under a disability will not be entitled to the benefit of the 
section if the cause of action had accrued during the life of the testator. 
20 W.B. 2. 

(4) Right accrued before birth 

A minor cannot, on ooming of age, avail himself of the benefit of this section in 
roq>eot of a right of suit which accrued before his birth. 23 W.B. 
286-15 B.i:i.B. 9 (Note). 

(6) Xlnor reversioners 

(a) A reversioner, who is a minor at the date of the alienation or* who is born 

subsequently during the Mfe of the widow, is entitled to the benefit of 
the section. 209. 

(b) The cause of aofion for a minor reversioner to sue for poaaesaum by dis- 

placing an adoption made by a Hindu widow arises, not on the date 
of the adoption, but on the death of the widow. He Is not, thereforoi 
bound to bring hia suit for possessicli within three years of his 
attaining majority, and 8. 7 has no application to such caacU 

7 W.B. 857. 

(6) Operation of section— BueonfloB-application:— • ‘ 

The section would operate to suspend limitation, if, at any of the several points 
of time at which the period of three years is to be reckoned, under 
, art. 179, for an applioatjon for execution, the person entitled to.aj^ly 
is under a disability. 20 C. 714 (c^aproving 9 0. Ifil) ; 23 0. 874. 

{7}^ Time beginning to run 

• Where n, decree-holder died some timp after the date of decree, without having 
\ applied for the execution of the decree, his minor son cannot ajply for 

execution after attaining majority, claiming exemption from limitation 
under this section, as the section ismot applicable to such a case. 6 
A.W.N. 49. • . 
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4>—‘At the Ume fna which the period ot llmitatloa 

la to be reekomed 4tc,'—{eoHHMUd). 

f 

(8) M From whleh the period of llmltatloB ie to be reokoned ’* 

These words mean < the period fixed by law/ anS not the period fixed by any 
Court by its order in any suit. 31 P.R. 1884. 

(9) Whether the benefit of the leotioa to the penon effected by dlieblllty 

tejkbeolute:— * 

(a) The benefit of this section is not limited to the period when the disability 

has oeasjpd, but applies also to the period during which the disability 
contiuudlh So, during the period of the disability, the person affected 
• by the disability may take proceedings by his guardian or next friend. 
1 C. W.R. 285=8 l.A. t (P.C.); 9 C.P.L.R. 184 ; 9 C.P.L.R, 

9 ; 7 B. 179. 

(b) The right of suit which accrues to a minor during his minority is not taken 

away by the fact that his guardian might have instituted the suit on 
his behalf during his minority * Ho may, in such oases, sue after he 
attains majority. 6 Bom. L.R. 765 -8 C.W.N. 809 (P.O.) ; 7 0. 187 
8 G.L.R. 306. 

, a 

(c) Suit by guardian during ward's minority 

A— —is the suit of the minor and is governed by the law Of limitation 
applicable io the minor. 17 W.R. 419 ; 6 W.R. 19 ; 7 W.R# 161 1 
* 420 ; 4 B.H.O.A.C. 199. 


(cx) General principle 

The— —is that time does not run against a minor, and the loot that 
a guardian has been appointed for him does not alter the question. 

* 16 B, 536 (folUjwmg 7 B. 179 add 9 G. 181). 

• 

(C 2 ) Bolt by minor through next friend beyond theipyeseribed period 

Though a minor may bring a suit within three years from the date of 
majofity, still there in nothing in law to prevent a minor suing through 
his next friend, before his attaining majority, and such suit Would bo 
maintainable oven though brought at a time when, if brought hy a 
major, it would be barred by limitation. 112 P.R. 1881, . 


Id) 



BxeontUpi applloatien by guardian :— • * 

' (1) The disability of a minor does not cease IxMsanse he, through bis gnardian, 
makes applications for the execution of the decree obtained during 
his minority, and it continues so long as the minority lasts^ 9 0. ISSas 
‘ I 11 C.L.B. 34. 

(2) This section applies not only when a minor makes an application himself 

after he has attained xdjority, but also when an appUcatioh is made 
• on his behalf during his minority. 84.W.N. 24. 

(3) An interim application by tho guardian of a minor will not prejudice w 

mhior's right to eapcula a decree within three years from the date of 
Gie majority. ' ‘ 4 M. 119. 
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lot XV of 1877 (INUIAN LIMITATION ACt). ‘ 

4.— ‘At the time from which the period of IlmlUttoa 
Is to he reckoned &c.— {continued). 

I - 

(i) Tho mere fact that some applications for execution were made on behalf 
of certain ^minors during their minority will not render applications 
made by the minors after their attaining majority barred by limitation. 
2a A. 199 (P.B.) (following 20 C. 714, 23 C. 374). 

(t5) This section applies oven in cases of a minor on whoso behalf an applica- 
tion is put in by his guardian during his minority. 3 A.W.N. 63. 

(G) Where, of two joint decree-holders, one died leaving minor representatives 
and tho other alone applied for execution, the date of such application 
will be counted as the starting x)oint even as regards tho execution- 
application put in, later on, by the minor’s guardiaVl* on behalf of the 
minor. 3 A.W.N. G3. 

Civil Procedure Code, S. 230:— 

This section does not exempt a minor decree-holder from the enactment in 
in S. 230, C.P. Code, 1882, limiting tho period during which execution 
shall be granted, t.r., 12 years from the date of decree. 128 P.B. 1894. 

Se-^{a) * Within the same period dtc,' • 

(6) -* Nothing shall be deemed to extend for 

f 

more than three years dce ’ 

(A^.71.)— 'I’he section ought to be read with the proviso in &ic last para. 

(1) Time for minor shorter or longer ' 

(a) The time for a minor to bring a suit is not shorter than that allowed for adults ; 

• on the other hand^ a person who wa.s a minor at the date, of tin'. 

accrual of tho cause of action has, in addition, three years from the date 

of liis attainipg^ majority. 10 W.R. 44 ; W.R. (1864), 302. 

• ■ 

(fr) This section is an additional or supplementary provision giving minors liberty 
to i.iko a fresh start from the date of attaining majority. If the 
ordinary period fixed by law ItAid run oi^t during minority, the minor 
may. on attaining majority, take prr)ccedingR within the same time 
after attaining majority, provided that such time shall in no case exceed 
throe years from the date of majority. If the tohoU of tho ordinary 
toriod has not run out during minority, the minor may, on attaining 
majority, take proceedings during the unexpired portion of such period, 
if such period is longer than three years, without invoking the aid of 
- this section. 3 W.R. •21 (22) ; 4 M.H.C. 64; 7 W.R. 3; 6 W.R. 20; 
5 W.R. 204 ; 6 W.R. 219 ; 13 W.R. 63 ; 7 W.R. 4 ; 2 \(^R. 305. 

(e) If I however, the unexpired portion of the ordinary period is less than three 
years, the minor will have fM three years from ihe date of his i^ajority. 
3 W.R. 21 (22). 

(Ar.B.)^Xhe decisions noted under Igotef a, b and c supra were all under 
S. 11 of Act XIV of 18§9 corresponding tq the present S, 7., 
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Act XY of 1877 (IMOIAN LIMITATION ACT). 

S,—‘ Within the emme period tte.'—(eo»tintiedf. 

^ (d) Buti now, tho section ought to be read with each article of the second schedule. 

The time within which a minor, who has attained his majority, can 
sue, depends upon the period prescribed bj( tho schedule for the parti- 
cular suit. If it is more than three years, the suit may be brought 
within three years. If it is loss than d years, the suit must be brought 
within that period and cannot be extended to more than such period : 
^ («’.( 7 .) in the case of a suit under article 12, thcj^uit must bo brought 
within one year. 17 M. 316 (323) -74 M.L.J. 152. 

(2) Maximum period : — 

(а) Tho effect of tho section taketi with tho proviso is that a person under die- 

aability may sue, after the cessation of the disability, within the same 
period as he would otherwise be allowed under the schedule ; but in 
no case can the period be extended to anything beyond three years 
from the cessation of the disability. 24 M. 3B7 5 C. W.N. 515 b- 3 Bom. 
L.R. 303 (P.C ) ; 11 W.R. 532. 

(5) For instance of a suit held barred because brought more than three years 
from the cessation of disability, see 10 M. 272. 

(e) For instance of an application held barred because brought more than a 
month from tho date of majority, see 11 B. 473. 

(3) Suit to set aside alienation by Snardian « 

* (a) A suit |o set aside an .ilicnation made by a woman as the guardian of her 

minor son can be bfought by such sou within three years of his attain- 
. ing majority. 4 G. 523=^3 O.L.ll. 391. 

(б) A .suit by a Hindu, to recover poRBe.s8ion of property sold during his minority 

by his father, is within time if brought within three years after 
attaining majority. 8 G. 517 » 10 G.Ij.R. 489. 

« 

(4) Suit in €dectment~-ildYepse ponession commenolyg^ during plaintiff *i minority : 

An ejectment suit brought by a person more than three years after his attain- 
ing majority cannot be sustained as against a defendant whose adverse 
possession had continued for more than 12 years during the minority 
.of the plaintiff. 27 B. 515 5 Bom. L.R. 274. 

e 

(5) Case of a Hindu lunatic :— 

A lunatic cannot take advantage of this section and file a suit for the restora- 
tion of property (alienated by other members) to the joint family, 
a lunatic being disentitled to inheritance or partition under Hindu 
Law. 8 G. 919. ^ 

6.— Mffer tAe diBabUity baa ceased.^ 

Cessation of disability ^ 

* As to when minority ceases, see S. 3 of the Indian Majority Act (IX of 1675) 

as amended by S. 52 of the Guardians and Wards Act (IX of 1^), 
printed at pp. )25 & 120 respectively of the *' Lawj^er*s Gompattiop 
gnd the oases noted thereunder, 
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r.-^As woaM atbirwlu aaasxtd. • 

Tho rules contained in Act XIV of 1859 as to disability were of general appli- 
cation and were not confined to tho period of limitation provided by 
that Act.e 14 W.B. 840. 

There is a difieronco of opinion (in consoquenoe of the words, "prescribed 
therefor in the third column of the second schedule hereto annexed ** 
in the present section, as well as in section 7 of Act IX of 1871) as 
to whether the section is applicable to proceedings under Special or 
. Local Laws under which periods of limitation have been prescribed. 

(1) Boope of Motion 

This section applies, strictly speaking, only to cases dealt ^with by this Act 
itself. . IG B. 536. 


(9) Suita under tho Re^tration Act:— 

\ The provisions oftlhis section do not apply to suits instituted under section 

' ^ 77 -of the Indian Registration Act, which is a special enactment 

complete in itself. 16 M. 99. 

(3) Bait undar Bengal Act YllI of 1B68 :» 

The section is not applicable to suits for arrears of rent under Bengal Act VIII 
of 1869, because no period is prescribed under the Limitation Act for 
svfjh suits.. 17 G. 263. 

(4) Suit under AotXXY of 1837:- « * 

The section is inapplicable to a——, B. 9, there being no exception in Act 
XXV of 1857 in favor of infants. 18 B.L.R. 445. 

(5) Suit under Act IX of IBM :— 

The section is not applicable to a — , S. 90, there being no saving clause in 

* favor of minors in that Act. 13 B.L.R. 299. 

» 

(77. B.)— The cases pofed in Notes Nos. 3 d; 4 tupra were under the old Act. 
The}' are printed hero because the wording of the section in the 
present Act is the samo as that of the corresponding section in Act 
IX of 1871. 

( 6 ) Scope of section— Punjab Courts Act, B. 40 

A minor is not, by reason of S. 7, entitled to have extended the period of tbiriy 
days prescribed S. 40 (2) of the Punjab Courts AoU 169 P.R. 1897. 
« 

(7) C.P. Tenaney Act ^ 

This seotion applies to suits un§or the G.P. Tenancy Act. (Vide B. 81 of the 
Act). 9 C.P.L.R, 1. 


K S*--* To enforce rigMiM of pre-emption.* ^ 

Old Lari^Formerly (i.s. before Act XV of 1677)i S. 7 was applicable to suits 
lor pre-emption. 7 W.R. 279^ 1 A. 907, The yment seotiQii^ has 
abrogated these deojaions, 
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Aot XY of i877 (UI014M UMi'mioN act). 

9,—* SaecesBhn dhabUHlea,' 

Wliera a person, whose tight to sue is limited (say) to IS years, labours under 
a disability such as is speoilied in Aot IX of 1871, B. 7, and the dis* 
ability continues up to his death which oogurs within those IS years, 
leaving some (say) 8 years to run, his representative in interest has 
only the remainder of the period of limitation (i. e., 8 years in the case 
supposed) within which to bring his suit. The fact of the represen- 
tative being himself a minor does not give him gny more time, as he 
'*nan sue through his guardian or next friend. S4 WtB. 7. 

(^f.B.^The above decision was under Act IX of 1871 ; the law has pow 
changed— oids Illustration d to S. 7. 

8 . Whrfi one of several joint creditors^^^ or claimanta^^^ is under 

Disability of one disability, arid when a discharge can be 

Joint-creditor. given without the concurrence of such person/^^ time 

will run against them all : hut, where no such dis- 
charge can be given, time will not run as against any of them until one 
of them becomes capable of giving such discharge without the concui*- 
rence of th^others. 

Illustrations. 

,% ' 

(a) A incurs a debt to a firm of which B, C and D are part- 
ners. B is insane, and C is a minor. D can give a 
discharge of the debt without the concurrence of B 
and C. Time runs against B, 0 and D. 

(5) A incurs a debt to a firm of which E, F and G are part- 
ners, E and F are insane* fnd 6 is a minor. I'itne 
will not run against any of them until either E or F 
becomes sane, or G attains majority. 

(Old Aeta) 

• 

*8. 8 of Act IX [ ; but, where no such discharge can 

of 1871. , be given, time will not run as against any of them until 

they all are frea from disability. 

Aei KIV qf 1859. No jprooision corresponding to seelion 8 of the present Aei,‘] 

(VotM) 

/•— * JoiaiCroditon.' 

i(a) If one of several joint credit^ is afEeoted by a legal disability and if there 
are others, who could have given a valid discharge without the ooiii||iir- 
renee of the othsfs, time will run against all. 25 M. 481 (488), (F Jl.) ; 
4 A. 618. • 



580 


Act XV of 187f (inoiaN umitatIon act). 


ts.« 




Xm—*Joioi Crediior3»^—{conUnued). 
b) Joint Jud^ont-eraditors 

Joint Jttdgment-oreditors arc not joint croditoru within the meaning of Ibo 
section. Jphe dasses of persons contemplated by the section are joint- 
creditors or joint-claimants, one of whom is under some disability, 
while there are others who can give a valid discharge. 13 M. 33G 
(339) ; 25 M. 481 (441)»12 M.L.J. 163 ; 20 B. 383 ; 22 A. 199 (F.B.) 
at p. 901 ; 14 G. 50. 


(a) 


2.—* Joint Ciaimnnts,* 

When one of two sons of a usufructuary mortgagor sued to sot aside a sale 
of the mortgaged premises in execution of a simple money-decree, 
having beien a minor when the sale was held, and thavother son having 
allowed the suit to be barred by time, /»c2d that the suit was barred by 
limitation on the ground that he was not entitled to the benefit of S. 8,. 
the latter part of the section applying only to a case of all the joint 
claimants being under a legal disability, which was not the present 
IG M. 436=:3 M.L.J. 216. 


mants ^d 
17 M.|te 


(5) Fraud— Revenue-sale 

Where there are more claimants than one entitled to set aside a rovonue-salo 
on the ground of fraud, the fact of one of them being 9 minor canfiot 
save a suit from limitation, if the adult claimant or claimants 
knowledge of the fraud more than six months before suit. 

(12 M. 168 (F.B.) and 16 M. 43G). 

(c) Co-owners:— 

Where there are adult co-owiicrs competent to give a valid discharge for rent 
even on behalf of minors, time will run against all including minors. 
60 P.B. 1893. 

* (d) Members of Joint Hindu family 

The section cannot avjiit to extend the period in favor of a minor member of a 
joint Hindu family, if there is an adult member capable of taking 
proceedings and giving a valid discharge. 2 A.W.N, 114 { 58 P.B. 
1882 ; 4 A. 512. 

(e) Partners 

The section cannot avail to extend period in favor of a minor partner* if there 
is a major partner capable of taking proceedings and giving a valid 
discharge. 4 A.W.N. 58. , - 

3*-~-*When a discharge^ can be given dtcn* 

Applleablllty of section:— ^ 

(a) The section applies only to those eases where the act of the adjaft joint 
owner or decree-holder H per se a valid discharge. The fact that one 
h of several joint decree-holders can, by adopting the procedure laid down 

in S. 231 of the Code of C^l Procedure, give a discharge as regiardg 
the whole decree, would not afiect the question ; for, in smdi S oase, it 
is net the aot of the party, but tlmt of the Court, that is to 

operate as a viJid discharge.^ l9%. 286 (240); 20 B. 88&r^ .A« 
190 
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J.— ' fVAen a dlacta^ -{contini^dy 

(6) “ The HCGfcioi] docs to incliidp execution-creditors. The persons 

contemplated by it Mie joiiit*oreditor6 or joiutr-claimants, one of whom 
is under some disability, while there are others who can give a valid 
discharge.*' 13 M. 236 (239) ; 22 A. 199 (f .B.>. at p. 201. 

(c) See, further, cases noted under the heading, Scope of section, Notes (a) to 
(d), at p. 572, mpra. 

{d) When one of two decree-holders was a major and ^uld have given a valid 
'discharge without the concurrence- of the other, who is a minor, the 
application of the latter will be barred, if the major decree-holder 
had allowed it to be barred. 4 A.W.N. 56. 

(e) But see 3 A.W.N. 6.3, which holds that, when one of two decree-holders is 
% minor, the latter may apply for execution within three years of his 
attaining majority, and any application by his guardian on his behalf 
will also be in time, although mofe than three years might have 
elapsed from the date of the decree. 


4.—* Where no such discharge can be given^ time wiii not run^ 

(a) Applicability of Section 

The last part of the sectiou applies only to casoh of all the joint daoree- 
holders or claimants being under a legal disability, and not to a case 
where one of the decree-holders is a major and the other a minor. 
14 C, 50. 

Where, in the case of (e. g. the heirs of a deceased Mahomed^), on adult 

oo-heir cannot give a valid discharge without the concarrenoe of the 
rest, the disability of any one of siicli co-beirs will save the suit from 
limitation. 25 M. 26. 


{cj bcf-obllifecS'-Tenanti-in-eoinmoii • 

In ihe case of co-obligees, the presumption, jn the ab*'.enoe of anything to the 
contrary, is that they are tenants-in-coinpion entitled to the debt in 
equal shares. Where one of them is a minor, limitation vrill affect 
only the majors as regards their shares, the minor not being affected 
by the section . 25 A. 155. 


(d) BmmmI 0f cause of action during minority 

Suit brought by a .person, within throe years of hU attaining majority, on a bond 
, obtained by his guardian in his nan^ alone dpring his minority, if in 
'time, although he had p brother, who was cl^blo of giving a valid 'das<u 
charge and who could have sued upon it witHm proper time. 10 B. 241« > 


run- 



9. When once time has begun t;o no aubn 

8e(|U6nt disability^^) or inability to sue stops it ; 

Provided that, lettei^^ administration to the estate of a 

V have been granUbd to bift^debtor, the running of the time gees- 
IforB suit tp reoo^^J&e' debt shall be suspended while tb^ed- 
fiiifrjgfcion ooutinuesi’'^:^^-^^. 


V 
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^82 Act XV of 1877 (inuian limitaiiom act). > [8.8 

(Old d.et«) 

8. 9, Act IX of 1871. [Same as the present seriioiu 

y 

8, Ilf Aet XIV of 1859. The latter pari of S('(iion 11 Cvide the. whole section re- 
produced under 8. 7 sujmi), commencing from the word 
** but,** pariiallg corresponded to the present section 9.] 

(Votes) 

Scope of section. 

Boppe of leetion;— 

The section is not applicable to applications, but only to suits. 109 P.B. 1889. 
OlilJect of section 

The is tlhit where legal disability has ceased and an f-J)portuiuty to sue 

has accrued, no snbsctjucnt disability of such person or of any person 
claiming through liim should be allowed to operate to extend the period. 
10 W.B. 285. 


When once Ume has begun to run. * 

Cause of ikotion arising during ancestor's life 

(«) A cause of action arising during father's life-time cannot be suspended 
owing to minor son's disability at death of the father. P.R. 1882. 

(b) If the cause of action accrued during the father's life, the sou, suing as 

his representative, cannot avail himself of the plea of minority. 
2M.fr.C. S40. '' 

(c) Whore plaintiff claims his right from an ancestor and cause of action had 

arisen during the life of the ancestor, who had not been affected by 
any disability, plaiutifT Ciinnot seek the benefit of B. 7. L.B.B. 
. (1893 00), 530. 


2.— VSirhsegiiejif disability.’ 

(1) Bubsequent disability":-^ 

(a) This section applies to cases of 8ub.sequetit disability ; thus when the dis- 
ability to sue or apply for execution arises after time has once begun 
to run, the bar by limitation canpotTbo saved by such disability^ 
6 Bom. L.R. 639 (distinguishing 20 C. 714). ^ 

{h) When once limitation has begun to run, it eannot be suspended by any 
disability subse^heutly arising. 6 A.W.N. 49. • * 

(c) Where a cause oi action for a suit in ejectment accrued 5 years before the 
death of the plaintiff’s father, /teld the son's suit, brought 
«. twelve years from the^ate of dispossession, was barred by 
* notwithstanding his minority at the death of the fathi 
R. 1 3 B.L.R. Ap. 80. 

(9) Oftose of actiott accrued before minoi^ birth:-* ^ e 

A niinfHr, on coming to age, cannot avail^mself of the benefits of S. 7 of the 
Act, in respect of a right of suit .u^eh accrued before his birth or 
adoption. 23 W.R. 2S5i-15 S'l.R. b (Note). 


more tium 
limitaAn,, 
ar. 12W. 
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S. 10] • Act XV of 1877 (iNPIAN LIMITATION ACT). 

« 

General. 

7 

(1) Suits whose cause of action accrued under repealed enactments 

(а) In a suit, the time provided wherefor by Act XTV of 1859 had not run out 

when Act IX of 1871 came into force, it wy held that the provisions 
of the hitter Act were applicable although limitation had begun to run 
under the previouK Act. 1 Ti. 306 (Koto). 

(б) In the case of n pro-note payable on demand executed when Act XIV of 

1850 was ill force but not barred under that Acd and sued on after Act 
^^X of 1871 came into force, it was held that the provisions of the latter 
Act applied, although limitation had begun to run when the old Act 
was in fierce. 1. M. ^^01. 

(c) Sui^ni) a bond payable on demand granted to plaintiffs' father, when 
Act XIV of 1850 was in force. The plaintiffs alleged that the money 
advanced was ibcirs and that their father was their henuTnidar, 
riaiiitiffs chiiiricd exemption from limitation on the ground of mino- 
rity. Ifeldt in the absoiice of proof that the defendant Jtnew of the 
bmatne£ character of the transaction, that time having begun to run 
during the father's life, the sons could not claim exemption and that 
the suit Avas barred. 5 W.lt. 109. 

(2) Defendiftit's absence from British India : - 

even after the arising of the cause of aotion wrill suspend the period of 

limitation and will bo excluded from computation. 4 A. 530»2 A.W. 

f ' N. J.27 ; 8 Ji. ,501 (dumitmg from 0 h. J03). 

10. I^otwitlistaruliiig niiytbing iierciii before contained, no suit 

against a person in whom property has become 
Suits against ex- , 

press trustees and vested in trust tor any speeme purpo8et*>, or agamat 

theirropto«entativos. represimtatives or assigna^^'^ (not being 

asaigns for valuable consideration) for the pui^ose of following in his 

or their hands such property^') shall bo barred by any length of time, 

(Old Acta) 

[Kiot withstanding anything heveinbeforo contained, no suit against a person 
ill whom projierty has become vestofl in trust for 
8. 10 of Act.lX of specific purpose, or against his representatives, for the 

1871. purpose of following in his or their hands such property, 

shall be barred by any length of time. 

« ExrLAN'ATJoN. — A jmrchiwier in good faith for value from a trustee is not his 
. T^i'eseutative within Ihe meaning of this Hectioii. * 

No unit dgaimt a trii^ee in his l^eiinte, and no suits against his representa- 
• lives for the of following in their hands the specific 

8. 2 qf Act XIV qf properiy^ which is ths subject of ihe trust, shall he harvfUji by 

1669, any ; but no mil to make good the loss oceth 

stoned by a Irreach of trust oiii.of^the general estate of a deceased trustee shsM he 
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kot ZV of 1S77 (INDIAN LIMITATION ACT). o [8. 16 

(Old Acto) — (Ooniinued). 

maintained in any of the said CourU mUesa Uts same ia inatiluied within the prq^r 
period cf limitation aecordiny to the laid preceding section, to be computed from Ote 
decease of swh trualee : provided that nothing herein contained shall prevent a co~ 
trmiee from enforcing againai the eaiafe of a deceaeed trnatee, any claim for contri- 
bution, if he shall institute a suit for tlsai pur^me tnthin six years of ter such right 
of contrihntwn shall hare cbriaen.'] 

{ 

(Notes) 

General. 

Scope of Section 

The section applies only to a suit for the recovery of trus^ property for ihe 
parposes of the trust, and not to a suit to vindicate personal claims 
{e.g.) management of trust property, there being no question as to the 
* application of the trust fund for the purposes of the trust. 13 C.L.R. 

Sfe-fi A. 1 - 10 I.A. *K) (P.C.). 

(N.H.) — This decision virtually overrulos 1:2 C.L.K. 370. 

The fact of a pUiutifl being interested in endowed property will not, by itself, 
entitle him to the benefit of the section. R P.R. 1899. 

* Suits tailing within the section/ 

HiaapproppUtlon by trustee:— ^ 

(a) A suit by a successor in the office of a trustee of aSiemple against a pre- 

decessor in office to recover^ trust-money misappropriaM by the latter. 
11 M. 274. 

(b) A suit by plaintiff for recovery of money alleged to have beou entrusted to 

. ' defendant by plaintiff's mother for the benefit of plaintiff tuid misap- 

propriated by the defendant. 14 M. 61 (11 M. 274, 17 C. 620). 

(c) A suit h\ .1 sacce^">or in the office of a trustee against the assigns of his p re- 

dec cilor' in office on the ground that the assignment was in violation 
of the trust, as also for recovery of the property. IBM. 266 b 4 
223. 

<■ 

•Suits not tailing within the section/ * 

%laim to Yindioate peraonal rlgl^ t— ^ . 

, A suit by a trustee to vindicate his ^rsonal right to the possession of im- 

moveable property against another person claiming such right in the 
same character, the section being applicable only to suits to recover 
property for and on behalf of the trusts, and not to pezsoiial claims to 
manage trusts. 6 A. 1 (PA.)Blt) I.A. 90*18 C.L,B. 39; 7 N, 417; 
10 M. 376 (477) ; 16 M. 466. 

dult by MM truiteo against his oo-tniateoa • 

A by one trustee sgainst his co-trustees, to protect his own interests 
" not. eaeept indirectly, the interAts of the trusts, cannot he regard- 
v od ai? one Inought by the ceaiui gue trust. 20 H. 398, 
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S. 101 * (INDIAN UHlTA'nON ACt). 

« 

/.— ‘ Vested in trust tor mny specific y.* 

(1) ‘In trait fop a ipecifio piupCNip’s-- 

{a) The >vnrds ^are intended to apply to trusts created for some defined or 

particular purpose or objeot, ns distinguisj^ad from trusts of a general 
nature, such as the IwiP impresses on executors and others who hold 
recognized fiduciary positions. Per Oahth, C.J., 4 C. 897 (993) =4 C.L. 
H. 198 {follovKng 4 0. 45.7). 

(5) The words are used in a restrictive sense andjimit the character and 

nature of the trust attaching to the property sought to be followed. 
The phrase is a compendious form of expression for trusts of the nature 
and character mentioned in arts. 133 and 1.34 of the Act. Per White, JT., 

4 0.897 (917). 

(c) Th#hxecntor of the will of n- deceased Mahomedan, holding his landed estate 

in trust to pay the profits in certain defined shares to the heirs and their 
represontatives, is a trustee, and cannot plead adverse possession against 
those parties. 17 W.R. 190. 

(d) An executor who. by the will of a Hindu, is made an express trustee for cer- 

tain purposes, is, as to the undisposed of residue, a trustee witbiEu||be 
meaning of this section. 9 R. .388 : But sec 4 G. 897 (noted supt'a)* 
(N.B .) — This decision was under Act XIV of 1859, S. 9. 

(e) A disposition uudor a will authorizing the legatee to realize the rents and 

profits of a house, to deduct therefrom the outlays and expenses in res- 
pect thereof, and to spend the l).a1ance on a deity, constitutes a 

4 9 Bom.L.R. 418. 

(/) Where properly is vested in executors under the will of a testator in trust to 
, pay legacies, debts d;c., and a portion of the residue to the widow of the 
testator, a suit by her for the administration of her share in the estate 
and for a declaration of the invalidity of certain leases granted by the 
executors as against herself, fiill.*^ under this section. .30 0. 38$ 

5 0. 910. 

(g) Where an estate is given by will to triisfR|s for religions and other pur- 
poses, some of which ure invalid or fail, the heirs of the testator may 
be barred by limitation from recovering the undisposed of property, 
though they might still bring a suit against the trustees ta compel 
them to properly administer the trusts which had not fail^., 8 G. 

. •' 788*11 C.Ii.H. 370. 

(A) The section is applicable only to express trustees or trustees for a xpeoifie 
' • purpose. Where, with regard to tlm residue of certain properties men* 
tloned in a will, no truet was declared or no direction was ^ven to-tlie 
executors to distribute the same among the htirs at law, the 
hold not applicable to a suit ly^ainst such executors. 14 476. , . , 

(9) The words apply to a case, where property is vested in defendant for a spei^fio 

purpose and there has been a broach of such trust. 3 Bom. L.E. .4SBS« 

^ . -V' - 

(8) vAiitee of temple 

A person, in whom properties belonging to a temple become vested, is it trostee 
for a specific piftpose within the meaning of this section. Bt G. 814, 
{fi>Ug. 11 M. 874 ). * . ^ 



586 


*Aot XY of 1877 (iNWAN limitation act). • [8. 18 

‘ V9Mted In trust for any specific purpose.'— (emUnuei). 

(4> Scope of wsetion— Kxppou trustees 

The section applies to suits Sigainst express trustees ; (t. e.) persons in whom 
pro^ierty is expressly vested by the rightful owner for the discharge of 
a particular obligation. 4 A. 1B7=»2 A.W.N. 

(5) Implied and constructive trusts 

The section applies only to express trusts and excludes implied or oonstruotivo 
trust#. So, where a trust has been expressly created for some specific 
purpose or object arid property becomes vested in a person upon 
such trust, a suit against such person to enforce the trust can bo brought 
after any length of time. 4 (i. 455=-2 C.L.R. ua ; 3 C.L.R. 315. 

( 6 ) Constructive trusts * 

The section applies also to constructive trusts, and no suit against a construc- 
tive tnistec will be barred by any length of time. 2 A. 301 . 

(7) Resultind trusts: — 

(a) The section would not apply to resulting trusts. It applies only to express 

* trusts. 7 A. 25 [^folloinng G A. 1 (P.C.)]. 

(b) The section does not save a suit brought to sot aside the trusts specified in 

a trust-deed and enforce resulting trusts not so specified* 20 1). 511. 

(c) This section does not apply to a case where constructive trustees, who are 

not representatives of the original trustees, bring a suit to establish and 

administer a resulting trust not expressly declared. 4 M. 404. »*': 

• % 

(8) Charitable trusts 

Where property is vested in a person partly for charitable purposes and partly ' 
for others and he is not entitled to nsc it for bif> own benefit, he is a 
. trustee. 21 W.R. 415. 

• 

(9) Government ; — 

(a) The Government doming into possc-ssion of an estate under a claim of 

forfeiture hn^ let into possession by the Court of Wards, who took 
charge of the estate on the death of the last holder, is not a trustee. 

5 M. 91 (F.B.): on appeal 8 M. 525»12 I.A. 120 (PX-)- 
See also 11 M. 309 (314) (F.B.)- 

(b) Nor is the Government taking possession of a Khoti village and not being 

in posBOBsion as a stake-holder a trustee. 24 B. 23 Bom. L.B. 472. 

(c) The ^is not a^rustee in respect of surplus sale-proeeeda vested in a 

Collector under S. 31 of Act XI of 1859 (Bengal). 18 C. 234 ; 20 C. 51 
(F*B.) ; contra, Pioot, J., in 20 G. 51 (F.B.). 

"' no Gulf for money kept In depoiit 

A — is not governed by this section. 1 A.L.J, 422. 

(11) Xoiifiy roeoived by defendant for pi^tilTt ubo :— 

The section is not applicable to csees where the defendant or his anoSstor has 
received money for plaintiff’s uBe-^(i.c.) to cases falling under art. 62 of 
the second schedule— because the nAney is not vested for any specific 
purpose. 6 M. 402. 
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B. 10] i • Act xy of 1877 (jmuun feiMiTAtJON actt). 

' Vested la trust tor any specitle purpose.’— [amtmusd). 

fl3) Suit aS^mt a tnunnr 

* The sectioti is ini^pplicable to a suit agaiust a treasurer of a Native State for 
money misappropriated, the money in the jreasury not being vested in 
trust for any specific purpose. 34 P.B. 1896. 

(13) Money entrusted to be aceounted for:— 

Where plaintiff advanced money to defendant from time^to time to be accounted 
'‘"'for by the latter, it was held that the transaction was in the nature of 
a trust and that no limitation would apply to a suit to recover such 
moneys. 10 W.B. 174. 

(14) Trust-deed to liquidate debts - 

A S-oxGcuted by a debtor cannot, unless coniniuniuated to the creditors, 

create a trust in favour of the creditors, but will enure only for the 
bonefit of the executant. None of the creditors can rank as a benefi- 
ciary under such a deed. 25 C. (>42—2 C.W.N. 469. 
i 

(15) Property set apart for debts 

Where particular property is given by a testator upon trust to pay a particular 
debt or debts, a trust within the meaning of this section would be creat- 
■ cd, but a charge of debts generally by him upon his property or any 
i)art of it, would nut. 7 C. 772 (F.B.) -9 G.L.H. 327. 

(N.B.) >~Thc above case (7 C. 772) (F«B0 affirmed by the P.C. on the ground that 

» the^will created a charge on the immoveable properties and as a suit to 

enforce such a charge it was not barred ny limitation. 15 C. 66 (P.C.). 

(16) Trustee and Cestui qui trust 

When property is placed in the bands of another by w*ay of trust, no cause of 
action accrues to the owner until there has been a demand by him and 
a refusal by the trustee to give up tb^property. 3 B.L.B.A.C. 409. 

(17) Trustee— Mahomedan son ^ • 

From the more oiroumstance of a Mahomedan son managing his late father's 
estate, to which his sisters are also entitled, it cannot be inferred 
that he is trustee for his sisters. To such a case this seotion is not 

. applicable. 16 G. 161 (P.C.) » 15 1. A . 220. 

(18) Mahomedan Husband 

A — ^is not a trustee for his wife in respecl of her dower. 2 B.L.B.A.C. 306. 

• 

(19) JDiraetors of Companies Ac. 

The director of a joint Stock Company, ^hougb not a trustee in every sense of the 
term, stands in a fiduciary relation towards ^re-h(>lders v^th xespeot 
to the funds of the Company placed in his charge. He can be sued 
for broach of trust. 9 B. 373 (394). 

% 

ilKH Mt WkIu* 

A suit against the director of a joint stock Company, into whose hands no part 
of the moneys dt the^Gompany actually comes does not fall under this 
seotion. 9 B. 378 (899); 18 B. 119 (180). 



d88 Aat XV of 1^1 (1WP1A» UMIYATIOK :iCT). [S. 10 

Vested Ja tmat iotenx $pecitic purpoMe.^-’-icofitinuedi. 

(21) Trastee—Mortlagee latlifftctlon of moriyp^^— 

A UHafructuory xnnrtgAgee, alter jjatlsf^tion of thntoortgage, cannot bo coiisi- 
^ dored to 1# a trustee for the mortgagor, d' 187 (F.B.)*B.L.B. 
Sup. 901 1 

( 22 ) Truitoe-^Bonuitldar 

A henantidar not a trustee for the real owner within the meaning of this 
section. 11 W.R. 72. (See definition of ' trustee * in S, 3 of the pre- 
sent Act). 


(23) Benamidar • 

A is uol a trustee within the lueaniiig of the section. 2 H.L.R.A.C. 264. 

(iV.B.)^It appears that, in pursuance of the above decisions, Nos 21 to 24 
' supra^ the definition of trustee has been enacted in Acts IX of 1871 
and XV of 1877 {vide S. 3). 


(24) MI|(iotti iPtttt 

if Wfa^re property is not dedicated to an idol but is purchased in its name by a 
private individual, it is not vested in the purchiuer for the use of the 
idol ; and a suit to set aside any alienation thereof will Bo governed by 
the ordinary law of limitation and not by this section. 20 W.K. 05 
(P.a)»16 B.ri.R. 176 (Note) (P.C.). 


(25) PitnthtMr of property belonging to Idol : • 

The purchaser, for valuable coiisidenition, of property from a person who 
bought the same in the name of an idol, is not a trustee, especially 
when*there is no formal dedication to the idol. 2 B.Ii.R.A.G. 155. 

■ 

t 

(26) Trust-* EvIdenoe-^WnJIb^nl-ura 

A Wajib-ul-urz oi]C villf;.ge administration-paper, which provides for the surrender 
to absent share-holders, on their return to the village, of lands formerly 
held by them does not necessarily constitute a valid trust in their 
favor, although it may be evidence of such a trust. 2 A. 493 ; 3 A. 458, 


(27)' YUlage vooord-of-rlghta 

Nor is a statement in a evidence of a trust; even il it should be,* a 

suit by a persoh in who|^ hivor such a statemeni id made ivill be 
barred by limitation as agft^ a purchaser for value without notioaetf' 
. ^ . the trust. 2 A. 460. 


(28) not eontittuting troat:— 

V /Ji transaGtiou whereby oertain afaarn in a compan^re allotted to a thij^^y^- 
i V mm on the underatanding:j|j|^ the latter was to transfer thjs d»iM to 

, v t)^ plaintifis on theirpaymPMma certain sum of money Ittse mot con- 
:&tate a trust in favor of tlm plauxtiff for any specific purposea. The 
'> . ^>«eaDeBotiQii is an sgreement of whicIBthe plaintifis can enfote speeifiG 


perforxnanoe. 2 C. Sfilh 



B. 10] • Act XlT of 1877 (Indian umitatioN AdT). 589 

« Legai repreaeatativea or aaaigaa. * 

(1) PuFchaiePB fpom tFUiteei:— 

* cogiiizant;i^t the time of their purchiue, of a subsisting trust affecting 

the property, are not entitled to the benefit of the law of limitation, 
booause they would nut be bona fide purchasers. A suit against such 
purchasoru would fall within the section. 5 W.B. 120. < 

(2) Aielgnee of tFustee ^ 

An auctioii-purchaser acquiring trust property for valuable consideration at a 
sale in execution of a decree is an assignee of the trustee within the 
meaning of this section. 15 C. 703. 

(3) Bona fide purchaBeFB '.'- 

lOven in 8kses where a trust can be established, claims against purchasers in 
good faith for value and without notice of the trust will bo barred by 
limitation, if such purchasers had been in possession Jor more than 
twelve years. 2 A. 804, 

(4) PuFchaBer without notice:— 

Even where a trust is established, if the trust property is sold in execution 
of a decree obtained against a purchaser from the trustee, and such 

• purchaser has purchased without any notice of the trust, limitation 
would apply. 5 A. 608. 

(5) In good faith”:— 

The words — •*>^111 B. 10 of Act IX of 1871, do not tiocessarily involve absence 
of notice in the purchaser of an existing trust or equity, though the fact 
' of there being such notice may bo an important element in the 

question whether there were bona fides. 1 B. 26U. 

J.— * i^or the purpose of foiiowinp in his or their hands 
such property,^ e 

(1) Fof thepuFpoBO of Bo:- ^ * 

The expression, ** for the purpose of following in his or their hands such pro- 
perty" meant *<for the purpose of recovering the property for- the 
trusts in question." 13 C.Ij.B. 39. 

(2) i Sniff for aecounfeB against tFasteoB : — * 

A suit against trustees for chargiog certain property with the trusts declared by 

• {ho author thereof in respect of that property and for an account, will 
not be barred by any lapse pf time. 8 Q. 766, 

(3) Bttit for tFOBt-money for plaintiff^B own ubo:— 

A Buit having for its object the isBoovor/of trust money, not for the 'purposes 
of the trust but for the plaintiff’s own use on the failure of the objects 
of a trust, is not govertied l>y this section. 16 A. 256«14 A.W.N. 273 
^following 6 A. 1 »10 (PXb)]. 

(4) Bolt foF Buiq^lua pFoceadi of debuttoF land:— 

A as between oo-Bibaits, after providing for the worship of the idol, is 

one to which the ordinary law of limitation would apply. 19 W.B, 86« 

V 70 
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A«l^ XY of 1A77 (ihdian laMiT^Tioir act). [8. iO to 

S^^^Por Him puipaac o/ Miowlag in tin or tMr hands 
such pn>p«ity.’— (con^inuAi), 

(5) Bait to va-atUoiieiidioiriiieat to itg legitimate object;^ 

A suit, the object whereof » to pr event a Bpecific endowment from being diverted 
from ite bgitimate object and to re-attaoh it to that object falls under 
, the section. 14 M. 1 (8). 

(6) Salt fop ezoloaiYe management 

A suit, the object whereof is to establish plaintiff’s exclusive right of manage- 
ment of a religious institution and to exclude the defendant from 
management, does not fall under this section. 14 M. 168. 

(7) Suit against iFuatees named in will 

A suit against trustees named in a will for carrying out cei^in charities aud 
their assigns, for following the trust property in their hands and having 
it applied to the purposes of the trust, falls under this section. 

* 16 B. 651. 

( 8 ) Bolt by trustee against ex-trustees 

(а) A suit by succeeding trustees against dismissed trustees for recovery of 

property belonging to the trust will not<be barred by any length of time. 

6 M. 64. 

(б) A— for zooovery of property disaffirming the acts of the latter foils within 

the section*. 18 M. 403. 

(c) A claim by plaintiff to recover possession for himself of the uraima right 

(right of management) of an endowment does not fall within the 
section. 7 M. 387. ji 

(d) A suit for the protection of trust property by the appointment of a new 

trustee is a suit for the purpose of following trust property, and falls 
under this section. 13 C.L.R. 370. 

This case does nq^ refer to 6 A, 1 (PX.), which bad not then been 
decided. Perhaps the decision would have been different, if G A. 1 (PX.) had then 
been decided. 

• e 

(9) WheFe pFOperty has gone out of the hands of tFostees 

'fTVhore property, which bocame vested in the defendants for specific purposes, Js, 
no longer in their hands owing to their misoonduot and improper deal- 
ing with it. a suit to recover such pre^rty foils withinin this aeoti0n» 

' inasmuch ae it could bo traced to them. 6 B. 433. * •; 

(10) Two ponoBs exoeatIng the same trust 

Where there are two pbrsous executing the some trust, suoh'as thesuperiifet/ 
tendeiit of a religious endolment and his subordfoate, a suit 
former to recover from the latter, on his dismissal from of 

property belonging tq.the endowment will not be barred hy any length 
' of time. 11W.B.8IB. 

(U) iMjfW fOfiwMwi 

Tf a person hi whom propert}: is J|nj|6d in trust has enjoyed it advemely io the 
,^irust for more thm Act DC of 1871, the rights recover 

the property as trust barred, there being no provision 

i^mifor to this section in lawlM^itation prior to Act tS of 1871 
Si €.814.' ' 
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3.-"' Par tbe parpoie of toUowtag la Mb or tbeir bma^B 
aueb pfBpertJr.*— (eonKttttwl). 

(l!i] Suit by benefloiarin 

(а) A*— against the executors under a will for the purpose of following pro- 

perty vested in the latter lor any sj^ciflo purpose and for an account, 
falls under this section. 7 C.W.N. 354 (foUawing 8 C. 766 and diatgo 
5C. 910). . 

(б) A suit- brought by the grantees of certain property (gganted for the mainten- 

ance of themselves and a mosque, against the superintendent of the 
mosque and some other persons, who had sued him for removal from 
office and had entered into a compromise with him) for the setting 
aside of the compromise on the ground of fraud, falls under ait. 95 and 
%ot under this section. 5 A. 294 » 3 A.W.N. 40. 

(13) Suit for account against executor 

The section has no application to a suit against an executor or his r^resenta- 
tive merely for an account and not intended to follow the trust pro- 
perty on the ground of a broach of trust. 10 B. 249 {foUowwig 6 A. 
l^xlO I. A. 90 (P.C.). and 5 G. 910). 


11. ^uite instituted in British India on contracts entered into 
Suits on foreign ^ ibreigti country are subject to the rules pres- 
contracts. cribed by this Act. 

No foreign of limitation shall be a defence to a suit instituted 
Foreign limitation British India on a contract entered into in a foreign 
country, unless the rule has extinguished tbe con* 
tract and the parties were domiciled in such country during the period 
prescribed by such rule. • 

(Old Acts) ^ 

Sb. 11 & 12 of Act IX of 1871. — [^me as above, 

Aoi XIV of JS59, — No corresponding jirotnaion,'] 


PART III. 

(Computation of Pbbiod of Limitatiok. 


ta. la computing the period of liinitation prescribed for any 
.V. «>f day suit, appeal o* .application, the day from which such 

period is to be.'.tbckoned shall be excluded^^\ 


• In conipnting the period of limitation prescribed for an a|ipeal, an 
_ . , . application for leare to wpeal as a p&upto, and an 

of sfyeajs oer. application fiM||^Tiew of judgment, the day. on 
which the. i«^m6it ^mpla iniijd.of..yaB J)ix>o6n aeB^ 
uid the ti me requisite a € 0 .py.of the i^ree^*), sentence or 

order appealed against or Sbt^ht. to be reviewed, shall be excluded. 
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Where a decree is appealed against or sought to be reviewed, the 
time requisite for obtaining a copy of the judgment on which it is 
founded shall also be excluded. 

In computing the period of limitation prescribed for an application 
to set aside an award, the time requisite for obtaining a copy of the 
award^^^ shall be excluded. 

(Old Acta) 

S. 13 of Act [111 computing tlie period of limitiitidii prescrilied for any suit, 
IX of 1871. the day on which the right to »iie accrued Hhall be excluded. 

In computing the period of limitation prescril>ed for an appeal, an appli- 
cation for leave to appeal as a pauper, an application to tlie High Court for the 
admission of a special ap])eah and an application for a review of judgment, the 
day on which the judgment complained of was pronounced, and the tiiiio 
requisite for obtaining a co])y of the decree, sentence or order appealed against 
or sought to l»e reviewed, shall be excluded. 

In computing the period of limitation prescribed for an application to set 
aside an award, the time re({ui.site for oFitaining a copy of tlie ward shall he 
excluded. 

Act XIV of 18d9, — Nif corre^mndiny firoviition.’] 

(Hotes) 

Qeneral. 

« (1) The periods mentionod in the schodulo must be computed subject to the 

provisions of this section. 2 0. 336 

(2) An appcil ilo Qojrjrt cannot, after registering an appeal and serving notice 

of t)i(* appeal, dismiss the same at the hearing on the ground that it 
was not presented within the prescribed period. 8 W.B. Ill (F.B.)* 

(NT.B.)— But compare the rases at p. 562, su^tra, under the heading “ Expltita 
admiuion of appeal —Remedy.” 

(3) A application for review of judgment presented after cho ninetieth day, , 

though within time, regard being had to the provision^ of this seotion, 
must bear full stamp unddir art. 1, Sch. 1, of the Court-fees Aot 
because that Act and the Limitation Act are not in pari materia, 

, 7 G,P.L.R. 111. « 

(4) In^lieatioit for leave to appeal in forma pauperli • 

. The provisions of this section are not applicable to an application for leave to 
appeal as a pauper. 12 A.*?9. ^ 

But see 33 P.B. 1895, which holds that, in such a case, the time occupied in 
“ obtaining copies of the judgment Bnd decree sought to be appealed 
against ought to be excluded. 
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Oenenh—feonHnued). 

(5) Second appeal 

Time occupied in obtaining a copy ot the decree of the Court of first instance 
cannot bo excluded in computing the period of limitation for a second 
appeal, since no such copy need be produced along with the memoran- 
dum of second appeal. 4 M. 419 (FeB.). 

(0) Letteps Patent appeal 

(a) The time requisite for obtaining a copy of the judgment appealed against 

cannot be deducted, such copy not being r^uired to be presented 
along with the memorandum of appeal. 3 A- 192 ; 9 A. 115. 

(b) Though a is put in more than 90 days from the date on which the 

oral judgment was delivered, the appellant may pray the appellate 

• Court to excuse the delay, if he had come in within thirty days from 
the date on which the written judgment is delivered. 12 W.R. 456. 

(7) Leave to appeal to Privy Council 

(a) An application for -does not fall umhT this i-oction, since no copy 

of judgment need be produced as a preliminary to the presentation of 
the application. 15 A. 14 (10) ; 19 B. 301. 

(b) The time occupied in getting copies can't be excluded for an application for 

. 10 M. 873 ; Per Stumit C. J., in 1 A. 044, but Spaiykik J., 

* cemira, Ibid. 

(c) In computing the period of limitation prescribed for an application for a 

certificate admitting an application for the time occupied in 

obtaining copies of the decree and judgment sought to be appealed 
against cannot be excluded. 15 M. 109. 

(8) Criminal Appeals:— 

(a) In computing the period of limitation for a by a prisoner in jail, the 

time occupied in the forwarding of the prisoner's .application for copy 
of judgment to the Court and t4iat in the transmission of the oopy to 
the prisoner must be excluded. 9 258. 

(b) In computing the time for a the days occupied by the preparation 

of a copy of the judgment appealed against ought to be deducted. 
G M.H.0. 349. 

/.— * TAc tfMy from which shall be excluded** 

m 

Kl) Date of order or deoree 

In calculating the period of limitation for applications as well as for appeals, 

* the day on which the order or Secree appealed against was made 
should be excluded. 3! B. G78. 

(2)’ Date of accrual of Game of aGtlon ^ 

The ought to be excluded. *10 M. 292 ; 19 W.R. 94; 4 M.H.C. 409 ; 

12 B. 617. 

(3j Date fbr repayment— Bondi:— • 

* (a) The day mentioned in a bond for repayment is to be excluded from com- 
putation, because the payment may be made till the last moni^t of 
such day. The right to sue, therefore, accrues, not on that dajr, biTl^ 
from that day. 4 M.H.G. 330 ; 24 W«H« 463. 
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day from which. shall be excluded.^iconfinued). 

(b) When in a bond the 80th day of a native month in a certain year was 
fixed for payment (both partieB being under a mistake as to the num- 
ber of daygtfae month oonsisted of), held that the cauae of action com- 
monood on the day on which it would have oommenced if the month 
had thirty days. 6 G. 239. 

(c) On the 13th April 1888 (corresponding with the Ist Bysack 1990) the 
plain Aff instituted a suit to recover money duo on a simple unregistor- 
ed bond, dated 8th Bysack 1286, and repa} able on the SOth Gheyt 1286 
(corresponding with the 11th April 1880). The 12th April 1888 (SOth 
Gheyt 1200) was a holiday. 

Held, that limitation began to run on the 12th April 1880, ^nd that the suit 
was therefore barred. 

(d) In a suit on a bond dated a certain date and payable within so many years, 
the cause of action arises on the day of the month oorresponding with 
the day on which the bond was dated. 12 B. G17. 

(4) Pro-notes payable on demand 

The day on which the cause of action arises — (e,g,) in the case of a pro-note 
payable on demand, the day on which the note is executed — ought to 
be excluded. C B.L.R. 292 ; 8 B.L.R. 24=16 W.R. 1. * 

(5) Exoluiion of date of msjority * 

The day on which a minor attains his majority may bo excluded under the 
provisions of this section, in cases in which S. 7 of the Aot will apply. 
10 G. 748. 

Time requisite for obtaining copy of the decree 41c.' 

(1> Commencement and termlnatien of time 

(а) The time roquisite^or obtaining a copy does not begin till an application 

for copy is ^i|t in. 12 A. 461. 

(б) The time that can be excluded must be taken to commence when the party 

appealing has done something in order to obtain copy of the judgment 
or decree, and not when he obtains it. A party delaying to apply for 
a copy is not entitled to exclude the period of such delay. Jt is im- 
material for the party whether the deoree has been .signed Or not, 
because the date uf the decree is the date of the judgment. 23 B. 442 1 - . 

10 C. 652. • ’ 

• ' .-r *' * 

(c) The exclusion sanctioned by this section applies as long as the right tb 

appeal subsists : Whegs the period of limitation prescribed for an i^peal 
. ' expires during close holidays, an applioation for obtaining copies of 

decree and judgment may be made on the re-opening day and the, time 
occupied in the granting thereof will be excluded. 25 B. 

L.|t. 244 IfoUcwing 19 A. 342) ; 25 B. 584 -3 Bom. L.R. 148. • ' 

(d) WlpAt is the time requisite for obtaining copies of decree and judgment is 

. a question of tact depending on the^iroumstanoes of each particular 
case. 6 P.R. 1894. 
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Z— *r/jwe requisite tor uMsIt^of copy of the decree Ac.’— (continued). 

(e) The question wheij the time jcequisite for obtaining csopy of decree or judg- 
* mont begins must be determined by the practice of each Court. 12 C. 

L.K.541. 

(/) In a case, when judgment was delivered one day and copy of decree was 
granted the next day, application for copy being made on the date of 
the judgment and stamp furnished the next day, held, the date on 
which judgment was delivered could alone computed among the 
days requisite for oblbrnning copy of the decree. 2 (92-96), 466 : 

See also L.B.R. (1872-1892), 425. 

(N.B .) — In Burma, the rule seems to be that application for copies must bo 
accompanied by the requisite stamps. * 

( 2 ) negligence of party 

* A delay caused by the negligence of the party in applying for copy or in pay- 
ing the money required for a copy, cannot be excluded from compu- 
tation. 12 A. 79 (F.B.)'-»10 A.W.N. 25. 

(3) Megleet of offlelali granting copies 

Delay caused by ought to be excluded in favor of the party. 10 A.W.N. 

10 ; 12 A. 105. 

(4) Delay in sending copies by post 

Qlie cannot be considered to bo time requisite for obtaining copies and 

caj^not be excluded from calculation. 14 C.P.L.K. 40. 

(5) Delay in faircopylng and signing Judgment or decree 

(а) Time requisite for obtaining copies, the delay in the actual prepara- 

tion and delivery of the copies by the Court, can alone be deducted. 
Delay in the fair-copying and signing of the judgment or decree can- 
not be deducted, unless before that date application for copy had been 
put in. 12 A. 461 (F.B.) (dissmSng from 18 G. 104 (F*B.)) ; 12 
A. 79 (P.B.) ; 1 0.0. 184. * • 

(б) The date of a decree or order is the date on which judgment is pronounced, 

for purposes of this section. 28 B. 442. 

(o) It is the date that the decree boars, and not that on which the same was 

• actually prepared and signed, that ought to be taken into cideulatioD. 
1 O.W.N. 98. 

e 

* • ., 

1$) Delivery of Judgudef and slgolag decree 

, "r The time between ought to be excluded in computing the time for pre- 

sentation of an appeal, if oz^that account the appellant nufth le to 
obtain a copy of the decree from which ho wishes to. appeal. 13 0. 104 
(F.B.)' But see No. 5, supra. 

( 1 ) Iptenr^l b«twMn 'PMdy* date and ‘daliyery* date:— 

The interval between the date on which the oc^y ia ready end on 

which the party ohoqaes to take delivery cannot be excluded. VO.L.B. 
398 ; 4 O.P.L.B. Idd {virtually owmtNMy 4 O.P.t<.B. 166). 
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— * Time requisite for obtaiaiug copy of the decree. (cofUrntted}, 

IS) Tpuf Jatioa of Jud^enC 

Time occupied iu obfcaiuiug copy of a Irajiblatioii of the judgment appealed 
against cannot he deducted in computing the period prescribed for an 
appeal. 145 P.R. 1865. 

(9) Aieertainment of folios 

An appellant is not entitled to a deduction of the time requisite for ascertain- 
ing the number of folios required for the copy of the decree he has 
applied for. 12 C. 30 (33). 

(10) Date of furnishiiig stamps 

The day on which the stamps arc supplied and the day on which the copies arc 
granted must be excluded. W.B, (1804), 143. 

(11) Time for obtaining copies of decree and Judgment 

(a) In computing the period of limitation for filing an appeal, where copies of 

the decree and the judgment are applied for on the same day, the 
longer of the two periods requisite for obtaining the copies should be 
credited to the applicant, and ho is not entitled to add on to the longer 
of the two periods any time within the termini of the longer period. 
16 A.W.N. 101. * 

(b) The time taken to obtain a copy of the decree and the time taken to obtain 

a copy of the judgment must both bo excluded except w'here those two 
periods overlap each other ; and where they do overlap, the time over- 
lapped shall be excluded only once. 8 M.b.J. 148. 

(c) An appellant is entitled to deduct the day on which judgment was pro- 

nounced and one day in obtaining the copy thereof. 5 A.W.N. 257. 

a 

(12) Intervention of YMation^ .— 

(a) If the period prqsq^ibed for an appeal expires during the vacation and if the 

appellant had not obtained the requisite copies before the closing of the 
Court and applies for such copies on the re-oponing whilst his 
right of appeal is still alive, he is entitled to the benefit of the time 
requisite for obtaining copies. 10 A. 342 ; 2 Bom. L.B. 221. 

(b) When judgment is pronounced on the last day before the Christmas vaca- 

tion and copy is implied for on the re-opening day, the vacation may 
be deducted as part of the time requisite for obtainmg copy of the 
judgment. 27 M. 21. 

(c) m Though folios for copies are*} called for during vacation, if the Bauie are not 

received when tendered by the party during the vacation, the time up 
to the le-opening will be deducted in favor of the appellant. 8.G.W.N. 
141. . . 

• 

(18) flBM MSiqpied by another party:— 

Under S» 12, an appellant is not entitled to a*deduotion of the time taken by 
another party in obtaining the copies. 12 885. 
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2.— * Time requisite for obtainiog copy of the decree* (continued), 

(14) Suit for pre-emption When decree become! final:— 

111 H , whoro a coEtain time, after the decree beooineH fifuil, is fixed for 

payment of the purchase-money and where it is necessary to find out 
when the doci'eo became final, time occupied in the granting of copies 
of decree and judgment to the unsuccessful party cannot be excluded. 
1 A.W.N. 165 ; 3 A.W.N. 4 ; 1 A. 293. 

(15) Non-prosoeution of application * 

A second application for copies explaining the delay in non -prosecution of the 
first application may lie taken as a continuation of the first, for the 
purposes of computing the time for an appeal. 18 M. 374. 

(16) Appeal minor: — 

Limitation runs against a porsoirfur appeal, though ho is a minor. 12 M.L.J. 
385, 

3.—* Time requisite for obtaining copy of award.* 

Copy of award:— 

In an application to set aside an award, the time requisite for obtaining copy of 
the award must he excluded. 12 M.L.J. 77. 

• 

Old Law;— 

Under Act IX of 1871, a party appealing could not deduct the time requisite for 
obtaining copy of the judgment as a matter of right. 21 W.R. 309 ^ 
15 B.L,U. 273 (Note); 24 W.li. 105=>15 B.L.K. 272 (F.B.). 

(N.D.) — The law has now changed {Me para 3 of the above section). 


* Appiicabiiity of section to proceedings under speciai or iocai iaws.* 

(1) Land Acquialiion Act, 18M:— 

The section does not apply in computing the period of limitation for an applica- 
tion under S. 18 (1 ) of the ; the* time requisite for obtaining 

a copy of the award cannot be deducted. 79 P.R. 1904. 

(2) Act VIII of 1869 (Bengal Rent):- 

103— A party applying for a review under, would be entitled to the benefit 
' of the rules contained in this section of the general Limitation Act, 

though, so far as the peiiod of limitation is ooncemed, it remain! 
^inafieoted by the general limitation Act. 6 C. 110»4 C.L.B. 371. 

(S) Madra! Act Ylll of 1866 :— 

In an appeal under B. 69 of , the time occupied in obtaining copy of the 

judgment of the Revenue court cannot be deducted, because no such 
copy need be filed. 20 M. 476 ; 8 M.H.G. 44. 

But, see 2 M.L.J. 217, which h|^ that such time ought to be excluded. 

• 

(4) Act VI of 1882 (Ipdian Companio!):— 

The section is not appliodble to a person appealing under S. 214 of Act VI of 
1682 (Indian Companies). 18 A. 216-16 A.W.N. 39. 
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13 . In uoaipnting tlie period ul' linulabioii prescribed for any 

E^unm of tiina gujt, the time during which the defendant has 
of defondant's ab- ^ ° * 

Bence from British been abaent from British india^’^ shall be excluded. 

Iiii^a. 

r 

(Old Acta) 

S. 14, Act IX [111 compatiug tlie period of limitation prescribed for any 
of 1871. sititi, the time during which the defendant has been absent 
from British India shall be excluded, unless service of a sum- 
mons to appear and answer in the suit can, during such absen(;e, be made under 
the Code of Civil Trocedure, section tK). 

jSi. fd, Avi XI V Li camjiuliitfj tuuj ^terunl uf limUaiiott i/reuoribcd hy IhUt 
of 1859. Act, ike tbne during ivJiick the dcfotulant slutll luive been absent 

• out of the British territories in India shall fee excluded from 

such compufation, unless service of a summons to appear and answer in the suit can, 
dfuring ihs absence of such defendant, ha made in any mode prescribed by 


(Bfotea) 


Scope of Beotidn:— 

(a) I'his flection la not applicable to an application to set aside a sale in exocu- 
tiou nor to any proceedings in execution. 8 A. 185. 


(fe) The section is inapplicable to the case of a plaintiff ifbsent beyond the sea, 
in consequence of transportation. 10 W.K. 353; 1 B.L.B. (Short 
notes), XXV. 


(e) Nor to the voluntary abHenoe abroad of the plaintiff after he attained hia 
majority. 3 M.H.C. 113; 


Absehce of deten4mat from Briiith iadia.* 

(1) Abioaee of defendant 

(a) This section applies even whore, to the knowledge of the plaintiffs, the 
defendants, partners of a firm, are, during the period of thrir a b sence, 
carrying on business in British India through an authorised agen^. 
36 G. t96-3 GAV.N. 369 (F.B.y This overrules 10 G. 440, whioh 
held that the section is inap^icable when a defendadt, thou^^ lesid- 
iug out of British India, is represented by an agent in British Loidia. 

(5) The words ' absent from British India’ do not neceasati^ imply ^ previous 

y* presence ' in British India. A defendant, residing out of British 
India, but carrying on business or having a shop or a house of bunnoBB 

in British India through an agent, comes within the section* U C. 457, 
“ i*' 

{c) The words * absent from British India' include also persons who never had 
b:)on rcsi dents of British India. Unless it cap bo affirmed tbtt a per- 
son is or has been ** present,” it uAst necessarily follow that he is or 
has been ‘'absent.'' 73 P.B. 1891. 
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« 

AhBence of 4 ei 0 ndmnt from British imiia/--(e(mHnited), 

(d) Though » cause of action might have arisen, the ^period during which the 

* defendant was absent from India would be demeted, in computing the 

period of limitation. S. 9 does not modify the provisions of this sec- 
tion. 4 A. 530«>3 A.W.N. 137 ; 8 B. 561 ^disaenHng from 6 B. 103). 

(e) It does not matter whether the absence was before or after the accrual of 

the cause of action, because S. 9 of the Act does not control this 
section. 6 C.P.L.B. 88. ^ 

'•F • • 

(3) Absence of land and defendant from British India 

The. time, during which the defendant as well as the land forming the 
subject-matter of the suit were out of British India, should be 
^ excluded. The land was absent by ^'ovuhiion." 34 P.B. 1869. 

(3) Defendant's having agent in British India:— 

The defendant's having, in British India, an agent on whom the summons can 
be served, does not prevent the applicability of the section. 9 C.F. 
L.B. 73. 

(4) Oeeasional visits:— 

The of defendant to British India do not render the section inapplic- 

able. 36 P.B. 1897. 

* 

14 . In computing the period of limitation prescribed for any 
8uit<^\ the time during which the plaintiff^^^ has been 
of proceeding bona proseonting witli due diligence^-'* another civil pro- 
^t jurisdSloDr*^** ceeding*^*, whether in a Coiirt^5> of first instance or 
in a Court of appeal, against the defeudant^^Vshall 
be excluded^7)^ where the proceeding, is, founded upon thejayme^ cause .of 
actiou^^\ and is prosecuted in good faithf’^ in a Court which, from defect 
of juriBdiction^^®\ or other cause of a like natiure<^*\ is unable tso enter- 
tain it. • • 

In computing the period of limitation prescribed for a suii^ . pro- 
ceedings in which have been stayed by order under 
Like exclusion in , r.. , -i ■» i ^ . 

case qf order, under the Code ol ( jvil Procedure, section 20, the interval 

Sure; aLrion^sa between the institution of the suit and the date of so 
• ^ staying proceedings, aiyd the time requisite for going 
from the Court in which proceedings are stayed to the Court in which 
the suit is re-instituted shall be excluded^^^^ 

In computing the period of limitation prescribed for any application, 
the time during which the applicant has been mak- 

Ldke in ” 

OMO of'appUntion. ing anothei; application fur the eame relief shall be 
excluded, where the laat«nientioned applic|rtioii is 
made in good faith to a C^nrt which, from defect of jurisdiction or other 
cause of a like natnre, is unable to grant 
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Explanation 1. — In excluding the time during which a former suit 
or application was pending or being made, the day on which that suit 
or application was instituted or made, and the day on which the proceed- 
ings therein ended, shall both be countcd^'^^ 

Explanation 2. plaintiff resisting an appeal presented on the 
ground of want of jurisdiction shall be deemed to be prosecuting a suit 
within the meaning of this section. 

(Old Acts) 

S. 15. Act IX [In corn])uiiu‘; the period of limitation prescribed lor 
of 1871. :iiiy suit, the time during whiidi the ph^'.utifT has been 

prosecuting with due ililigence niiotlier suit, iwhetlier in a. 
Court of first instance or in a Court of appeal, against the same defeiidHiit or 
some person whom he represents, shall be excluded, where the lasi-meuti* iied 
suit is fouuded upon the same right to sue, and is instituted in good fuitli in a 
Court which, from defect of juri.sdictioii. or other cause of a like nature, is 
unable to try it. 

ion i. — In excluding the time during which a fornjer suit was 
pending, the day on which that suit was instituted, and the day on which the 
preceedings therein ended, slui.ll both be counted. 

Ii!xplanalion 3 . — A |i1aiiitifF resisting an appefd preseiijed on the grunnd 
of want of jurisdiction, .shall he deeimsl to be prosecuting a suit witbiu the 
meaning of this section. 

8, 14, Act XTV In computing any period of limitation pr^ncrihed hy this 
• of 1859, .let, the time during which the cUiimLinU or any person under 

whom he^claims, sitall have been engaged in proeecuting a 
suit upon the same of oHion against the same defetkdarUt or some person ivhom 
ho represents, honn Wih-! with due diligen*:e, in any (Jourt of Judicature which, 
from defect ig jw^u^dirtion or other cjtuse, shall have been unable to decide upon it 
or shall have passed a derision which, on appeal, shall have Iteen annulled for any 
such cause, including the lime during ivhirh such apperdi if any, has been pgadinry, 
shall he ecrluded frtnn svrh cnmpHtatnm.'l * 

• (IToteB) . " 

* Suits under special or Local ActsJ 

(Notb). There is an apparent conflict in the decisions bearing on the applicability 
of the ptovSdons of the general Ijimitation Act to suits under Special or liocal Acts ; but 
they are reconcilable. The grounds of the several decisions may be briefly summariaed 
thus:- 

(s) Where a special or local Act is a complete code in itself, the provisions of 
the general Limitation Act will not apply to a suit falling under it. 
(For examples, see 30 C. 532 -7 C.W.N. 560; 18 C. 368 (F.B.); 
18 M. 99 (FA.)- 
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* Suits under special or Local Acts.*—[contiMj^). 

(2) Where a special or local Aot is not a complete code in itself, the mere fact 

of such Act containing a special period of limitation for a particular 
suit falling under it, will not prevent the a^licability of the provisions 
of the general Limitation Act other than the period of limitation, such 
provisions being those regulating the coniputation of the period of 
limitation, &c.— Fids Ss. 5, 12 and 34. (6 C. 110 ; 5 C. 314 ; 20 C. 264 ; 
12 M. 1 ; 12 M. 467). 41 

(3) Persons afEectod by legal disabilities, such as minors, &c., cannot, in suits 

falling under a special or local Act, avail themselves of the benefits of 
S. 7 of the Limitation Act, regard being had to the special wording of 
that section, viz, ** * * * * as would otherwise have beer 

allowed from the time prescribed therefor in the third column of the 
second schedule hereto annexed." Persons affected by legal disability 
are not, therefore, allowed an extension of the period of limitation 
prescribed, jiol by the general LiriiiLntion Act, but by a spociiil or local 
Act. 17 C. 263; 18 M. 99 (P.B.). 

{NJi .) — The above is a summary of the decisions noted under this heading in this 
section, those noted under the heading " Applicability of section to 
^ suits under .special or local Acts" (p. 54R «74pra) under S. 6 ; those 
noted under the heading ** Applicability of Act to cases under special 
or local laws " under S. 6 (p. 563, supra) and those under the heading 
" As would otherwise iinnoxcd *’ nndf»r S. 7 (p. 578 supra). 

(1) Registration Act (111 of 1877):- 

The provisions of this suction do not apply to a suit undur S. 77 of the , 

the ground of decision being that the Registration Act is a complete 
code in itself. 80 C. 532»7 C.W.N. 550 ; 18 M. 99 (F.B.). 

{N.B.)— 10 (J. 265 is virtually overruled. iScp 30 C. 632 fat p. 535). 

(it) Aot X of 1859 (Bengal):— * 

This section is not applicable to suits for arro!flrs*of rent under , the 

ground of decision being that that .\ct is a complete code in itself. 
18 (\ 368 (F.B.) Ifolloioing 16 B.L.B. 60 (note) (P.0.)=19 W.R. 6]. 

(3) Act Yll of 1880 (Bengal) : - 

. The plaintiff was allowed a deduction of the time during which he was hona fide 
souking redress under the Act from the Revenue authorities, who had 
■ . no jurisdiction to deal with questions raised by him subsequently in a 
civil suit. 20 C. 264. • 

(4) Act XXYlll of 1860 (Boundary Act, Madras):- 

The time occupied by the prosecution 6f a suit, by way of appeal from an order 
under S. 25 of the Act, in a District Munsiff's Court, may be deducted 
under this section, when a .second suit is brought in the District Court. 
12 M. I (5 C. 110 ; 8 B. 529 ; and 10 M. 210). 

' (N.B .) — The ground of decision in this case was that, save as to the periods o^ 
limitation provided by a special or local Act, the other proviaiciie of 
the general Ac^ of limitation are applicable to suits brought under a 
special or local Act. 
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^ Suits under special or Local (eonfiniied). 

(5) Act Vm af 1865 (Madrai Reni Racovery):- 

IPhia Motion is applioable to fluits brought under—, the ground of decision 
being the sajue as in lit M, 1 supra. 12 M, 467 (folhwing 8 G, 910, 
8 B. 529 and 10 M. 210). 

( 6 ) Act YI 0 ^ 1878 (Bombay Muricipality): — 

8. 14 of the general Limitation Act is applicable to a suit under 6. 86 of——. 
8 B. 529 (following 5 C. 314, 8 C. 910 aud 10 C. 266). 

(7) Act XYIII of 1878 (Morth-Weet ProYlnces):- 

Ihe section is inapplicable to suits or applications under—, the ground of 
^ deoision being that the above Act is a special enactment complete in 
itself. 1 A. 254 [folloiviag 15 B.L.R. 60 (note)e.fb W.R. 6]. 

Scope of Mction 

The circumstances contemplated in this section will, ordinarily, constitute a 
sufficient cause in the sense of S. 5. 5 A. 691. 

/.— -Sa/I. ' 

This section does not apply to appeals. 23 C. 325. 

2.--* Plaintiff.* 

(1) PrcYlons lull by plaintiff :— 

For the section to apply, the previous suit ought 1.o have been brought by the 
plaintiff in the second suit or some person through whom he claims, 

1 W.R. 29. 

(2) Previous eult by co-owner:— 

A previous suit by a co-ownor of village lands for a re-distribution according to 
the custom of karai edu will save a second suit by another co-owner 
from limilalion. 2 M.H.C. 1. 

( 8 ) Proceedings conducted by a third party : — 

Plaintiff cannot claim the l>enefft of this section unless the former proceedings 
had been conducted by some person through whom he derives title to; 
sue. G M.H.C. 122. ; 

(4) fluit by wrong perion— Subiequent rait by right person:—* 

Where a suit brought by a wrong peAon is dismissed, in a suit subBequepily 
brought by the right person, the period occupied by the previous suit 
•' cannot be deducted.* 7 0. 367. 

(5) fliilt briHight by defendant 

No deduction can be allowed to a plaintiff of the time occupied by a previous 
.suit brought by defendant on the same cause of eetion* if it was not a 
“suit in which the Court was unable to decide the question at issue in 
the second suit from defect of jurisdiction or other such cause. 9 W R 
465. 
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.S4^*0$» dUlgeace.* 

Fwiiinu lot, B. 6 :— 

• Non-ptoduotioo bf u oortificafce * under B, 6 of the Femdons Act, does not 
constitute s^ » want of due diligence as to disentitle the plaintiff to 
deduction of time oooupied by a pievious sifSt. 3 B. 223. 

For other oases, see oases under the heading No. 9 PPOMMUted 
in good faith,” tn/ra. 

a 

• Another Civil proceeding,^ 

(1) Time ooeupied by appeal or revlaion:— 

In a suit to sot aside an order of a Court, the period during which the plaintiff 
had been prosecuting an appeal or revision against the order should 
\o excluded. 2 A.W.N. 59. 

( 2 ) Appeal In wrong Court 

Time taken up in prosecuting an appeal in a wrong Court cannot be deducted. 
28 B. 235. 

(8) Claim to set-off 

Time occupied by the adjudication of the plaintiff’s claim to a set-off put for- 
• ward in a previous suit in which he was defendant and in which such 
claim wasultinuitely disallowed, not on account of any want of diligence 
on his part, may bo deducted in computing the period for a suit subse- 
quently brought by the plaintiff for the amount sought to be set off in 
the*pv6viou8 suit. 4. 0.0. 2dl. 


(4) Diiallowance of set-off on teohnieal grounds 

Where a hona fide claim to a sot-ofi was disallowed on technical grounds, the 
period during which the suit ^as pending cannot be excluded in 
computing the period of limitation tqf a suit brought to enforce the 
claim. 13 C.L.B. 214. 


( 6 ) 






Mutation of names, Proceedings for 

An application for mutation of names under the North-West Provinces 

Revenue Act, 1873, is not a ' civir proceeding and the Oammissioner 
• * and the Board of Revenue are not * Courts.* A.W.N. (1904),' p. g4. 


5.— 'Cowrt.' • 


OonelUator:— 

A- appointed under the Dekhan Agriculturists* Relief Act, is not a Court 

within the section. Time oedhpied by proceedings before him 
be excluded, in computing time for proceedings in the regular Court. 
6 B. 81. 


(1) Board of Revenue 

Xbe-^ acting in a matter relating to mutation of names under the North 

West Provinces Land Revenue Act, 187*3, and the Commissioner, are 
not * Courts* within the meaning of this section. A.W.N. (1904), p. 54, 
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6.— ‘Against the defendant.’ 

(1) Former BUit not agaJiiBt same defendants:— p 

The time during which a forinor suit, not against the same defendant as in the 
second suit, but only against one of them, cannot be deducted. f> W. 
B. 281. 


( 2 ) Plaintiff in the second suit being defendant in the first 

The section wAild apply, where the plaintiff in the second suit, being defendant 
in the first suit, put forward as defence, his claim in the second. 1 W. 
B. 310. 


7e—* Shall be excluded.* ^ 

(1) What time should be excluded 

(a) The whole time, including the time in appeal, or second appeal, in which 
it is finally determined that the Court in which the suit was first 
launched had no jurisdiction, ought to be deducted. 24 W.R. 407 
(P.C.); 20 W.U. 380 (P.C.). 

(&J Where a suit is dismissed in appeal on the ground of want of jurisdiction 
in the lower Court and a suit is then brought in the right Court, the 
period between the decree in the first suit and the institution of the 
appeal should be excluded. G N.W.P. 141, 

(c) When the first suit was dismissed fur want of jurisdiction and on appeal 

the dismissal is confirmed, the time between the institution of the first 
suit and the disposal of the appeal ought to be excluded. G W.B. 308. 

(d) The time during which a suit was prosecuted in a wrong Court cannot be 

excluded. 5 N.W.P. 30, 

a 

(r) For purposes of this section a suit cannot be said to have been * commenc- 
ed ' by the filirig of a plaint in a Court which bad not jurisdiction to 
hear it. U^.W.N. 159. 

(2) RetttPA of plaint 

(a) Where a plaint is returned to be presented to the proper Court, the 

plaintiff would be entitled to a deduction only of the time from the 
institution of the suit in the first Court up to the order for the roturn 
of the plaint, and not to deduction o^the time during which the plain- 
tiff waits to get tke plaint back. 24 W.B. 26. • 

(b) The period between the order for returning the plaint and the aotnsl 

return thereof to the plaintiff ought to be excluded. 7 A.W.N. 302. 

(cf Time between the institution of a suit and the disposal of an appeal against 
an order returning the suit for presentation thereof to the proper Court, 
can alone bo deducted. 3 M.L.J. 190 (2d W.B. 26). 

(d) Where a suit is instituted iu a wrong Court, which directs the return of 
the plaint to be re-presented to the proper tribunal, the proceedings in 
the first Court continue, within the iftaning of this section, until that 
Court is really prepared to deliver out the plaint. 7 M.L.J. 361. 
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7.—*Sb0ll be excluded.’— {contimud). • 

(e) A Court returning a plaint for want of jurisdiction and for presentation to 
another Court has no jurisdiction to extend the time for the re-present- 
ation of the plaint beyond the period of limitation. If it does, and if 
the suit is ro-prosented after the period of limitation, it will be barred. 
•5 M.H.C. 407. 

8e—*SMme emuse of action^* 

(1) Same eanw of action 

(a) For the Koction to apply, the previous suit must have been founded on the 

same cause of action asithc second, and the Court ought to have been 
unable to entertain the first suit for a cause similar to defect of juris- 
• diction. 8 A. 475. 

(b) First suit for land and mesne profits. Alcsiie profits disallowed on tho ground 

tbat a separate suit should be brought therefor. Held that a second 
suit for mosno profits alone was based on the same cause of action as 
the first suit was based on, and that the time occupied by the first suit 
and appeal therefrom ought to be excluded. 0 W.B. 40S (F.B.). 

(c) The section would apply when the second suit and tho first were substan- 

tially based on the same cause of action, though, owing to the 
• erroneous form of the first suit, tho Court could not adjudicate thereon. 

3 W.R. 101. 

(d) The section would not apply whore the cause of action on which tho reoond 

suit is based is not the same as that on which the first suit was based, 
when tho obligation sued on in the first suit was several and 
that ill tho second, was joint). 7 M.H.C. 242. 

(e) So, also, whore two suits, one against one branch of a family and another 

against another branch, were dismi-Ksed, and then a consolidated suit 
was brought against both branches, held the first sots of suits and the 
second suit were not based on tRe .same cause of action and the 
occupied by the first set of suits ought not to be deducted. 8 B.H.G. 
A.C. 228. 

(2) Different cauaea of action 

The section would not apply unless the cause of action sued on in the first suit 
is tho same as that .sued on in the second; — (e.p.) a claim for xnort- 
* ' gage-money on tho ground of tho mortgagee's being deprived of the 

mortgage-aocurity and a claim for the mortgage-money after it has 
. ^ naturally accrued duo under the farms of the deed, are based on two 
different causes of action. 4 O.G. 298 C^-)' 

F.— * Proaectited in good taltb, * 

• 

(1 ) Bona fldes and due dillgenee 

(а) Tho time occupied by a previous suit, dismissed for want of jorisdiotion, 

ciui be deducted only if the same bad been prosecuted Uma fide and 
with due diligence. 17 W.B. 518. 

(б) To entitle a plaintiff to the indulgenoe allowed by this section, the psevions 

proceedings in|8t not only have been prosecuted in good faith but also 
with due diligence. 23 A. 484. 


Y 
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• ProMecuied la good tmlth,* — {eonUiwd), 

(e) A party acting on an honefit belief formed with due care ahd attention will 
be entitled to the indulgence. 13 M. 260. 

(d) The Beotion pQpvidoH for cases in which a plaintiff, in perfect good faith, but 
under mistake, has instituted proceedings in a Court^iot having juris- 
diction in the matter. 10 G. 265. 

(e) The induteenoe cannot be allowed where a pretended mistake is made with 
a view to harass the opponent ; nor to cases where the proceedings 
having been instituted is not prosecuted diligently. 6 C.F.L.B. 85. 

# 

(2) Want of due oare and caution 

(а) Where a party presents his suit in a Court, which, on account of its pecu- 

niary value, he must have known to be beyond the jurisdiction of a 
Courts and the plaint is returned for presentation to the proper Court, 
the time oconpiod by the abortive proceedings will not be deducted 
unless very satisfactory reasons are made out for the delay. 8 A.W.N. 
168. 

(б) Presentation of .*811 appeal in a wrong Court out of ignorance of law, the 

facts being fully apparent, is not prosecniing a proceeding in good 
faith. 10 A. 587. . 

(3) Bona fide mistake :~ 

Where the law gives no jurisdiction at all to a Court or officer in a certain 
matter, there can be no bona fide mistake as to its or his jurisdiction 
in relation to that matter. 23 B. 531 » 1 Bom. L.B. 33. 

(4) Mistake of law 

(a) A on the part of a plaintiff as to the proper forum, does not entitle 

him to ignore subsequent fficts, materially affecting his cause of action 
or to treat the plaint as one presented on the day on which it was first 
presented to a^Court which had no jurisdiction. 1 O.C. 272. 

(b) A bona fiJk — in filing a suit in a wrong Court is a cause similar 

to defect of jurisdiotion. 19 A. 348»17 A.W.N. 86 (F.B.) (12 B. 820 ; 
18 G. 266 ; 18 M. 269). 

(6) Mistakei of law and fact * . 

A bona fide mistake of law upon a doubtful point of jurisdiction or procedure as 
much entitles a person to the benefit of 8. 14 as a bona fide mistake of' 

toct. 3 O.W.N. 283 (P.B.). . 

Unovaiiee of law 

, ,3$nie occupied by the institutidh and prosecution of a bona fide suit in a wrong 
Court, though such institution may have been due to ignorance of law 
or the ill-odvioe of a pleader, ought to be excluded. 20 B. 188. 

(V) eeroaeolui remedy 

The pursuing of a remedy not sanctioned by law cannot give a party 

a right to deduct the time occupidd by the erroneous proceedings. 
W.B. (Gap. No.) 371. 
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« 

9,--* ProBecaM ia good faith»*--{ocntmmd), 

(8) Buit agaiiiBt a dead man:— 

Timo occupiod by a suit brought and proaeouted hono "fide and with due dili- 
gence against a man» who, it appeared, died before the suit had 
been put in, can be deducted. 12 W.B. 46*3 B.L.R. (A.O«) 288. 

(9) Proceedings against wrong persons 

(a) When a suit instituted against wrong persons as li^irs of a deceased debtor 

dismissed and a second suit is brought against the right persons, the 
timo occupied by the first suit cannot be excluded. 7 N.W.P. 284, 

(b) Where a suit is brought ^hin time against certain persons supposed to 

be, bnt not, the representatives of a deceased debtor, but the plaintiff, 
* after the expiry of the period of limitation, sought to make the tight 
persons parties, iieZd, the suit against the latter was barred. 10 B.H. 
G.A.G. 224. 

(c) Where the previous suit was against a wrong party, no deduction can be 

made. 1 W.R. 121. 


/0.— * Detect of Jurisdiction* * 

(1) Jurisdlclblon:— 

The term implies, besides territorial or pecuniary jurisdiotion, the 

presence or absence of positive power or authority conferred by law 
uppn judicial tribunals in cases satisfying the above conditions. S At 
519. 


(2) Scope of section:— 

The section would apply only when a Court had no jurisdiction to entertain a 
* former suit, but not where it had such jurisdiction. S6 W.B. 640. 


(3) Defect of Jurlsdlctton 

means defect of jurisdiotion of the particular Court, wherein the previous suit 

was proceeding, twt an inability to entertain the particular suit shared 
by that Court in common with other Courts. 45 P.B. 1898. . 


<4) Requisites 'for deduction;— 

The of time are (1) the previous suit ought to have been prosecuted 

in good faith ; and (2) the Court ^ which it was prosecuted ought to 
have refused to entertain it for defect of jurisdiction or other oatue of 
a like nature. L.B.B*. (1872— 1892)r, 500. 

(5) Disposal on technical grounds:— * » 

Disallowance of a claim to a set-oi! on technical grounds is not disposal tlwceof 
for want of jurisdioition or causes of a like nature. 18 C.L.R. 214. 

(6) Dismissal of suit for want of a certificate 

No deduction can be made of the time occupied by a previous suit dismiMed for 
want of the certificate required by' Mad. Beg. IV of- 1831. IM.H.C. 
320. 
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//• — * Other cause of a like nature^, 

A.— What ARE canseB BimSlar to defect of Jurisdiction? 

(1) Mi^oinder of causes of action and parties:— 

(а) is a cause of a like nature with defect of jurisdiction. 22 M. 404 ; 22 A. 

248 (F.B.) ; 9 M.L.J. 37 ; 10 C. C.L.R. 218 ; 23 0. 821. 

(б) Joinder of claims for moveable and immoveable property in the same suit 

and \fiiant of leave of the Court under S. 44, C.F. Code. 19 M. 90 and 
20 M. 48 (F.B.). 

(Note). — The above cases virtually overrule 17 M. 209, which held that mis- 
joinder of causes of action and parties was not a cause similar to defect of jurisdiction. 

(2) Misjoinder of co-plaintiffs 

When a suit, in which a person not entitled was joined as co-plaintiff, was with- 
drawn^ the time occupied by such suit was held liable to bo excluded, 
when a second suit was brought. 14 M.L.J. 287. 

(3) Failure to Join all plaintiffs 

First suit in a District MunsifF's Court, for a share of a certain amount due 
under a bond by three out of six persons jointly entitled to sue, with- 
drawn Second suit instituted by all six for the whdte amount in 

a District Court held saved by the section. 13 M. 4.51 (follotmng 
10 C. 86). 

(4) Suit in vronA Court * 

Whore a plaint in a suit instituted in a Court was returned for presentation to 
the proper Court and there was nothing to show want of bona fUies in 
• the plaintiff's instituting the suit in the wrong Court, the time during 

which the suit was pn the file of the wrong Court must be excluded. 
7 C. 284. 

(5) Suing in wrong Court^ oh defendant’s representation 

If the plaintiff, relying on the defendant’s representation as to his place of 
residence, brings a suit in a wrong Court and the same is dismissed on 
the ground of defendant’s non-residence within jurisdiction, he will, 
in a fresh suit, be allowed a deduction of the period during which 
the first suit w.aH pending. 15 W.R. 69. 

(6) Proceedings to enforce award 

In computing the limitation prescrib*^ for a suit upon an award, the time 
occupied in a previous ineffectual proceeding to enforoe the same award 
» summarily under S. 625 C.P.C. should be deducted. 59 F.R. 1884 ; 
also see 67 F.R. 1889, the principle of which decision is the same. 

(7) Rkunissal of r^ular suit to contest order on claim 

A regular suit by a defeated claimant being dismissed as barred by S. 944, C.P. 
Code, he presented an appeal against the order dismissing his claim. 
Held, the time occupied by the prosecution of the regular suit may be 
deducted in computing limitation for the appeal, 12 B. 320, 
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//.— * Other cause of a like nature, (coitto&tfeiZ). 

A.— What ARE causes similar to defect of Jurisdiction?— (con^mued). 

■ 

(H) Misconception of plaintiff:— 

A aa to tho Court in which he ought to sue,flCoup]rd with the action o 

the Court, in which he instituted his suit on such misconception, in 
admitting the suit, Md to bo a cause similar to defect of jurisdiction 
under the special circumstances of the case. 3 B. 182. 

(9) Suit for afrCars of rent ^ 

(a) In a , time occupied by a previous suit by the landlord against the 

tenant for ejectment of the latter as a trespasser will bo deducted. 
11 W.R. (P.C.) 5 ; 10 W.R. 79. 

(b) A l||ndlord suing a tenant for rent will be allowed a deduction of the time 

occupied by a previous suit by him against the tenant as a trespasser, 
only in cases he btnia fidB believed the tenant to be a trespasser, and not 
ill cases where the former knowing him to ho a tenant brings a suit 
treating him as a trespasser. 19 W.R. 1R. 

(10) Inability to effect eervice of summons 

Tho section would apply to a case in which the first suit is dismissed in oonso- 
qnence of the plaintiiT*.s inability to gob the defendant served with 
* summons and a second suit is brought against the representatives of 
the defendant in the first suit. 4 M.H.C. 1. 

(11) Suit instituted with Registrar's sanction:— 

The time ooeupied by a suit instituted in tho P.R.C. Court with the sanction of 
the Registrar of the Court in respect of non-residents, but dismissed 
011 the ground of want of power in the Registrar to grant such 
sanction may bo dod acted in computing tho time for a second suit. 
19 M. 90. 

• 

(12) Suit dismissed as cognizable by a 8. C- Court^— 

Time occupied by a suit prosecuted with due diligence but dismissed as being 
cognizable by the Court of Small Causes may bo excluded when a fresh 
suit is brought. 16 M. 274. 

(13) Accidental circumstances:— 

« The words ‘ other cause of a like nature,’ include also accidental circumstances 
beyond the control of the plaintiff and causes not arising from the 
laches on the part of the plain tifL 17 W.R. 266. 

B.— What are NOT causes •similar to defect of jurisdiction? 

(I) Ignorance of law :— 

The words ‘other cause of a like natuA * do not release a person ft^m the obli- 
gation to know the law of the land. 10 A. 587. Compare 12 A. 461 
(F.B.) and 10 A. 524 noted under S. 5, Nos. 27 & 28 at p. 559, supra. 

(2) Mi^loinder of plaintiffs 

is not a cause similar to defect of jurisdiction. 2 A. 622. 

(Note).- This case is overruled by 22 A. 248 (F.BOi which is noted under head- 
ing A No. 1, supra. 
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Other cause o/ a like nature.* -—(contmaed). 

B.— What are HOT eansei similar to defect of Jurlsdlotion (oon^nfiad). 

• 

(3) Withdrawal of a suit or application : — 

' The causes for which withdrawal of a suit or applicatiou may bo permitted arc 
not causes *'of alike nature" with defect of jurisdiction and hence 
B. 14 duos not remove the bar created by S. 374, G.r.C. G B. 681 
(following 6 W.R. 184) (P.B.) ; 12 U. 02r, (10 B. 604). 

(4) Abandonment of part of claim 

A plaintiff, whoso suit is dismissed for want of jurisdiction and who institutes 
the same suit biised on the same cause of action in the same CJourt, 
having abandoned part of his claim, is not entitled to the benefit of 
this section. Tj M.h.J. 58. * 

(5) Neglect or laches of plaintiff: — 

does not come within the section. The inability of the Court to entertain the 
suit miist ha^'e arisen from an unavoidable circiimstanoe over which 
nobody had any control or something incideutal to the Court itself 
unconnected with the acts of parties. 34 P.ll. 1898 ; 10 B. 604. 

(6) PrevlouB Bait on nnfoanded title 

Time oeonpied by a- previous suit based ux^on an unfounded title cannot be 
deducted. M.U.C. 266. 

(7) MlBConeeption 

The time occupied by a suit dismissed on the ground off plaintiff’s misconcep- 
tion of his remedy connot be excluded. 28 M, 021. 

( 8 ) Want of cause of action:— 

• The time occupied by a suit dismissed^ on the ground of absolute failure to 
establish any cau«o of action cannot be excluded. 23 M. 583; 19 
P.R. 1888, • 

(9) gait on foreign Judgment which was a nullity 

Tkne occupied by a suit on a Foreign judgment, which was a mere nullity 
cannot bo excluded. .34 P.B. 1898. 

(10) HoA-BUit 

(n) The time during which a former suit, which was non-suited, was proseont- . 
ed, or the time during which an appeal against snoh decision AUa 
pending, cannofflic deducted. 6 W.R. 184 (F.B.) »^*Xj>B.Sup. Vol. 

(b) No deduction can be mode on Obcount of the pendency of a suit wrongly 
non-suited on a point unconnected with jurisdiction. 7 W.R, 160. 

(11) Ml^oindov of partioB ^ 

is nqt a oause similar to defect of jurisdiction. 12 A. SOTwlO A.W.N. 76 
(followifujl 2 A. 632 and dissmting/rom 10 C. 86). 

<12) Second BUlt Instituted before disposal of the first:— 

The feot that the second tuit, in bar of whicdi limitation is pleaded, is filed before 
.the disposal of the first suit instituted in a wrong Court, is immaterial, 

0 M.H.C. 46. 
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Other cause of a like nature.^— {continued). 

B.— What are NOT oautes sliiiilap to defect of jurisdiction 7— 

(13) Court’s inability to ehtertaln suit:-* 

The soction does not provide for the doductioii of ^imo daring which a suiti 
which the Court was not legally empowered to entertain was prosecuted. 
63 F.R. 1886. 

/2.— -Pant J?.' 

Where .proceedings in a suit have been stayed under |8. 30, Civil Procedure 
Code, the plaintifE who re-institutes the suit in j^othor Court is not 
entitled, under S. 14 paragraph 2, to the deduction of the time between 
the order staying proceedings and the return of the plaint, 34 W.B. 
26 ; 8 M.L.J. 370. 

• 13.-— ^ Scope of para J.’ 

(1) It is applicable also to execution-proceedings. 18 B. 734 (/otZoumip 2 A. 792» 

7 I.A. 167 (P.C.). 

(2) Application for execution : — 

Where an is bona fide made to a Court having no jurisdiction and pro- 

ceedJngb conducted, the decree-holder will be entitled to a deduction of 
the time occupied by proceedings in such Court. 20 C. 29 {distm- 
guishhig 16 C. 744) ; 38 C. 238=5 C.W.N. 150 {following 2 A. 792« 

• 7 T.A. 167 (PX.). 

(3) Transfer of application 

The time during which an application lor execution had been transferred by 
mistake to another Court not having jurisdiction may bo excluded in 
oornf^uting the period of limitation for an application for execution. 
19 M. 67. 

(4) Suit by a defeated claimant 

In computing the period of limitation for an application for execution, the time 
occupied by a suit by a defeated claimant for a declaration that the 
property attached in execution was not liable to attachment (such suit 
being ultimately decided against 8uch**clairnant) cannot be excluded. 
154 P.R. 1890. 

(5) Exclusion of time for another suit 

(a) In computing the period of limitation prescribed for an application, the 
time during which a suit (not an application) had been prosecuted for 
^ the some relief could not be deducted under para 3 of this seotion. 

3 A.W.N. 184. 

(Z») Where a decree-holder, instead of executing his decree, filed a fresh suit 

* ' upon the same cause of action, whi3h naturally failed, he cannot de- 
duct the time occupied by the suit either under section 14 or 19, in an 
application to execute the original decree. 7 A,W.N. 198* ' 

i4.—* Bxptamatlon I.’ . 

(1) A suit ends, for the purposes of this explanation, not on the day on which 

the High Court in second appeal remands it to the first appellate 
Court for disposal, but on the date the latter Court, alter the enquiry 
directed by the High Court, finally disposes of it. 12 M« 434. 

(2) The date of the dismissal of the appeal, and not the date on whieir the 

plaint is actually returned for presentation to the proper Court, is. the 
date of the teaniimtion of the suit, 8 M.L.J. 190. 
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15. In computing the period of limitation prescribed for any 


Exclusion of time 
during which com- 
mencement of suit is 
stiyed by injunction 
or order. 


suit , the institution of which has been stayed by 
injunction or order, the time of the continuance of 
th|^ injunction or order, the day on which it was 
issued or made, and the day on which it was with- 


drawn, shall be excluded. 


(Old Acta) 


S. 16, Act IX [In c-omjmtinf' the period of limitation prescribed for 

of 1871. any suiL, the commcuccnieni of which has been stayed by 

injunction, the time of the continuMuce of the injunction 
shall be excluded. * 


Act XJV of 1859. No correapondintj provision.] 


(IToteB) 

(1) Scope of section 

(a) The section is inapplicable to applications for execution ; it is applicable 

only to suits. 11 M. 103. 

(b) The section only relates to injunctions staying suits," arid cannot be ex- 

tended to applications. (Bee S. 8). 5 li. 29. 

(2) Buspension of execution 

A decree-holder would not be entitled to any exclusion of time during which 
execution was suspended by an injunction. 8 C. 21S»10 G.L.K. 143. 

(3) Order of attachment:— 

An order of attachment of debt made under B. 208, C.P.C., does not amount 
to an injunction or order staying a suit under this section. So the 
ordinary period of limitation applies. 13 A. 7G»10 A.W.N. 194. 

(4) Attachment before Judgment on ii^iinction 

(a) An obtained by a third party is not an injunction or order stay- 

ing tho institution of a suit on the bond by the obligee, within the 
meaning of this section. 13 A. 76 ; 14 A. 162. 

(5) An order under S 485 C. P. Code does not prohibit the institfttion of a 
suit within tho meaning of this section. 17 A. 198 (P.C.)b 22 l.A. 31. 

(5) Application by third par^ 

The fact that a third party has be^n prosecuting an application to get the 
deed on which a decree is based sot aside will not prevent limitation 
running against the holder of such decree who has neglected to fl^ply 
for execution thereof within the prescribed period. 11 A.W.N. 128. ’ 

(6) Bilking off execution-proceedings 

from the file, is an aot which may admit of different intezpretatioiis 

according to the oircumstonoes of the cose, and is not conclusive proof 
that such execution-proceedings were intended to be abandoned. 
4 C. 877. 
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■ Mvtttt-HOontiMmi). 

(7) Contianaitioii of pvoMdli4»:-' 

Where a Court disposee of an' applieation for execution after tho judgment- 
dobtor'e property js sold and the Bale-pr^joeeds paid to the decree- 
holder but where it afterwards sets aside the sale and directs the decree- 
holder, to refund the sale-proceeds, and the decree-holder, thereupon, 
applies again for execution, the latter application will be considered to 
'begone in continuation of execution-proceedings tJready set on foot and 
will not bo affected by the Law of limitation. <-.*4 G. 416 {/ollowiHff 
23 W.K. 183j. 

(8) Interdiction against collection of debts :-~ 

An order ^of Court interdicting a party from collecting debts is an interdiction 
against collection by suit or otherwise. A party so interdicted will be 
protected by tbe section, notwithstanding the fact that the order per- 
mits the party so interdicted to apply to the Court for special permis- 
sion in cases of debts likely to be barred by limitation. 8 M. 229. 

16. In computing the period of limitation prescribed tor a suit. 

for possession by a purchaser at a sale in execution 
Exclusion of time , , . , - i i i 

during which *judg- ora decree, the time during which the judgment- 

tomp^gto*8et*aside <lebtor has been prosecutiHg a proceeding to eet 

execution-saJe. aside the sale shall be excluded. 

(Old Acts) 

S. 17, Act IX of 1871. r**^"*^® above, 
def XIV of 18S9, -Vb correspmiding provision.] 

m 

17. When a person, who would, if he were living, have a right 

to inatitn ^ a sui t or make an applicat ion, diep b^re 
right accrues, the period of limitation shall bB 
aoohies. computed from the time when there is a legal repre. 

» sentative of the deceased capable of instituting or 

making such suit or application, 

- When a person against whom, if be were living, a right to inatitnte 
a lit or an application would have accrued dies befbre the right 
atttsmea, the .period of limitation shall b« computed from tbe tiiSie wW 
ther^ is a legal representative of the deceased against whom tho ^ain> 
tiff may institute or make such suit or application. 

Nothing in the former part of this section applies to suits to ^ 
fon^ rights of pre-emption or to snits for the possession of immoraable 
propt^^ or of an bereditaiy offiee. ' 


V 



614 


•[S. 17 to 


Aot XY of 1877 (INDIAN IJMITATION A(rr). 

(Old Acte) 

S. 18 of Act IX of 1871.— fSH-me as the pieuent Hectioii. 

ArJ XJV of 1839. — No mrreopimding provision ] 

C 

(Votes) 

(1) IiBue of administration 

111 a Auit by the Administrator-CTUiicral on behalf of the infant heir of a de- 
ceaficc partner of a firm for recovery of aKBots recovered by the survi- 
ving partner after the dcinisu of the deceased, }ield limitation began to 
run from the issue of administration. ild H. 544 (P«0.) nffirniinij 
20 li. 15. 

(2) Suit for account against manager's ropresentatives 

In a suit, for an account accruing to an employer on the death of his manager, 
liinitation will not cotiiinencc to run until administration has been 
taken out to such manager's estate. 7 C. 627. 

( 3 ) Executor (li‘ son tort \ - 

One cai not sue another executor of his own wrong or enforce his claim 

against the estate, without taking out letters of administration. Kveii 
where limited letters of administration are granted in respect of the 
estate of a person not falling within the Indian Succession Act, the 
whole estate remains unrepresented and no suit can be brought against 
it. 18 B. 337. 

(4) Represontative -person in possession of estate:— • 

A person in possession of the estate of a deceased Hindu is his legal representa- 
tive for certain purposes, until some other claimant (f'.i/., an executor 
under a will) comes forward. 4 C. 842. 

(5) Appeal against order adding js legal representative 

Where an application (s made to a Court to place the legal representative of a 
deceased judgment-debtor on record for purposes of execution and the 
Court, on enquiry, decides who such legal represontativo is, its order 
will not be appealable to the High Court : but where no such enquiry 
is made, the High Court may interfere and set aside the order. 2 G. 
L.R. 278. 

• 

( 6 ) Letters of administration— Hindus 

If Hindus take out letteijs of administration at all, they must take out general 
letters. They cannot take out letters limited to some of the properties. 

B c. a. * 


le. When any person, ITaving a right, to institute a snit^^? or 
make an application^^) has, by means of fraud ^3)^ been 
kept from the knowledge of such right or of the 
litto on which it is founded, 


Effect of fraud. 


^rViiere any <looiiineiit necessary to estahliah such right has been 
fraudulently concealed from him, 
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the time limited for instituting a suit or making an application — 
(a) against the person guilty of the fraud or accessory there- 
or 

(/-») against any person claiming throifljh him otherwise than 
in good faith and for a valuable consideration, 

shall he computed from the time when the^fraiid first became 
known^5^ tir*t.he person injuriously, affected thereby, or, in the case of 
the concealed document, when he first had the meiins of producing it 
or compelling its production. 


* (Old Acta) 

S. 19 of Act IX [Sjniic sis the above .section with the exception that the 
of 1H71 and S. 9 of words “or make an ap])]ication " in the present section 
Act. XIV i)f lH/59. were not to he found theiv.'J 

(irotes) 

Scope of Mction 

(1) The provisions of this section do not apply to criminal casos, and the limi- 
* tation prescribed in S. 11 of the Indian Salt Act (XII of 1882), is not 
affected thereby. 20 B. 548. 

i.--* Entitled to Institute a suit.* 

(I) Suits for pre-emption 

(a) Jji suits for pre-emption, whom exemption from limitation is sought for on 

the ground of fraud, it is necessary to prove that the fraud wasisom- 
ii'iitted within one year of the registration of the deed of sale and the 
fraudulent representation, if aay, was made in order that the pre* 
eniptor might bo kept from the knowledge bis right of action, and 
that the latter was kept from such ki|owlcdge by the representation. 

3 P.R. 1882. 

(b) Omission to give notice to pre-cinptors docs not amount to keeping them 

from a knowledge of their right.s by fraud so as to make this section 
^ . applicable. 120 LMi. 18H3 ; (29 P.U. 1878: 46 P.U. 1879 

(c) F'aihirc on the part of a vendeo to issue the noocssnry notice, ii^lending to 

keep the pre-einptor from a knowle^c of his right will entitle the pre- 
eniptor to sue, when lie knew the fraud, if the vendee has abetted the 
fraud or claims otherwise than in good faith. 1 O.C. 2G2. 

(d) Mere silence on the part of the ^vendor and vende<^ is not a fraud ; there 

must be some distinct act done with the intention of deceifing the pre- 
emptor or concealing the fact of the sale from him. 73 P.R. 1885. 

' (f) Registration of a deed of .sale at a place different from the one where the . 
property is situate, and failure on the part of the vendee to take physi* 
cal possession, such physical possession not being possible, 4o not 
amount to a fraudulent concealment sd as to give an extended 'perio' 
of limitation in a suit for pre-emption. 16 P.R. 1902. 
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J.—'BatUM to tasUtate m $alt.'—(eoitiimei). 

ff) Where, in a Huifi ior {»ra>6mptioD, the plaintiff daime^Munption from 
' limitation under this section on the ground that iWilier person) in 

'^collusion with the vendee, brought a suit to e&foroe his right but, 
subsequently, after the lapse of one year, withdcm the same, held the 
plaintiff had to show that the other suit was collusive and fraudu- 
lent. aA.W.N. 7. 

<a) Suit to set aside revenue-tale:— 

(а) Where fraud is made the basis of the claim in a suit for setting aside a sale 

under Madras Act 11 of 1864, the suit ou^t to be brought within six 
months from the date of knowledge of the fraud. 13 M. 168 (F.B.) 

(б) If the plaintiff alleges that, being in possession of premises, be was ousted 

therefrom under a fictitious revenue-sale, so contrived as to make him 
believe that he had no right of action at all, he will be entitled to rely 
on the fraud for an exemption from limitation. 21 W.R. 109. 


II 


2o—*AlMke an mppllcmtlon,* 

(1) Applioatlon under 8. 811, G.P.Code 

(а) An , on the ground of fraud, may be made within the same time after 

the knowledge of the fraud within which an ordinary application may 
be made under S. 311 C.P.C., if the application raises a question (bet- 
ween the parties to the suit) falling under 8. 244JC.P. Ck>de. Such an 
application may be made even after confirmation of sale. 17 C. 7G9 
(F«Bi) {disnenting from 14 C. 679). 

Of. 14 C. 679, which holds that the aid of this section cannot be invoked by an 
applicant under S. 311, C.P. Code, after the confirmation of sajj^e. 

(б) Unless a Judgment-debtor applying under B. 311, C.P.O., after the period 

pres^'^ribed by art. 166, can show that his case comes within he 

will bobaned. IC.W.N.67. 

(c) An , if regarded as one falling uilieQr S. 244, will be governed by art. 

17H. 3aW.N.333, 

but if fraud were the ground alleged for setting aside the sale and if it is regard- 
ed as an application under S. 311, it will be governed by thif^ seotion 
and art. 16G. Ibid. 

(d) An applicant, whose ^gbl to apply under S. 811 had beeif concealed by 
fraud, may take the same proceedings within 80 days after discovery of 
the fraud, notwithstanding the ooufirmation of the sale. 7 O.W. 

. N. 306. 




Applteliofi by a Gellector to set aside sale of a 

An applfcation by a Collector to set aside the sale of an nniecognized portion of 
a hhagt under Bombay Act V of 1862, may be. brought within three 
' years from the date the sale' oomee to his knowledge. 7 B. 648 : C/, 
7 B. 546, whibh holds that no law of limitation applies to su^ pro* 
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■ 3.—*Pimad,* 

A.*r>0«nenif. 

(1) * Definition «nd nature t— 

Fraud moans active deceit in dcdrauding or endeavouring to detlBud a person of 
his riglits by artful devioe. To be availablofis a defence' against limita- 
tion, the fraudulent act must have occurred while the plaintiff had still 
the right to sue. 1908>«a6 P.R. 1902. 

(2) Miaapprehenalon or neglect of doty:— ^ 

The Court’s action in sanctioning a compromise on a serious misapprehension 
of material facts caused by th^ actual fraud of executors (parties to a 
suit) under a will or by the culpable neglect of duty on the part of the 
executors sufficient to amount to fraud in the view of a Court of Equity 
*will be fraud under this section. R C.L.B. 169. 


(3) Coneealod fraud 

(a) The kind of fraud which would save a suit from limitation and which is 

provided for by this section is ' conr-ciilod fraud.' A mere allegation of 
collusion between defendant and some others in obtaining possossion 
is not enough. W.R. (1864), 364. 

(b) Unless, in a suit by one heir against his co-heir, for the former's shsiTe of 
• money received by the latter from a third person with whom it had 

been deposited by the person from whom both the heirs claimed, it is 
shown that there was a fraudulent concealment, art. 62 would govern. 
3 A. 170. 

(c) A suit against an agent to recover money received by him and concealed 

• from the knowledge of plaintiff is governed by this section. 21 W.R.245. 

(d) The realization by a decree-holder of the amount due under the decree, 
^ after a sale by him thereof to a third person, is a fraud ; and a suit by 

the assignee of the decree will bekived from limitation by such fraud. 
1 B.L.R.A.C, 76. 

(e) Though each of a certain number of facts, When taken alone, might be 
merely suspicious^' yet whou found to concur, they would establish 
fraudulent concealment within the meaning of the section. 12 P.R. 
1898. 

(4) Fraud ai an answer to limitation 

Where fraud xs pleaded by a plaintiff in answer to limitation, it must amoant to 
concealment of his cause of action Ibd the fraud alleged must be an 
ingredient in his cause hf action. Otherwise, he cannot jgfit over limi- 
tation. 9 W.R. 265. 


(fi) Ighoranoe of plaintiff:—* * 

4 ( 0 ) The in regard to the accrual of his right to sue will not p^y^' 

time from running against his suit unless it had been brought about 
by the fraud of the defendant, 8 W.R. 38. 

(6) Ignorance of the accrual of the cause of action, from any cause other^an 
the fraud of the defendant, will not save a suit from limitation. 
19 W.R. 269. - 
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3,—* Fraud,*- -(continued). 

A. — General.— (coniinned) 

( 0 ) Dishonesty : — 

= — in obtaining poasession will not prevent the possessor from availing 

himself of the law of limitation, which, however, cannot relieve him 
from the cln^rge of clishoiicsty. 5 W.K. *283. 

B. - Pleadinj; and proof. 

(1) Charge of fraud -pleading 

{a) A plaint charging fraud must set forth particulars ; general allegations, 
however strong, not oven amounting to an averment of fraud of which 
a Court can take notice, are not sufficient. A plaint defective in this 
respect ought to be returned for amendment or rejected. The Court 
ought not to dismiss the suit. 15 (\ 5M3 -15 l.A. 119 (P.C.). 

\b) The allegation must he specific, in particulars and detail, and the huding of 
the Court ought to be precise as to the particular acts and intentions 
consiitiiiing the fraud. 3 P.K. 18H2 ; 80 J>.B. lf)0!2 4 P.L.U. 

(c) The charge of fraud must he proved as laid in the plaint. If one kind of 

fraud is alleged iu the plaint, the plaintiff cannot, on failure to prove 
the parliicular fraud, bo allowed to substitute another kind of fraud 
for it. n B. 0‘20 - 11 l.A. Ill CPX.). 

(d) It must be proved by the i>erson alleging it. The Court ought not to pre- 

Slime it from the mere cxistencAi of suspicious cfrcumstancoB. 37 P.Ij. 
a. 1!X>3. 

Nature of fraud: 

(c) The section will not apply where the specific acts relied upon in the plaint 
as constituting th4 fraud are not substantiated. 91 P.B. 1893. 

(/) The plaintiff ought to show that there was an industrious and artful cou- 
jealment'of facts loading to the inference that there was a design to 
keep the salient facts from his knowledge. 32 P.H. 1681. 

(2) Burden of proof:— 

(a) It is for the defendant, who sets up limitation, to x*rovo that the plaintifT 
h.'id had clear and definite knowledge of the facts constituting the parti- 
cular fraud for more than the period prescribed for the suit. Mere 
proof that .plaintiff has had some hints and clues is not'enough. 14 B. 
408, 412 ; 07i appeal 17 B. 34l (P.C.)’ '20 l.A. 1. 

(fij When fraud is set up as a shield against limitation by the plaintiff, it is 

> for the defendant to prove that plaintiff had a clear and definite know- 

ledge of the fraud for more than the period of limitation allowopl, or 
that the want of knowledge alleged by plaintiff was not caused by 
fr.md. P.R. 1904. 

(c!) When once the fraudulent conceahnent is established, the burden is shifted 
on to the other side to show that the plaintiff had knowledge of the 
transaction beyond the period of limitation, 12 P.B. 1698, 
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4.—^ Against the person guilty of the fraud or accessory thereto.* 


Scope of section : - 

The section is applicable only to cases where the fraud is committed by the 
party against whom a right is sought to bo, enforced. 2 G. 1 =s:25 W. 
B. 425. 

V 

When the fraud became knof^n.* 

i 

Nature of knowledge 

(a) Mere suspicion is not enough. It must be such a knowledge as will enable 

the person defrauded to seek his remody in Court; and the fraud must 
have been fully known to the plaintiff, so that limitation might begin 
to run against him. 14 B. 408. [iV.7f.— See same case noted under 

the heading Burden of proof, (a) sHpra.’] 

(b) For a plaintiff to claifii the benefit of this section on the ground of a docu- 

ment having been concealed from his knowledge, ho must show that 
there was a fraudulei^t concealment and that he was, on account of 
such fraudulent concealment, unaware of its existence. 7 M.H.G. 22. 

19 . If, before the e-xpirntioii of the period presciribed for a 8uitt*> 

„ . or application in respect of any property or ri«:hl.^^\ an 

Effect of acknow- , , , .... . .. . 

lodgment in writing. • acknowledgment of liability in respect ot such pro- 

pert 3 ' or right/*'^ has been made in viTiting^"*) sigried^-’^^ 
by the party against whom such property' or right is claimed, or by some 
person through whom he derives title or liability, a new period of limi- 
tation, according to the nature of the original liability, shall be comput- 
ed from the time when the acknowledgment \?as so signed. 

• • 

When the writing containing the acknowledgment is undated, oral 
evidence^'’^ may be given of the time when it was signed, but oral evi- 
dence of its contents shall not be received. 

Ediplanation 1, — For the purpose of this section an acknowledgment 
may be sufficient, though it omits to specify the exact nature of the 
property or right, or avers that tlie time for payment, delivery, perform- 
ance or enjoyment has not yet come,^or is accompanied by a refusal 
to- pay, deliver, perfoim or permit to enjoy, or is coupled wit)i a claim 
to a set-off, or is addressed to a person other than the person entitled 
to the property or right^s). 

Explanaiion 2.—l\\ this section ** signed” means signed either 
personally or by an agent duly authorized in this behalf?). 
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And Acts) 

8.20, Act IX [('0 No pi*omii^ or ackuowledjiifrTieat in reapeotof a debb 
of 1871. or legiKsy. Hhall take the caee out of the operation of ttiie 

Act, imleae each proiniue or acknowledgment ia contained 
in Bome writing aigiied, fiefone the expiration of the prescribed period, by the 
party to be charged tlierewij^. or by his agent generally or specially authorised 
in this behalf. 

(b) When such writing exists, a new period of liinitatioB^j^<cording to 
the naturo of the original liability, shall be computed from the tme when the 
promise or acknowledgment wa.s signed. 

(c) When t.|ie wribiiig cuatainiiig the promise or acknowledgment is 
'undated, oral evidence may be given of the time when it was signed. But 
when it is alleged to liave been destro^’ed or lost* oral evidence of its contents 
shall not be received. 

Iffatplanaiion t. — For thn purposes of this section, a promise or acknow- 
ledgment may be sufficient, though it omits specify the exact amount of the 
debt or legacy, or avers that the time for payment or deliver}' has not yet come, 
or is accompanied by a refusal to ])ay or deliver, or is coupled with^a claim to a 
set-off, or is addressed to any jiersuii other than the creditor or legatee ; but it 
must amount to an express undert iking to pay or deliver the debt or legacy or 
to an unqualified admission of the liability as subsisting. 

« 

SspfafMtwn 2 , — Nothing in this .seettion renders one of 
or executors chargeable by reason only of a written promise or 
signed by another of them. 

a 

i'Uttsfmftons. 

Z, a bond-debtoi% hUi^elf writes a letter promising to pay the debt ^ his 
creditor A. Z affixe.s hia seal, but does not sign the letter : ’ 

Z pays part of the debt and promises orally to pay the rest : 

Z publishes an advertisement, re(|ue8tiiig his creditors to bring in their 
. claims for examination.: 

^ ' In none of these cases is^he debt taken out of the operation Of this Act. 

« 

S. i, Aet ZIV of Ijf, in rnptot qf any legacy or debt, the fertm vHtOt lgit 
« for tmm of limitation, loowlcl be liobte to Tpay Hhe eome 

have admitted that euoh debt or legacy, or any pari theret^, "ie 
dae-^an-Ai^teiiiledgment in writing tigtted by him, a new period Umiuaicn, 
aeaordiSn§ to {henatareqfthe origwed liability, AoU be oomputed frtm^ the date qf 
gfwl^ odoHMion : Provided that,if more than one pereon be Uable, none qf them 
ehaU become chargeable by reaeon only tf a wriiten aoknowhdgment eigned by 
emodmqfAm. 
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(NotSB) 

(1) Scope of aeetlon : - 

fnj This section covers cases where the original debt remains intact andja 
promise or acknowledgment is made in respect of it so as to give a new 
starting point for limitation. It does not cover cases where the old 
debt is extinguished and a now contract is entered into instead. 
28 W.B. 462. 

(f>J This section operate.s to give a now period of limitation by means of an 
acknowledgment made during the time the cauf|b of action for recovery 
*" 0 !^ a debt or the enforcement of a right is still subsisting. The renewal 
of a debt barred by limitation is provided for by 8. 25 of the Contract 
Act. 8 A. 7H1. 

(2) Minority of plaintiff 

If the plaintiff he a minor at the date of an acknowledgment (made within the- 
period of limitation prescribed for a suit), he will be entitled to the 
benefit of 8. 7, though time had begun to run before the date of such 
acknowledgment, because the section speaks of a tietv period of limita- 
tion, not an extension of the rdd period. 13 M. 135. 


/. — ^Before the expiration sfi//.’ 


(1) The acknowledgment must, in order to give a fresh starting point and save 
* limitation, have been made within the period of limitation prescribed 
for the suit. 2 A. i43. 




( 3 ) 



Ipledgmeni after the period of limitation : — 

^acknowledgment made after the claim is time-barred cannot save limita- 
tion. 5 A.W.N. 194. 

iwledgment during holidays:— 

• An cannot give a fresh start for limitation simply because the right to 

sue was, at the date of the acknc^wledgment, surviving on acoount pf 
the holidays, though the time ordinarily allov'cd for the suit had ex- 
pired. 4 Horn. L.R. 608. 

(4) i^ustment of aooount 

An , if it should be used as an acknowledgment of liability, must be 

made in writing and signed before expiry of the period of liniitation. 

. 6 B. 683. 


(5) Second acknowledgment:— 

A second acknowledgment made within ** th%new period" arising from a flnt 
acknowledgment made within the period prescribed lor the suit^ keepe 
^ alive the original liability. 11 B. 282 (6 C. 340). 

(6) Series of acknowledgments ^ 

Where a series of acknowledgments of a debt have been made, each within 
three years of the one next preceding, and the first of the aeries hae 
been made within three years of the date on which the debt was con- 
tracted, a suit for the recovery thereof is in time, if in.stituted within 
three years from the date of the last acknowledgment. 6 0. 840Mf G. 
L.B. 121. " 

Compare 2 Bom. L.B. 10S6»23 B. 330 under the heading 8 k» No. 16. iitfra. 

V 80. 
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lot lit’ 6t iBil (INDWN LIMITATION ACT). * [It f® 
l.—•Betan tie expInHon sult.’-feotKinued). 

(7) Aeknowledlgamt of mortgAgor'B title • 

An - to give n fresh start of limitation under art. 14R of Act IX of 1871 1 

must be jn aoknowledgment of a present subsisting title in the mort- 
^ . gagor. 9aC16«12C.L.B. 284. 

2*~^*tn respect of may property or right’ 

(1) Natare of aoknArledginent 

The aeknowledgment, in order to give a fresh nLarting point, most be one in 
respect of the particular claim or right : (e.g.) the acknowledgment, by 
defendant, of a tenancy different from that set up by the plaintiff is not 
^sufficient under the section. 6 M. 182. 

(2) Esecntlon-proceedlngs, applicability to: — 

The High Courts of Calcutta, Allahabad and Bombay and the Chief Court of 
the Punjab hold that the provisions of this section are applicable to all 
applications including those for execution of decrees, viewing an appli> 
cation for execution of a decree as ‘ one in respect of a property or 
right,* such right being the right to execute the decree. 8 C.W.K. 
470; 8 C. 710; 9 C. 730*18 C.L.R. 91; 23 C. 374; 6 C.W.N. 76(5; 3 A. 
320 ; 8 A. 247 (F.B.): 5 A. 201 ; 7 A. 424 ; 10 B. 108; 28 F.B. 1885. 

But, the Madras High Court, in 6 M. 171 (F.B.), holds that the provisions of 
this section arc inapplicable to applications made in the course of suits 
and proceedings including execution-proceedings. 

INSTANCES OF ACKNOWLI«l)GMENTS IN mECUTlON- 

PROCKEDIaNGaS:- ‘ V 

* A 

(1) Application to postpone sale 

and to issue a fresh proclamation. 3 A. 247 (F.rf.). 

(2) Liability under decree:— 

A deed acknowledging receipt of certain houses “in part-payment of the 
money due tinder a decree ** passed against the debtor’s father and in 
course of execution, is a sufficient acknowledgment of the right of the 
decree-holder to execute the decree. 28 P.B. 1885. 

<3) Judgment-debt:— 

A ■■■■■■■is a debt for the purposes of this seotion. 


! 


14 B, 390; 26^. 36«A. 
W.N. (1903), 179 But see 2 0. 468 ; 4 C. 708 ; 10 W.R. (F.B.) 8«B.L. 
B. Sup. Vol. Ogr ; 6 C.W.N. 766. 

(d) Applieation for itay of sale • 

An application by the judgment-debtor for stay of the sale of his property until 
a certain time wbei^ he says, he would be able to pay the decree-, 
amount, would give a fresh starting point. 10 B. 108. 

(dy Votilitoil by judgment-debtor 

praying for time, not an acknowledgment. 3 C.L.R. 572. 

•(jV.ii.)— This decision was under the old Act (IX of 1871). Under the present 
^ Act, such a petition will be an acknowledgment of liability by reason 

of the additional words, “or zmike an application” in the present 
section. 
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J.—'lii respect ct may property or right*— (etmtmued). 

Instaiyces of acknowledgments in Execution-Pboces dings. — (continued), 

m 

(6) Joint application 

A joint application by the judgment-oreditor and the judgment-dobtor stating 
the payments made towards, and the balance duo under, a decree, is a 
sufUoient acknowledgment so as to give a fresh starting point of limita- 
tion for execution. 16 A. 228»14 A.W.N. 55. 

(7j An acknowledgment niado in course of execution byttho execution of an 
agreement by judgment-debtor creates a fresh period of limitation for 
execution. 7 A. 424^5 A.W.N. 76 [following ^ k, 247 (F.B,) and 
6 A. 20tJ. 

(8) Endorsement on decree 

An made by Lbo judgment-debtor of part-payment of the decree amount 

will constitute an acknowledgment of liability under this section and 
will give a fresh starting point. 5 A. 201 s2 A.W.N. 221 [/ollotf’ing 
3 A. 247 (F.B.)] ■ 

3, Acknowledgment of liability In respect of such property or right** 

(Note). — The decisions under this holding (i.e.. No, 3) cover this portion of the 
section, as algo Explanation 1, which has to be read therewith. 

(1) Requisites of acknowledgment 

(a) An acknowledgment, to come within the section, must be an acknowledg- 

ment of habilUy to the pcr.-40ii seeking to recover possession or to some 
one he claims under. 14 0. HOI =M I. A. 16fl (P.C.). 

(b) It is not required that the ackuowlcdginent should specify every legal con* 

sequence of the thing acknowledged 

JSxfimple.^Xu acknowledgment by one of two joint-debtors that the original 
debt was a joint debt is sufficient to keep alive the right of the other 
to claim contribution. 25 C. 844 (851)»2 C.W.N. 402aa25 I.A. 95, 
(P,C.). 

(c) When the right claimed is a debt, there ought, in order to ^vo a brash 

start, to bo an unequivocal and unqualified admission of the debt or of 
the subsisting relationship of debtor and creditor. 30 0. 699-.=7 G.W. 

N. 051 (following 10 M. 220 and difitingiiishing 26 C. 715) ; 2 Ui»B. ^ 

• R.(18'J7-iy0]), 448. 

(d) The acknowledgment must, on the face, of it, purport to be that of Bln 

existing liability, though the namA>f the creditor to whom the debt 
acknowledged is owin]^ as also the identity of the debt acknowledged 
in writing, may bo proved by oral evidence. 25 M. 220 (F^B.)* 

(e) There must be an acknowledgment of a debt as such involTing the admisstm 

of a jural relation of debtor and creditor, and an intention* to contisue 
the relationship until the same is lawfully determined mast also ha 
evident, 16 M. 220- 3 M.L.J. .85 ; 20 M. 239. 

(/} The acknowledgment must be an absolutely unconditional .one. , A l^ter 
tantamount to a statement that the writer would see whether^lby ^ 
amount was due, will not be suincient to give a fresh start. 31 C. 195 
8 C.W.N, 168. 
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iot XY of 1877 (IMDIAS LIMITATION ACT). 

3. — ‘ AekaowMgmeat ot Uablllty la respect o/ each 
property or rights*— (coniinned). 

(1)— Requlaftes of acknowledgment 

{g) This section intends a distinct ackuowlodgmont of uu existing liability or 
jural relation, not an acknowlodgnient without knowledge that the 
party is admitting anything. A receipt incorporating a mortgage- 
docreg, by reference, cannot operate as acknowledgment of a subsisting 
mortgage. 8 B. 09. 

(h) A conditional promise' to pay, when able, made after the period of limita" 
tion in respect of an old debt had expired, cannot prevent the old debt 
from Mng barred by limitation. 11 B. 580. 

^(f) A promise to pa}^ unaccompanied by acknowledgment of the existence of a 
debt, cannot save limitation. 28 B. 177 (170). 

(j) A oroditot who does not openly assent to an amount acknowledged by his 

debtor to be duo to him, is nevertheless entitled to take advantage of 
such acknowledgment so long as it remains uncontradicted and un- 
explained by his debtor. G C. 447. 

(k) An assertion that a sum of money will be payable on the happening of an 

event, future and uiioortain, is not an acknowledgment of p debt. 3 M. 
H.G. 308. 

(l) The written acknowledgment must contain an admission that a debt is due. 

6 M.H.O. ?X). 

(7m} Part-payment of a debt is in itself no ackuowledginctft. To coii^tute an 
acknowledgment .so .'is to give a fresh start for limitation, IK part^* 
sued must have, in writing, authenticated by his 8ignature,4Bither in 
<‘xpr 08 S terms or by reasonable construction, acknowledged and ad- 
mitted that the debt or a part thereof i.s due from him. 2 M.H.C. 
79; HI.. 

(n) To satisfy '^he reqaireinonts of the section, there rauet bo some principal 

writing of a particular date which can be relied upon by itself, when 
prop irly construed, as constituting an acknowledgment of the debt. 
6 B.lj.R. 550. 

(nl) All ihiit is necessary to show is that the defendant admitted the claijn of the 
plaintiff as of right. It is not necessary tliat a precise sum should be 
mentiotied in the acknowledgment or that a promise to pay should 
have been '.naaef 3 (P.C.) 37>13 W.B. (P.O.), 86«18 M.I. 

A. 37. 

(o) Express admissioii ^ 

(1) An th.at the debt or a part thereof is due, is not necessary. 2 M. 

H.C. 307, 

(2) Admission rf money being due or iidmission of indebtedness is not essential. 

It is enough if the defendant acknowledges that accounts must be 
taken and that he would pay any money that might be found against 
him on such accounts being taken, though he danies that any balance 
was due by him. 10 Td. 259, 



8.191 


625 


Aot XY of 1877 (INDIAN LIMITATION ACt). 

J.— ‘ Acknowledgmptit ot liability In respect ot saeb 
property or right.’— (eostinued). 

(1) Requisites of sakaoiileAtmmt—(c(>nlintifd). 

(2) Effect of acknowledgment:-' 

An acknowledgment, intended for the purpose of eliding the law of limita- 
tion cannot, by any novation of the contract, give to the oroditor a 
Hght, in the absence of any stipulation to tiie contrary, to claim 
interest at a rate higher than that which the debt had borne down to 
the date when the acknowledgment was made. 14 M. 258 (P.C*)— 18 
I. A. 73. 

Distinction between acknowledgment and new contract 

(Notw) — A distinction has to be drawn between a mere acknowledgment and a new 
contract. An acknowlodgrncnt of liability will, if made beforo the expiration of the 
period of limitation for a suit, give afresh start for limit. it ion and save the cause of 
action already arisen from being barred ; but a contract to pay u del>t barred by limita- 
tion will neither give a fresh start for limitation nor revive the cause of action already 
extinguished, but will be available as a new contract that may bo sued on if it satisfies 
the requirements of S. 2.5 of the Contract Act. 

(a) Agpitement to pay a barred decree-debt:- 

An agreement to pay the amount due nuder a decree which is barred cannot 
i'evi\yB the decree ; but it will be a valid cniitract supported by oonsi* 

• deration under S. 25 of the Coiitniet Act. 1 f)iK>. 

-I- 

(b) Aclmowledgment and contract to pay : 

Acknowledgment made before the claim is barred will give a new period of 
limitation. An acknowJedgniont.iiiade after the claim is barred will 
be of no ii&e whatever unless such lu-knowledgriiont amounts to a pro- 
mise to pay within the meaning of S. 25 (cl. 3) of the Contract Act. 

8 H.rf.C.A.C. G ; 8 B. 1!M (F.B.). 

(6-1} “Baki deva” or ‘‘Balance due”: 

The (^uzarati words oorresiKinding to the English words “ Balance duo,” 

• which arc ofs«ommon use in balancing accounts, do not of themselves 

amount to a promise to pay within the meaning of S. 25 cl. 3 of the 
Contract Act. 8 B. 405, (10 B.H.C.^75). 

(c) Acknowledgment not a promise *to pay 

A bare acknowledgment does not amount to a promise to pay on which a right - 
of suit can be based. 11 C.P.Ij.R. G5. • 

(c-l> Agreement to pass a bond 

A document, whereby the executant acknowledges his indebtedness to the ow- 
ditor to the extent of a oartain amount, receives some money on tfe 
date thereof and promises to pass a bond for the consolidated sum 
later on, is not a mere acknowledgment but a distinct contract giving 
rise to a fresh cause of action. 24 B. 304, 
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J. — ' Ackaowledffmeat of liability in respoct of such 
property or right- ^ • 

id) Promise to p«y barred debt:— 

A letter espressing an intention to pay a barred debt is ineffeotual as an 
acknowledgment under this section, but conies under clause 3, section 
25 oi the Contract Act. 23 M„94. 

(«) Contract to p|y barred debt 

This section docs not debar a suit on a pro-note passed to secure a barred debt, 
S. 25, el. 3, of Act IX of 1872, recognising the right to bring such an 
action. 1 B. 590 ; 2 B. 2:10. 

if) Balance of account 

Whether a balance of account struck and signed by the debtor is a mere 
acknowledgment of liability or is a fresh contract constituting a now 
cause of action is dependent on the facts of each case. 68 P.ll. 1904 
J28 P.Ii.ft. 19(H, 

(27J Adjusted account:— 

An— or rtusukhnta is only evidence of the debt arising thorcfroni serving 

to give a fresh start for limitation, but not a fresh contract that can 
be sued on separately. 22 B. 513. 

A.— What ARE acknowledgments falling within the section 

(1) Memorandum In creditor's book:— 

A memorandum signed b\ a debtor in the creditor's bool^ stating that the latter 
is to rcc(‘ivc a specified sum with interest at one date and another sum 
at auothor date is an acknowledgment within this section. 33 P.ll. 

* 1882. 

(1-a) Memo of payments : — 

Memoranda of payments rAadc onik bond and signed by the debtor did not 
cunstib'ute acknowledgment under S. 4 of Act 14 of 1859. 6 W.R. 334. 

(2) Application for exteAsibn of time:— 

An in writing by th‘» debtor, for payment of the debt. 12 M.L. J . 351 . 

(3) Promise in muchilikka 

A promise in a muchilikka, under tho llont llecovery Act, to pay rent in instal- 
incniA which had already gone by, may be construed as an acknowledg- 
ment of liability to pay the amounts of such instalments. 8 M.L.J. 
2n)«22 M. 32.^ 

m 

(4) Statement In record-of-rights 

A— that the signatory^ was a mortgagee, comes within the section, 

' » though it omits to mention the name of the mortgagor. 1 A. 117 

Spankie J., contra. 

, Bstry in sbitlement record 

An-— der^cribingthe plaintiff as mortgagor and the defendant as mortgagee 
wiil serve os aukuowle^ment to give a fresh starting point for re- 
demption notwithstanding the fact that the entry docs not contain the 
sfgixetures of the parties. 145 P4lf }689, 
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A'ckaowhdgmeat of iiabUity in respect of such 
property or right^^^-^icmtiniied). 

m 

A. --What ARE acknowledgments faffing within the section. --fvon/inwdj. 

(5) Letter and reply 

Though a lettor written by a debtor to the creditor does not make mention of 
the sum duo nor contain any promise to pay, still, if it could bo inferred 
from tho letter written by the plaintiff and d|nianding payment and 
the letter written by tho debtor in reply thereto that tho latter has 
made an acknowledgment, it is enough to save limitation. 9 B.L.B. 
Ap. 43. 

(G) Recital in tale-deed : — 

A recital contained in a sale-deed executed by two owners of a 'property (one 
of whom had mortgaged his share to the other) stating the fact of the 
mortgage and tho amount due thereunder, is sufficient to save a, suit 
by tho inortgagoo against tho mortgagor for the recovery of tho amount 
due under the mortgage. 0 B.Ij.R. 290. 

(7) Oral agreement to extend Qme 

An for payment ^ a debt not barred at the date of such oral agreement 

will not contravene S. 19, or S. 25 of tho Contract Act, but will give a 
frosh start for limitation. 4 Bom. L.R. 50. 

(6) Petition of conipFomlse 

An acknowledgment of plaintiff's title to immoveable property made by the 
defendant in a petition of compromise will give a fresh starting point. 

1 C.W.N. 509. 

(9) Acknowledgment by son of mortgagee ; 

An acknowledgment of the title of the mortgagor by the son of the original 
mortgagee is sufficient in law to save limitation, although tho person 
acknowledging may have sons, who, under^ Hindu Law, are co-paro^ers 
by birth in the mortgage iutorest. G2 P.R. 1900. 

(10) Recltali In a mortgage deed:— 

• A statement made by certain persons in a deed of mortgage executed hy them 
may amount to an acknowledgment of their liability under another 
mortgage. 9 P.R. 1997. ^ 

(11) Promise to pay— Running aocofinti, admission of:— ^ 

Where there is an admission by the defendant of the existence of runniiig 
accounts between the parties and of the right to have tjie accounte 
taken, a promise to pay the amount to be found due may he implied* 
aCC. 715 » 3 C.W.N. 524. 

(12) Letter by drawer to drawee of hundi:— ^ 

A letter by the dri^wer of a hundi to the drawee, requesting him to pay the 
amount due upon the hundi to the creditor of the draweri is a sufMcai ' 
aoknowledjgment witlun the meaning of S. 19. 7 M. 892. 
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3.—* AekttowMgmeat ot UabUlty la reaped of aueb 
property or fight.*— (amtinued). 

A.— What ARE acknowledg^menta falling within the section.— (continued), 

(13) Shortage certifleateB 

Shortage certificates issued by the agents of certain common carriers, and letters 
written by the carriers themselves in reference to the short delivei^^ 
amoujit to acknowledgment of liability within this section. 

562^-|i Bom. Tj.R. 447. 


(14) Acknowledgment of mortgage 

The mortgagor's speaking, in a deed, of a mortgage as a'Uhird mortgage ’ is an 
acknowledgment of tho existence of the first and second mortgages and 
will give a fresh starting point if the same were made before the expiry 
of the period prescribed for suing on such mortgages. 5 M.L.J. 241. 

(15) Vore than one. acknowledgment 

In a case where there are two ackiiowludgiiients in an account-book, the latter 
being an acknowledgment of the debt due under the first, the latter 
will give a fresh start, if connection between tho two accounts is esta- 
blished. 2 Bom. L.B. 1086=^25 B. 330. 

(IG) Averment that time has not yet arrived 

All admission of a debt, with an averment that the time for payment has 
not yet arrived, will constitute an acknowledgment giving a fresh start 
fur limitation. 3 M.H.C. 30K. ^-s 

(17) Acknowledgment unaccompanied by promise to pay :~ 

An— is sufficient to give a fresh start for limitation though not accom- 

panied by a promise to pay. 4 M.IT.C. 38«5. 

(18) Acknowledgment to third party 

(a) A written is sufficient. 4 M.H.C. 385. 

(5) An acknowledgment made by a mortgagee of the title of the mortgagor to 
a third party was sufficient to save limitation under Act XIV of 1859. 
3 W.R. 3. 

(19) Deposition 

(a) A— given and signed by the debtor, acknowledging liability of a debt 

comes within the section. Per Muttubw'amy Ayku, J., — 1C M. 220«* 
3 M.L.J. 35— C#»fm Wilkinson, J., Ibid, {followed in 90 M. 2d9» 
6 M.L.J. 306) ; 7 C.W.N. 65i. 

(5) In a redemption suit a deposition of the mortgagee in a former suit which 
did not contain an aoknowledgment of the mortgagor’s title cannot 
save limitation. 3 A.W.N. 202. 

(20) Will:- 

An acknowledgment of a mortgage in a is sufficient, though the name of 

the mort^^agor and the date of the mortgage are omitted, especially 
where admittedly there was no other mortgage to which the testator 
could have referred. 10 M. d66«S M.L.J. 191. 
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Act XY of 1877 (INDIAN LIMITATION ACT). 

3.--^ Acknowledgment of Habllity In respect of such 
property or rlght.^— (continued). 

A*— What ARE acknowledgments falling within the sectlon,-~(contifmed). 

(21) Acknowledgment need not be to the plaintiff : — • 

Where one of two joint-debtors dinoharges the joint-debt and claims contribu- 
tion from the other, an admission by that other that the original debt 
is a joint-debt, though not made to his co^ebtor, is a sufficient 
acknowledgment to keep the right to contribution alive and to give a 
fresh starting point of limitation. 25 G. 844^^=25 I. A. d5=2 G.W.N. 
402 (P.C.). 

(22) Description of property i- 

Description of property as the mortgaged house " is sufficient for purposes of 
an acknowledgment under the section. 97 P.R. 1664. 

(23) Acknowledgment as surety 

An acknowledgment of liability, as surety, is enough to save limitation, where 
the defendant is sued against as a principal debtor. 10 A. 93=aS 
A.W.N. 13. 

(24) Wejlb-nl-urs, statement in i-— 

A sijfbtoinenL in the Wajib-ul-urs may amount to an aoknowlodgment. 6 
A.W.N. 300. 

(25) Written Statement 

(а) A '—-acknowledging the existence of a m.^rtgage and containing the 

maft: of the person to be charged wdth liability is sufficient to give a 
fresh starting point. 16 P.R. 1891. 

(б) A in a former suit containing a distinct acknowledgment of a morW/ 

gage and made within the period of limitation will give a fresh start 
of lijnitation under this section. 20 P.R. 1867. 

(26) Balance account:— 

A written signed by the debtor, but contaiping no undertaking to pay 

the amount and nothing, express or implied, to show that the .debtor 
agreed to pay, can merely amount to an acknowledgment and give a 
fresh starting point in respect of items not already barred, but cannot 
amount to a contract to pay a barred debt. (S. 25 of the Contract Act). 

• 36 P.R. 1886. 

(27) Assigning a wrong date:— 

An adknowlcdgment of a mortgage which is^thqrwise good cannot be rendered 
useless for purposes of Saving limitation, simply because a wrong datfl 
is assigned to the mortgage. 26 A. 313 » 1 A.L J. 1=A. W.N. (1904), 
p. 38. • 

t 

B-— What are NOT acknowledsments falling within the 

(a) Dehtov^ ligning an aaraad:— ^ 

t ' A made on an arbitration specifying that certain dobU wore to be paid A 

by certain paxties, would not give the creditor a ftrah oanso of action 
against the debtor so signing, but, at the most, would give a f rush start 
of limitation. 17A.W.K. 14i. 


t- 


m 
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3*^* AckttowM^meni of Uability /tf rcBpbci Mcb 

property or rfgbt.*—(oontiMiid). 

B.— What are NOT acknowledgements falling within the sectlon.-*<con^<l). 


(5) gooeptance of a sale certlfloate r— 

The aoceptanoe of a sale certificate by the purchaser of a mortgagee's interest is 
not an acknowledgment of the title of the mortgagor and cannot give 
a freely starting point for redemption. 6 M. 325. 

(c) Entilei in Bettlement-recordi - 

(1) An entry in the proprietor's column of Settlement-Records, to the effect 

that certain lands had been held on mortgage,' without any special sig- 
nature, cannot avail to give a fresh starting point. 116 P.B. 1891. 

(2) Certain items in the Kheiraf in a village settlement record road with a clause 

in the wajib-nl’Urz, held not to amount to an acknowledgment saving 
the right of redemption of the representatives of the original mortgagor. 
63 P.R. 1888 (93 P.R. 1877 and 32 P.R. 1880). 


(d) 




Aeknowledgment by minor:— 

An — x — given by a minor, acknowledging the mortgagor's title, is inoperative 
and cannot give a fresh starting point of limitation. 59 P.R. 1901. 

.-f 

Statement of balance in accoont books 

A in plaintiff’s account books duly verified without any signature of; 

defendant (who could not write) is not an acknowlcdgm^^.l^at could;; 
give a fresh start for limitation ; nor could thoi name^df^i^ illiterate 
defendant in one column, taken together with a cross intlpoilfbee, form 
'a valid signature. 10 W.R. 293. 


(f) 


Granting of time for payment 

A writing granting time for payment of a debt docs not come within the sec- 
tion ; the section covers only a mere acknowledgment of a debt being 
due, 17 W.R 406. 


(g) Acknowledgment without specification 

(1) An acknowledgment worded thus : — Remittance of £ 40 to old account" 

held to be ambiguous and did not nfsoessarily import that a^furtbor 
sum was due. 5 B.Li.R. 619. 

(2) A document worded jibus ; — If 1 have to stump up, the sooner it is done 

the bettor, though it would ^ against all my ideas of justice and 
right"— /celd to constitute no acknowledgment. 6 N.W.P. 306. 

(9) A letter containing no dislinot admission of a debt bat only doubtful 
expressions cannot amount to an acknowledgment. 2N.W.P.H.C. 
; 403. 

(h) ^Buiry lA debtor’s own hooks:— 

/ An eixtry in a debtor's own book does not amount to an acknowledgment, ufilses 
' communicated to his creditor or to some one on his bidialf. 10 
. B. 71. 
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3>—* Ackaowhi^mtatt of IkMIlty la napeet of sach 
proporty or tight, ‘—{cantimtd). ■ 

0 

B.— What are NOT acknowledfmeiita tailing: within the section.— (cc^iid). 
(^) Unsigned balance of aoeount:— 

Where an entry of a balance found to be due in the plaintiff 'a aooount-lwk was 
neither written nor signed by, nor on behalf of, the defendants, the 
entry would not be an acknowledgment of® liability so as to save 
-•" limitation. 1 A.W.N. 87. 

(i) Acknowledgment coupled with a set-off:— 

Where the wiit is for recovery of a sum duo under a contract for work done, a 
letter from the defondant containing a demand for a sum of mono^i 
accompanied by an admission of a set-off reducing the amount demands 
ed cannot amount to an acknowledgment so as to save limitation*- GO 
P.R. 1887. 

Acknowledgment by Revenue Gommissionep 

In a suit against Government for lands taken up by it, a letter by the Commis- 
sioner of Revenue expressing his willingness to recommend to Govern- 
ment would not be an acknowledgment of the liability of the Govem- 
^ ment. 11 W.R. 1. 

(OLD LAW.) 

Aeknowledgment under the Pui^ab Code 

the ^unjab Code and before Act XIV of 1859 took effect in Oudh, letters 
offc^ng to pay (i debt by instalments and praying to be excused from 
V ' payment of interest were held to be suffieient acknowledgments. 6 W. 
R. (P.C.) 18-13 362. 

(7n) Decree partly in favor of plaintiff and partly in favor of defendant:— 

Where there is a an application for execution by one cannot operate os 

an acknowledgment so as to give a start for limitation to the other, 
the two poriions of the decree being se^eAd and not joint. 22 B. 998. 

(31 ) Acknowledgment during holidays:— 

An acknowledgment given after three years from the date of a bond (the period, 
proscribed for a suit thereon) but while the right of suit suhsistedi 
* owing to the intervention of the vacation, during which the Courte 

were closed, did not give a fresh start for limitation under this seotioa. 

• 26 B. 782-4 Bom. L.B.C08. ^ ' 

• '■ 

C.—'Acknowledgment affected by Stamp Laws. 

(1) Acknowledgment when liable to stamp-duty:— 

An acknowledgment of a debt must, in order to bo liable to stamp-duty, have 
been intended to supply evidence of a debt. 30 G. 687. 

(2) Unstamped aoknowledgment’-'oellateral purpose:— 

Though an unstamped acknowledgment cannot be acted upon ” as 
acknowledgment of a particular sum being due, still it may be 
^ for the collateral purpose of showing an acknowledgment of an existir^ 
liabUity in .ies|iect of ftold. 18 B, 614. 


(h) 


^ fU 
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Acknowledgment of liability in respect of such 
property or rightJ*--(ctmtinned). 

C. --Acknowledgment affected by Stamp \jay/s,--(contimied), 

(3) Admiuibility of unstamped acknowledgment 

(a) An ackiiowlodgmcnt of a de1)t (\vhoro it is iulunded lo supply evidence of the 

debt) requiring to be stamped under article 1, Seh. 1 of Act I of 18711 
could^ot be admitted in evidence, if unstamped, oven for thr^jzrjjosc 
of Having limitation. 21 B. *201 (F.B.) {distin^ftifiing 18 b7*S14). 

(b) An before the period of limitation for ii suit had expired will save 

limitation, though it is unstamped : such letter not being written with 
the intention of supplying evidence of the debt and there being in 
existence, at the time, other evidence of the. same. 15 A. 50a 12 
A.W.N. 234. 

(4) Insuflioiontly stamped deed 

An r, though inadmissible in evidence as a pro-note, will be admitted 

in ovidenc.e for the piirpos<} of proving an acknowledgment of 
a debt, if it contains such an acknowledgment. 3 A. 581 (F.B.), 
Bpanku:, J., dissenting. 

(6) Unstamped balance sheet 

An— — signod by a gnma-stah of a business showing a balance dm* b\ him 
to the owner of the business is not an acknovvledgment of a debt and 
does not require to lie st.'imped. 15 0. 162 {fallowing 9 0. 127). 

D.— Acknowledg:ments affected by Reg:i5trati0n Law. 

(1) A compulsorily registrable, hut unregistered, deed containing an ackuowlodg- 

meiit of a debt signod by the debtor before the period preHcril>ed for a 
suit for the debt, is admissible in evidence of the acknowledgment of 
the debt. 5 C. 215 4 C.L.R. 361. 

(2) A compuls.irily registrable, but unregistore.d, deed may be admitted in 

evi Ic'ii'jR for the purpose of proving an acknowledgment of liability, 
notwithstanding want of registration. 3 A. 523. 

(3) Receipt— acknowledgment of title 

A compulsorily registrable, but unregistered, receipt, stamped with a one-anna 
stamp, will, if it contains an acknowledgment of title to imAiovcable 
property, be madmissible in evidence. 4 B. 590. (?/. 6 B. 232. 

P 

(4) Evidence of acknowledgment 

A Gomp^ilBorily registrable, but uurogiStered, mortgage-deed may be accepted as 
evidence of an acknowledgment of liability of a simple debt. 17 P.R. 
, 1881 ; 88 P.R, 1880. * 

-g.— ‘/w writing.* 

Ifevbal acknowledgment 

fl) A mere verbal admission of the correctness of an accounty the items of which 
arc barred by limitation, is not available to give a new start of limita- 
tion. 3 M.H.G. 378. 

{2) Sec 4 Bom. Ij.R. 50, noted oudor No. 7, Heading A «^a. 
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S.—' Signed.' 

(a) Markiman:-- 

, Tho mark of an illiterate debtor is as good as his signature, for purposes okthis 
section. 7 M. 66 ; 7 M. 76 ; 7 M.H.C. 358. 

CtmiiHire cascis (r;) arid (e) at p. 630, Hitpra. 

(b) Signature at top 

(1) The introduction of the name of tho writer of a letter at the top thereof is 

sigiiiiture of the writer under certain circnmsta|(‘es. 1 A. 683. 

(2) An artinowlcdsinent written by the debtor himself with his name at tho 

top is sn/Vu*ii‘iitly signed within the meiining of this section. 5 B. 88 ; 
HU. 

(3) It is inimalr-rJii-l whert! tin* signature is put down — bottom or top — in the 

acknowledgment. 10 li. 71 . 

(c) Writing of specified words:— 

The writing of ^peeified w'ords by at tlii> toj) and l)oUom of lettors, shown 

to be, the nsuiil way, amongst persons of that elass, of authenticating 
letters, is a “ signing ’* within the nicaiiing of this section. 18 BI 686 
{foUmving 7 ^I.U.C. 358). 

(d) Affixing of seal 

(1) js not * sufiiatiire’ within the monning of the section. 8 W.R. 513 : But 

s<*e next case. 

(2) Tho aillxing of a seal or stump, on which tho niimo. of tho signatory is 

impressed, is a suftlcient signing within thtMiieaning of this section. 
IBSnMi. 

(e) Documents of old Burmese fashion 

Drawing up of a document after the old Biirmosi* fashion docs not Hiuount to 
signing. 2 U.B.B. (lftU2-llG), 462 (7 M. 70, 5 J3. 88, 10 B. 71). 

(f) Holograph will unsigned * 

An acknowlodgmont in a holograph will, nut signed hy the testator, is not 
sufiicient to give a fresh starting point.* 1.6 AE. 380»2 M.L.J. 42 
5 B. 88). 

(g) Signature by dictation:— 

If the debtor dictates to a writer to write in the Books of the creditor what 
* would amount to an aeknuwledgmont, it would save limitation though 

he* did not himself write, sign, seal or mark the acknowledgment. 
122 l».R. 1889. % 

• 

‘ Orml evidence.^ ’ 

A.— Oral evidence admissible:— 

a 

(1) Identity of creditor and of debt 

Oral evidence may be given of the name of tho person to whom a debt acknow> 
lodged is owing as also of tho identity of the debt acknowledged. 
26 M. 220 (F.B.) ifolhwing I A. 117 (F.B.) ; 16 M. 366 and 5 M.H.C. 310]. 

Compare 17 A. 198=:22 l.A. 81 (P.C.) noted under Heading B.(No. 2) page 634, 
infra. 
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6.'-^*Oral evidence^* — {etintinucd), 

evidence admissible (continued). 

(2)^Altspatlon of aoknovledgment :- 

Material alteration in a \yritien iic‘.kuowledginent of a debt does not render it 
inoperative and inellective, the acknowledgment being only evidence 
of a pre-exi»ting liability and not the foundation of the claim. 25 B. 

Ctmqmre 20 B. 128 1 * 3 Bom. L.B. 574, noted under Heading B. No. 6, infra. 

^ I 

(5) Seeoiidary evidence 

(a) This section must be roid with Ss. l>5 and 91 of the Evidence Act; and 
does not exclude secondary evidence in rases in which the same would 
' 'be admissible under B. 05. of that Act. 15 M. 491=^2 M.Ij.J. 253. 
(12 C. 207). 

(h) S-— -..may he given of an acknowledgment which is lost or destroyed. 

13 0. 292 ; 12 C. 207. 

B. -Oral evidence inadmissible 

(1) Proof of existing liability 

The acknowlcdginunt must in itself imi)ort an existing liability ; siioli liability 
cannot be read into it by proof aliunde or by a subsequent admission 
of the acknowledgor. 20 34»12 M.L.J. 101. 

(2) Identity of debt:- 

Where there is nn noknowJedgniont of a debt, more than one debt being due to 
the creditor at the time, the acknowledgment must be such as to 
identify the particular debt sued on. Oral evidence cannot be admit- 
ted in this respect. 17 .A. 198 «b 22 l.A. 81 (P.0tV 

(3) Want of written acknowledgment 

Oral evidence cannot lie admitted to supplement the want of a written acktiow* 
ledgment. 8 W.U. 289 ; 7 W.B. 40. 

(4) Personal liability i • 

(a) S. 92, Proviso 0 of the Kvidonce Act ciiiinot be used for the purpose of 
importing into a letter an oc^rknowledginoiit of personal liability for a 
deibt, which is not contained in it even by implication. Previous oorros- 
pondence cannot be so used. 2 P.B. 1884. 

(h) Case in which the P. C. held that an authority to acknowledge the per- 
sonal liability of a debtor could not be implied from a Mftkhtamaniah 
to an agent. 17 A. 198»22 l.A. 31 (P.C.)- 

Content! of aeknowledgment 

Oral evidence of the contents of an ^acknowledgment cannot be received, nor 
is there any saving of acknowledgments received or given back before 
this Act came into force. 12 B. 268. 

<6/ JUMegton of dnte^;— 

Where a written acknowledgment boars a date which has been altered in an 
unauthorized manner, oral evidence to prove that date is inadmissible. 

, _ ; ' 3 Bom. L.B. 574*26 B. 128 (d^efini^uMnff aS B. 616). 

(7) IktgntiA. of ooknowledgor:— 

¥lie that lui meant such and such a debt cannot bo proved by hi^ 

evidence. 17 A. 191-22 LA. 31 (P.C.). 
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4 

•2.^*Age0t limJly muthorlMed.* 

(1) Aoknowledgiii^ntt by agenti:— % 

(a) When a suit is brought on on aoknoMrlodgiucnt of debt made by one person 
on beiialf jof another, it must be shown that the former hod power to 
acknowledge a debt for the latter. 2 G.P.L.B. 40. 


Ageuy 

(b) Am , withiu the meaning of Explanaliuu 3, caiftiot be inferred from 
the more fact that the person making the acknowledgment is a joint 
contractor. 25 M. 220 (FA). 

( 2 ) Aoknowledgmenta after termination of agency 

(n) An ncknowledgniont signed by an agent after the termination of the 
agency will he of no avail to save limitation. 5 G. 803 ; 7 I. A. 8(P.C.) 
(b) An acknowledgment signed by a person whose agency on behalf of the ' 
defendant had ceased to the knowledge of the idaintiiT, cannot save 
limitation. G C.L.B. 101 (P.G.). 

(3) Signed by another at debtor’s request :~ 

(a) A balance of account written by a xierson at the request of an illiterate 

debtor in the debtor's name and signed by the writer in his own namOf 
held to bo a, binding acknowledgment by an authorized agent. 7 B. 
615. 

(b) A letter (containing an acknowledgment) headed as iiddressed the 

prinuTpal to a creditor and written by an agent, the last portion of the 
letter being written by the xirincipal himself, hehl to l»e an acknowledg- 
ment by the agent. 1 A. 683. 


(4) Acknowledgment by one of two mortgagee^:— 

(aj An——, where they ate joint mortgagees and the mortgage ia not 
redeemable piecemeal, cannot avail to save the mortgagor's right to 
redeem from being barred. 18 A. 458 ; f A*.L.J. 355 ; 157 P.B. 1868 ; 
G1 P.R. 1877. 

(b)^ An acknowledgment signed by one of several mortgagees or by one of tlie 
several heirs of a mortgagee, will not save the suit as against the otbers. 

• 17 B. 173. 

(fi) Acknowledgment by one of several oo-obligoNbor moHigagOPB 

When a creditor enters into a trqfisaction with all the members of a family as 
co-obligors, an acknowledgment made by one of them cannot be re-' 
garded as an acknowledgment ^uly made on behalf of all the oo^ofali. 
gors, though the person acknowledging is the managing mmfaer of 
the family consisting of tho oo-obligors, 25 M. 220 (F.B.). 

(6) BMking balABoe by one of two partners; — 

The aoknowledgment fay &ne of tw'o partiiei s, when the business of the partner-*^' 
ship has cqased» cannot give a fresh starting point, the partner signing 
not being an agent of the firm. 140 P.B. 1889. 
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7«— * Agent duly authorlMed. (continued). 

(7) Aoknevledgment by B»rabarakhar:— 

A HarabarakJMrt not being, the guiirdian of the property of a diequalified 
proprietor, oannot have authority to admit the personal liability of the 
disqualified proprietor to the debt. 17 A. J9R»22 l.A. 31 (P.C.)- 

(8) KatnrAl giiardiaA 

(a) An acknowledgment by a ^sind mother of a minor will give a fresh 

start for limitation,' if it lx: shown Hint such ackiiowlodgnient is for the 
benefit of thp minor. 4 Bom. L.R. U12 [2G B. 221 3 Bom. L.B. 817 
(F.B.)] oven tiling 20 B. 61. 

(b) A guardian of a minor has authority to acknowledge a debt so as to keep 

it alive against the minor, iirovidod the acknowledgment is made before 
the debt was barred. 17 M. 221 {follnwing 5 M. Kill, F.Bt). 

(c) Although a guardian of two minors may have x)ower to manage or to make 

partition of the estate, ho has no }K)wer to bind the estate of either of 
the w’ards hy admissions of previous transactions. 10 C.L.B. 877 (P.G.)* 

’ (d) A cannot acknowledge and give a fresh start as against a minor. 

13C.L.R. 112. 

(9) Mother 

A ^has ho power to bind her minor son by an ju:knowlodginonl and thus 

give a fresh start for limitation. 13 C. 202. 

(10/ Manager of a Joint Hindu family : * 

The has the same authority to acknowliidge as he has to create debts on 

behalf of a minor though he has no power to revive debts barred by 
time except with special authority. 5 M. JG9 (F.B.) ; 17 B. 512. 
(Nut£). — 5 M. 169 overrules 1 M. 385. 

e 

(11) Guardian under Act YlII of 1890:— 

A guardian appoiuted under Act VllI of 1K90 (The (luardians and Wards Act) 
can extend, by means of an acknowledgment, the period of limitation 
as against the ward, jirovided such act be for the protection or benefit 
of the ward’s property. 26 B. 221 « 3 Bom. L.R. 817 (F.B.). This 
case overrules 20 B. 61. 

But see 26 C. 51, which bolds (following 13 C.L.R. 112 and 13 0.^2) that 
there is no difference lietween an acknowledgment given by a certifi- 
cated guardiau i^hd that by an uncertiflcatod guardian, and that neither 
can give a fresh start for limitation. 

(18) OOttrdian under JLot XL of 1858 

(n) A— can sign an acknowledgment and give a fresh starting point. 
25 P.R. 1886. 

^^•AeknoMledFnient by one of two guardiau 

(6^ An - —would give a fresh starting jpoiiit, if it was in the ordinary 

course. of business and if the other guardian had loft the whole of the 
management of the businesB on the minor’s behalf to the former. 
7 P.R. 1690. 
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T.—*Ag0ati0ilj^jaittorlM»a.*-r-(contitmed), 

(13) Colleetor *• agent of the Court fit Wardi 

* (a) A has no authority to mnhc au acknowledgmont on behalf of 

award under the Court of Warda and- thus give a fresh start for limita- 
tion. 10 W.B. 176k 

(b) A written statement by the Ooliector as representing an inoapaoitated 
mortgagee under the Court of Wards giving the date of the.Jiiortgajge 
may be admitted in evidence for the purpose of proving the date of &e 
mortgage, the iiiortgsige deed being lost. 8 A.W.N. 187> 

(14) Aoknowlodgment by Legal Ppactitlotton 

(a) TAottcr by dofendauts* attorney to i>laiiitifrs* attorney to the effeot that 
the defendants were willing to pay the rent in question in ease the 
piaiiitifTs should show a title to give a good receipt to the defendants 
that would satisfy their lawyers, }ield to be a sufficient achnqwledgmeCt, 
within the section. 26 C. 204 -b 2 C.W.N. 718. 

(h) letter by a Mnkhtar of a raisnt, giving the date of a mortgage, may be 
admitted in evidence for the pui'i^ose of proving the date of the mort- 
gage, the deed of mortgage being lost. 8 A.W.N. 187. 

(r) An admission made by an advocate or a duly authorised vakil of a jodg- . 
meiit-dohtor, in a case not inier partes, that a certain decree was 
subsisting, w'ould give a fresh starting point to the decree, if such 
admission was relevant to the other ease. 18 A. 884 =>=16 A.W.N. 101. 
{folloiving 3 A. 247). 

(d) The payment of part of a judgment-debt by the judgment-debtor, with an 

acknowledgment of liability by bis pleader, is sufficient to give a tosh 
start. 22 B. 722 <10 B. 108 ; 16 A. 228 ; 9 C. 7S0 ; 23 C. at p. 387)^ 

(e) A petition signed by the vakil of a judgment-debtor, praying for additional 

lime for payment of the amount pfthc decree, was a sufficient acknow- 
lodgment of liability nndor this section. SO. 716»lQC.L.lt. 618; 
9C, 730-18 C.Tj.R. 91. 

• 

{ f) A petition put in Court, signed by the vakil of the judgment-debtor, admit- 
ting liability for the judgment-debt and making payment of certain 
amount, would save liiuitation, the petition operating as an aelgadw- . 
ledgment of liability. 23 C. 374. 

(g) An acknowledgment by an agent, (e,g.) a valul, before the Aet qf 1871 
Citme into force, could not keep a claim alive, because, under, the, 
earlier Limitation Act, an agent iftd no authority, to sign such an ' 
acknowledgment. 8B.*99. 

* Authority of mgenU to rfvive horrtg dohto** 

4 

(a) A power of attorney authorising an agent to execute bonds m substitutton 

of former debts does not authorise the agent to renew batted debts hy 
giving new bonds in substitution. 11C.L.R. 681. 

(b) Hindu fmiw;— ' 

A Hindu father can bind his son by reviving a barred debt. The son will tie 
bound to pay such debt from any of the assets of the father. 6M.998« 

T 82 
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* Authority of agents to revive barred debts.* --(continued)^ 

(c) Manager of a Rindn family 

A manager of a joint Hindu family cannot revive, by acknowledgment, a debt 
barred by limitation, except as i^ainst himself. 20 B. 155 ; 14 B.Ii.R. 
O.C. 21. 

(d) Hinda widow 

It is conipct|nt to a Hindu widow representing her husband's estate to bind 
4 the reversion by reviving a barred debt. 15 M. 189. 

* Acknowledgments by Agents before Act IX of 1871.* 

(a) An acknowledgment by an agent, such as a vakil, made before Act IX of 

1671, was insufficient to give a fresh start for limitation, bocausc Act 
XlV of 1859 contained no provision for acknowledgments by agents. 
20 W.R. 376 = 33 B.L.R. 177 (PX.) ; 1 A. 642 ; 3 A.W.N. 202 ; 8 \V. 
R. I ; 8 B. 99. 

(b) Acknowledgments signed by agents, which were insufficient under Act 

XJV of 1859 to keep alive a cause of jiction, became sufficient for that 
purpose under Act IX of 1871. C C. 340=»7 C.L.R. 121. 

* Acknowledgments re mortgages before Act XlV of 1859.* 

(1) In order to save a suit for redemption of a mortgage executed before Act XIV 

of 1859, the acknowledgment must bo made between the creation of 
the relationship of mortgagor and mortgagee and*beforo the cud of the 
period of limitation. G M.H.G. 138. 

(2) .-Vn , to keep alive a cause of action to redeem a mortgage, must be signed 

within 60 years of the mortgage, under S. 1, cl. 15 of Act XTV of 1859, 

5 M. 182. 

(3) Before Act XlV of 1859 there was no limitation for suits for redemption of 

mortgages.. An acknowledgment of a mortgage was made, prior to the 
enactment of Act XlV of 1859, by the reprcseTitativos of a mortgagee, of 
the mortgagor's title. Held, such acknowledgment sufficient to give 
a new period of 60 years from the date of the acknowledgment. 1 A. 
426. 

(1) An acknowledgment made, after lapse of 60 years from the date of mortgage and 
l>cforo Act XlV pf 1850, could not avail the plaintiffs suing for re- 
demption alter Act IX of 1871 came into force. 109 P.R. 1864. 

t/ 

(5) A suit for redemption of a usufructuary mortgage will not be barred even 
though the mortgage^ be more than 100 years old, if there be an 

* acknowledgment of the mortgagor's title within the period of limita- 
tion. 14 A.W.N. 87. ' 

(G) Where, in Ihe case of a suit to redeem a mortgage made more than 60 years 
before the 1st October 1877, an acknowledgment was set up to save 
limitation it was necessary to show that the acknowledgment was suffi- 
cieiit under Art. 148 of Act IX of 1871, so as to keep the claim alive 
until the present Act became Law. 68 P.R. 1894. 



9> 80] * Aot ZY of 1877 (ikuun limitation act). 639 
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* Acknowiedgmeata re mortgagee before Act XiV of i6S9**--(€nntinued), 

• (7) An Ackiiowlcdgniont by a mortgagee within sixty years from the date of a 
mortgage, to the effect that the land belongs to the mortgagor and that 
the mortgage is subsisting, is sufficient to give a fresh starting point 
for a suit for redemption. 6 Bom. Ij.B. 38. 

(8) In eases of mortgages executed before the coming into force of Act XIV of 
1859, an acknowledgment of the mortgagor's title most be made 
within 60 years from the date of the mortgage so that it IfSay serve as 
a new starting point of limitation. Otherwise, the suit will be barred 
after the expiry of GO years from the date of the mortgage. 37 C. 
1004 -27 I.A. 103-4 C.W.N. 565 (PX.) 

20. When iiitorost on a or legacy is, before the expiration 

Kffoct of p lyniont prescribed |)oriod^''>, paid as such^'^ by the per- 

of interest as such. SOU liable to pay thc^ debt or legacy, or by his 
agent duly authorized in this behalf, • 

or when part of the principal of a debt^®^ is, boforo the expiration 

Kffoct <ff part pa prescribed period, paid by the debtor or by 

ment of principal. his agent duly authorized iu this behalf^3>, 

a now period of limitation, according to the nature of the original 
liability^^^, shall be computed from the time whem the payment was 
made : 

Provided that, in the cas4‘ nf part^payinont oF tho principal of a j 
debt, tho fact of the payinont. a)>pears in the hand-writing of the person j 
n^bking the saine^*\ 

Where mortgaged laud is in the possession of the mortgagee, the 

Effect of receipt of receipt of the produce of snclt land^^^ shall be deemed 
produce of mortgag- 
ed land. to be a payment for the purpose of this section. 

% 

S. 21, Act IX of 1871. [Same as alitive^ — but the proviso ran as follows : — 

Provided that in the case of part-payment of principal 
the debt has aigsen from a contract in writing, a&d 
the fact of the payment appears in tho handwriting 
of the person making the same, on the instrument, or 
in his own books, or in the books of the creditor. 

(N. B,)— Tlie last clause of the pi^eseiit section was not found in S. 21^ of 
Act IX of 1871. 

4ct XIV of 1858.— jVii eorren^y^nding provision]. 
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(VotM) 

Paymmt of tutenst mb skcA. ' 


»• 


(1) F^ymant of lotoFeii m iiioh :— 

faj Faymcait must be made as * sitclt * as for interest. Payment when no 
amount was due for interest, cannot be such a payment as would give 
a fresh start for limitation. Nor would pa 3 rment a/t^ the expiration 
of th|period give a fresh start. 2 U.6.B. (1<^2'1696) 466. 

The meaning of the section is that there must be either an express intima* 
tion b 3 c,the debtor or proof of the exisLonoc of circumstances going to 
show that the payment was on account of the interest on the particular 
debt sued on. 15 G.PJj.B. 29. 

(2) Mivwy of food*:— 

r payment either of prinaipnl or interest, as such, will save limitation. 
24 B. 619-2 Bom. L.B. 452. 


(8) FitjAttil of Ipierett 

(a) —by tlio principal debtor within limitation docs not give a fresh 
starting point for limitation against the surety even in the absence of 
any prohibition by the surety against the payment of interest !)>' the 
debtor on hH account. 28 B. 248—5 Bom. L.B. 1020. 

. (h) Where, apart from a document which is infidmissible in evidence for want 
of registration, the receipt of certain sums cm tntercs/ cannot be proved, 
the receipt of the amounts cannot save the suit from limitation. 
19 B. 668. 


(4) Bukev’i mdltlng interest:— 

Banker crediting interest is not payment to give fresh storting point, though 
the entry was made in the presenoe of the ousiomer (plaintiff), there 
being no demands on both sides to set off tigainst one another. 18 B. 388. 

(5) Credit wiKhout aetunl payment 

A mere credit of interest entered in the accounts of the defendants, without 
aetunl payment, is not a sufficient payment of interest as. such, under 
this section, to save the bar of limitation. 19 M. 840—6 M.L.J. 177. 

y.— « PMrt^pmymeat of prlncIpmL ' 

(Notib). — T his portion of the section and proviso 1, have to be read together. 

(1) Byidemie 

The writing evidencing the part-payinent of the principal need not, on the face 
of it, show expressly that the payment was made as such. Per 
BairaBTEE, J., 6 C.W.N. 218.^ 

(S) fodommaiik of a oheqao 

in favor of the creditor, is not epough to satisfy the requirements of the section. 

^ 9M. a71;19A. 307-17 A.W.N. 49. 

■ ^ Where an ir solvent in debt to a bank addressed a . letter to the bank enclosing 

a cheque for certain amount and requesting that it should be placed to 
the credit ol the loan account, heldy the payment was a plurt-payment 
and the /act ol such part*payment appeared in the handwriting of the 
debtor within the meaxiing of 6. 20'of'the Act. 23 G. 592, 
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2,^* Part^pMym09t af prtncipMi.'^(coniinmd), 

V 

(4) . Part^paymeni of principal * 

The writing need nob specify that the payment was appropriated towards 
princi 2 }al. This may be proved otherwise. Tf the fact of payment 
appears in writingi it is enotigh. 6 M. 261 . 

(5) Settlement of accounts : — 

A payment ne<»d not neoeKsarily lie in money. It mtf^ be by adjustment of 
aceounts, with the consent of both parties, if such adjustment should 
afford .a coniiilete answer to the creditor's claim* 24 B, 420 ** 2 Bom. 
li.B. m. 

(6) Entries of credits in Plaintiff’s accounts : — 

Whore, subsequonLl\ to the .idjustmcnt of his account with the plaintiilB, the 
dofundaiii had Ikien credited with certain amount, such credits not 
being signed by the defendant ; such aniount was not payment within 
the moaning of this section. 0 B. lOH (6 B. 196). 

(7) Bum realised in execution:— 

A sum realized bv an cxt.vcution-sale c.iiinul i>t‘ considered part-payincut so as to 
give a new perbid of Ihuilation. 0 B. 020 ; 24 W.K. 20 ; 25 W.B. 249. 

( 6 ) Payment of Judgment-debt : - - 

An uncertified 2 >ayjnent of a judgment-debt out of Court, may be taken into 
consideration for seeing wbethcr an execution-application is OC is not 
barred by limitation. 20 A. A.W.N. (1903), p. 179 (following 17 A« 

42 and 21 B. 122 ; and overrulin/f 12 A. 509), 

■ 

(9) Endorsement of part-payment on decree 

See 5 A. 201 =*2 A.W.N. 221, noted under H. 19. 

(10) Endorsement without payment 

An endorsement of part- payment upon a jxind is hiifticient to save limitation, 
though there, is no lu'.tual payment at the time ol the endorsement. 
10 M.L.J. 2.'). 

• 

(11) Payment generally for principal and interest 

\ ^ without specifying what part is to be appropriated for principal and 

what for interest, is a payment for interest as such, and serves to 
afresli start fur limitation. 4 Boin. Tj.R. 231. 

• 

(12) Payment without appropriation :- 

But a payment generally towards a debt, without any thing to show whether 
it is made on account pf principal or interest, or both, or indefinitely 
or on general account, cannot serve to extend time. 5 Bom: 850. 

(18) Ohjeot of proYlso • 

The main object of the proviso is that there should be clear and unmistakeable 
evidence, in the handwriting of the person making the payment» of the 
fact tliat he made it in iiari-payinent of principal and thereby uuy 
pliedly admitted that he was still liable for payment of the balance 
principal. The creditor is not entitled toxjrove aftunde that the pay^' 
ment of a sum of money by his debtor was made as part-payment of 
the principal debt, 124 P.B. 1694. 
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2.—‘ Part-pmymeat o1 prittclpal.’—(omfimed). 

(14) BequliltM of paft-payment : — < 

III order to give a new starting point, the faet of part-payment must appear in 
the handwriting of the* ik'vsou making the aame, and not in the hand- 
writing of anv otlit']- |)orson, however authorized he may bo. 23 C. 546 

(F.B.). 

(15) Handwritiog oi the perBon, Ac. 

Po.rt-payweiiit of the principal must be in i he handwriting of the person making 
it, aniT not in that of :iny other jicrson. 26 B. 246. 

(16) Application to Collector in Execution : — 

A joint — of a decree, the same having been transferred to him for execu- 

tion, stating that a certain amount w.as ]>aid by the judgment-debtor 
to the decree-holder rind that the bnhince was due, is sufficient to save 
limitation under this section. 10 A. 228 «b14 A.W.N. 55. 

(17) Hark— lllitarote persoii :~ 

The signature of tlvo payor, or the affixing of his mark beneath an endorsement 
not written by him, is sufficient to satisfy this section. 7 ^l. 55 ;7 M. 
76 ; 28 B. 262-5 Bom. L.R. 1031. 

(18) Endonement Bi^ed by debtor : — 

Though ail endorsement of payment of principal of a debt is not in the hand- 
writing of the jiayer, it is sufficient, for purposes of this aoction, if it bo 
signed by him. Of) P.R. 1884. 

J.— * Agent duty autborlMed,^ 

(1 ) Implied authority 

The authority of an agent to make iiart-paymoiit of priiieipal or interest and 

give a fresh start for limitation, may bo implied. 17 0. 944, 

* 

( 2 ) Payment by guardian 

guardian appointed under Act VIII of 18U0 can make a part-payment of 
the princi|:)al and thus extend the perirsi of limitation, provided such 
part- payment is for the piotoction or lienefit of the ward’s property. 
26 B. 221 (F.B.) = 3 Bom. L.R. 817. 

('!) Agent— Certifled guardian • 

The certified guardian of n minor is an agent authorized to pay interest, within 
the meaning of this si’iction. 29 C. 647 — 0 C.W.l^. 729 (26 C. 51; 
ilOB. W). ^ 

d 

. (4) Paymottt by previonB guardian 

The payment of interest, by the previous guardian of a debtor remaining in 
• management after the debtor's majority, is a payment by “ a person 

duly authorized ” within the moaning of this section. 18 M. 456 (18 C. 
292 , 5 M. 169 (F.B-) ; 17 M. 221 ; and 17 B. 512). 

(5) natural guardian— mother 

A mother (the natural guardian of minor debtors) cannot bi; regarded as a 
* duly authorized agent ' so as to be able to give a fresh starting point 
by making payment of interest. 1 A.L.J, 302— A.W.N. (1904) 137, 
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J.— ‘ duly auttoriued.—(confimu:d), 

(G)^ Payment by Joint Manager 

Payment of interest towards the original debt made by the joint manager of 
two joint debtors authorissed to pay up, out of joint funds of the joint 
debtors, interest upon joint debts, is sufliciciit to give a fresh starting 
point to the right of one of the debtors to claim contribution from the 
other. i25C. C.W.N. 40:2 = 25 I.A. 95 (^.C.)- 

(7) Payment by agebt of Court of Wards 

Payment of money made in pursuance of an order of the President of the Court 
of Wards to the creditor of a ward, ou account of the debt duo to him, ^ 
would not amount to part-payiuont within the meaning of section 20, 
though the order diroc.ting the payment would amount to an acknow- 
ledgment so as to save limitation. 1 P.tt. 1897. 

‘ Receipt of produce of mortgaged land.* 

(1) Scope of olauee 

This clause is intended to extend the time for a suit by a usufructuary mort- 
gagee to L'ec:ovcr the debt, but is not intojided to override the general 
provision as regards limitation for suits for redemption to bo found in 
art. 148. 18 A. 295=1G A.W.N. (58 ; 2(5 A. 197; A.W.N. (1903)223; 
[ciiss^!7i/in^/ from A.W.N. (1891), p. 87]. 

(2) Receipt of produce 

The receipt by mortgagee of the produce of land iiiurtgagcd to him is a payment 
w'iLlirin the meaning of S. 20. 13 M.L.il. 83 » 20 M. 08G (F.B.). 

(3) Suits by mortgagee and mortgagor 

A mortgagee suing fui’ the money duo under :i mortgage may avail himself of 
the payment of produce to save 1 imitation ; hut such payment may 
not avail a mortgagor suing to redoem. Tie can only succeed on the 
strength of an acknowledgment under S. 19. 37 P.R. 1883. 

(4) Receipt of proSts 

The roeeixjt of the produce of land held under a deed of mortgage required to 
be, but not, registered, cannot be deemed to be a payment for the 
purpose of this section, because the unregistered deed is inoperative to 

• create a valid mortgage. 7 M. 539. 

Debt.* 

Debt:- ' 

(a) — in this section, does not include jhdgmcnt-debts. The provisions of this section 

re part- payment of debts do not apply to judgment-di^.bts. G C.W.N. 
766 ; 20. 4G8; 4C. 708. 

(b ) But, the word includes also a judgment-debt. 14 B. 390 ; 26 A . 36=A.W.N. 

(1903), 179 (disentUig frQ9N, 2 C. 4G8, 4 C. 708 and 6 C.W.N. 766). 

(c) Deoree-debte 

Part-payments of decree-debts made by judgment-debtor out of Court, do not 
save limitation, notwithstanding that such payments are ceriafied to 
Court by the decree-holder. 61 P.B. 1686. 
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0.--* Prescribed pnHod.* 

(1) Pfemibed period 

The wordK ** prescribed ijeriod " in the section moan, not the peridd presori^ 
for the payiiie|:(t of the debt, but the presorib^ period of limitation for 
the suit. 6 C. 815 C.L.R. 457 ; 12 O.L.R. 277. 


(2) Extenaioii of period 

It is not law that the section gives only one extension of the period. Every 
tiniek payment Is made, provided it is in time, the period is extended. 
11 M. 318 (6 C. 340, 11 B. 383.) * ■ 


(3) Poymont withUif bat ondoraoment after time 

A w suilloieiit to gives a fresh starling point. 


17 M. 1)3. 


Originai liability.* 

Liability for damddei 

The part-payment aftbr due date of principal and interest due under a bond 
will not give a fresh starting point in respect of a claim for damages 
for non-payment of principal and interest on the due date, the liability 
for damages not IxMng the original liability under the Itond. 13 
A.W.N. 339. 


21. Nothing ill KoctioiiH 19 and 20 renders one 

oonbnntm^^M^not of several joint contractors, partners, executors, or 

of^aobaowlM^ mortgagees chargeable by reason ouly^^^ of a written 

or payment made by acknowledgment signed, or of a payment made by, 
another of them, i ^ 

or by the agent tif, any oMier or others of tliem. 

(OldAots) 


Sec. 20. Exp : 2. f Nothing in this section renders one of several partners or 
Act IX of 1871. executors chargeable by reason only of a written promise 

or acknowledgment signed by another df them. 


4 proviso 
Ad XJV of 1859. 


looted uwhr sec. 19, at page 620, supra.] 


(Hotes) 

l.--*Oaly.*— r 

(1) Interpretation 

The word only ” in section 31, of the Limitation Act (XV of 1877), is not to 
be treated as a surplusage. It means that the mere writing or -sigBing 
of an acknowledgment by one" partner doee not, neoesaarily, of itself, bind 
his oo*partner, unless it can be shown that he had otherwise power to 
II bind that partner for the purpose of making such aoknowledgmetit, 
and in effect purported so to bind him. 10 A. 418a8 A.W.K. 98. 


' * ^ 

(8). Atibwwledlmeut during subiiitenee of partnership:-’- 
/ ^ Acknowledgment by a partner daring the subsistence of the portnerehip mntti 
in order to save limitation, bean act necessary for, orusually done in, 
oanying on the business of the portnenbip, 36 B. 433-8 Bom. L.B. 
484 (dUUngttUhinff lO B. 868}. ^ 
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/, — ‘ Oaiy»* — (conUnued). 

Acknowledgment after dluolution:— 

Aoknowledgineut by a x^artner after disBolutiou of the businetis cannot save 
limitation if the creditor had, at the date of acknowledgment, notice 
of the dissolution. B. Bom. L.R. 484 {distinguishing 10 B. 
358). 

(4) Authority of partners : — 4 

It must be rfhowii that the partner signing the acknowledgment had authority, 
express or implied, to do so ; otherwise the acknowledgment will not bind 
the other partners. In a going mercantile concern such Authority will 
be xiresiimod as an ordinary rule. 10 B. 358 ; 1 F.L.B. p. 18 =>45 P.R. 
1890. 

(5) Concurrence of partners 

Though one partner cannot make the others liable merely by his signature, still 

~ ' there is nothing to prevent such liability from falling on them, if they 

arc all shown to have joined in the settlement made by him. 24 B. 493. 

(8) Acknowledgment by surviving partner: - 

Where a partnership is dissolved by the death of one of the partners, the surviv- 
ing partners cannot bind the reprosoutativos of the deceased by their 
acknowledgment, unless they arc specially authorised to do so. 8 M. 
L.J. 2G1. 

(7) Plea as to status in appeal 

The question, whether the person, who signed an acknowledgment, had the 
status of a partner at all and whether he was authorised to make suoh 
acknowledgment, cannot for the first time bo raised in appeal. 25 W. 
B. 145. 

(8) Admission of partner 

An a<lmission by a partner, that an acknowledgment of a debt mode by another 
partner, at a time when the firm had stopped business, was made on 
the authority of the firm, cannot bind htm. 140 P.R. 1889. 


22 . Whon, after tlie institution of a suit, a new plaintiff j(or 
dc'i'ondaia is sulistituted or added^^^ the suit shall* 

Effect of substitut- ■ J , 

ing or adding new as I'ogards him, be deemed to have been instituted 
when he was so made a party : 

Provided that, when a plaiutjjff dies, and the suit is continued by 
his legal representative, it shall, as regitrds him, be 
deemed to have bee* instituted when it was insti- 
tutod by the deceased plaintiff : 


Provided also that^ when a defendant dies, and the suit is con- 
tinued against his legal representative, it sliall^ As 
gi^defondanrdies. regards him, be deemed to have been instituted 
when it was instituted against the deceased defendant. 

V ■ , 83 ^ . 
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(OUAifli). 

[Sec. $lt2^ Act IX of 1871.— Almost same as above. e 

Hot XIV ^ lSS9.^No corresponding provision'], 

(Hotoa) 

. Scope of Section. 

(1) Powevt of appellate Ooart 

11) The appellAte Court lias a discreiiouary power to substitute or add a 
new appellant or respondent after the period of limitation prescribed 
for an appeal. 9 A. 107 ; 9 G. 356 ; 8 W.B. 367. 

{2} The Court may add a person as respondent in an appeal, though the time 
wiidiin which an appeal might have been preferred as against him has 
expired. 14 A. 154 (F«B.) ; 18 A. 78. C/. 11 G.L.R. 480. 

(3) Where a suit, brought against two defendants as jointly and spverally liable 
on a contract, is decreed against only one of them and the unsuccessful 
defendant alone appeals against the plaintiff, it is open to the appellate 
Oourt to join the exonerated defendant as a party to the appeal even 
^ after the expiry of limitation for an appeal by the plaintiff, but it 
cannot give a decree in favor of pl«^intiff as against the exonerated 
defendant, against whom the plaintiff did not appeal. 9 A. 487. 

(a) Bui ail appellate Court has no power virtually to malce ah appeal for an 
appellant by introducing for him other respondents than those he had 
included in his memorandum of appeal, when the appellant has re- 
frained from availing himself of the privileges allowed by law. 6 A. 
266. 

{b) ——nor to substitute on the record the name of a person as respond- 
ent except on the application of the appdlant ; but if the real repre- 
sentative of a deceased respondent is not brought on the record by 
the appellant, the appeal will abate. 12 C.L.R. 45. 

(2) Buita In vepreaentetlve oapadty 

The section applies to suits brought by plaintiffs in their representative capa- 
city as well as to those brought in their personal capacity. 

Where a plaintiff, who had obtained no letters of administration, inafAuted the 
suit, and, later on, after expiry of limitation, a person that obtained 
letters of administration was joined as a oo-plaintifi on his own appli- 
cation, the suit was held to be barred and dismiaaed. 21 B. 580. 

. I. A.—' SttbMiitotioa^or oMithm of now pMntUioJ^ 

.j|[l) Jelat eniiae of aotion 

i[a) When, the original plaintiffs and the newly added plaintiffs havuig had a 
joint cause of aotion, the oi^gfoal plaintiffs alone sue within the period 

of limitation and othm areadded subsequently after expiiy of the period 

; of limitariont the whole auit would he barred and liable to dfemisaal. 
: GC.815W8C.L.R.^.; 
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I. A.-'^SabgHtaHoa or gUtHim of now plmlnatls.’—(eon^»aud). 

■ (b) In such a case as tlid abdve, even the assent of the un-ad4ed parties to the 

suit being proceeded^'Withhyt he original plaintiff or plaintiffs alone vrill 
not avail to save the suit from the hat of limitation and consequent 
dismissal. 7 B. 217^' 

(c) The section would not apply, if, the defendants not having taken any ob*: 
jcution as to non-joinder of parties and no i8|ao having been raised, 

'0 cerfaih persons are brought in as oo-plaintiffs, after the expiry df the 
period of limitation for the suit. 15 B. 297. 

( 2 ) Joint Promisees 

All*— must join in suing on the oontraob in their favor. In ease of non- 

joinder of any, the defendant may object as to non- joinder. Hie 
Court will, in such cases, add the omitted promisees either as phuntiffs 
or as defendants. 166 P.B. 1889 (F.B.). , . . 

(3) Suit by co-sharers 

f a) Where there are several co-sharers or owners entitled to sue, all must join in 
instituting the suit. 10 B. 32 ; 7 G. 242 (244) ; 17 C. 160. 

(Notb). — Tf the shiunsrs, not originally parties, are subsequently biougd^t m on 
the record, the dofondauts may, it is thought, insist on the provisions^, this section 
being applied. 

. (h) A tenant put in poBsession by all co-sharers one of the co-sharers cannot turn 

him out without the consent of the rest ; in cares of trespass on joint 
propoiiy, the trespasser may be ejected altogether by all the oo-aharcrs 
it they join, or partially, if only some wish to iu'ing the suit. 7 C. 414. 

(cj But in a joint family, one co-owner may sue to eject a more trespasser if his 
object wore simply to remove an intruder without claiming any portion 
of the property for himself exclusively. 1 A.L.J. 543. 

(4) Suit by a Hindoo managing member • « 

X will not be liable to dismissal on account of the other members of the. 

family iKung added as parties after period of limitation, if the 
newly added major members ratify the institution of the suit by the 
managing member alone. 58 P.B. 1882. 

‘ As regards minor members of the family, the manager has a right tojgive a 
valid* discharge on their behalf also and, consequently, has a rijght to 
^ sue as manager without specifically impleading the minor mtsftbem. 

Ibid, 

Compare 28 M. 190 and 18 M. 33»4 M.L.JM28 iwted bebno, 

(Note:).— It may be noted in *thiH oonneotion that, in 18 M. 
and 23 M. 190, it has been held that the manager of a Hindu family oannqtmmntain a ' 
suit, in his own nwe, for recovery of property»belonging to the fonuly aiid tha(, in tkte. 
latter case, the High Court, in second appeal, ordered the addition of a meibber of tiie 
family to ho joined as co-plaintiff with the managing member. 

(6) Suit by ft Hindu wldov—ftddltioft of son:— 

Where a Hindu widow brought a suit in her own name and expressly on hei^ 
' own behalt and subsequently, her son was brought on .record as co- 
plaintiff at ft*tim6 when the suit as regards him was barred, the suit 
wasdismiiMr Ap.l7. 
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*• SuhatituUoa or addition of new piaintifts^*— (continued)* 

(6) AMlfnment pendente Ute 

( a) Thin section docs not apply lo a case in whicdi the person, to whom a right of 
suit is assigned after tlie institution of the suit, obtains leave lo carry 
on the suit. 5 C. 7‘20»iG C.Ij.R. 62. 

(h) But see 25 C. 409, which holds that where, in consequence of an the 

assigt;ecs are smbstituted on[ihc record in the yilace of the original plain- 
tiffs after the expiry of limitation the. suit and no loavtis obtained 
by the assigiioos to c.irry on the. suit, it will be barred under this 
section, though it might have been in time originally. 

(7) Actions in ~ 

The rule that persons, having a joint cause of action, must sue jointly, is not 
applicable to every case of tort in which several persons arc damnified 
by the same tortious si^t. The addition, afUa' the period of liinitalion, 
of a person jointly damnified with the original plaintiff, on his own 
application, will not affect the right of the original plaintiff to rcei-ver 
damages so far as his right is concorued. 25 (1. 2R5. 

I. Substitution or addition of new defendants.* 

(1) General:— 

(a) When a party i.s substituted or added as a defciidant, the suit is commenced 
as against him from the time he is made a defendant, and not bc^foro, 
and limitation runs in liis favor up to the date of his admission into 
the suit. 6 W.R. 298 ; 14 W.R. 377. 

(5) Whero defendants are added subsequent to the institution of a suit, the suit 
will l)c barred as against them, if, at the time when they are. joined, the 
period limited has afready expired. 9 B. 1. 

(c) Where it is found that a necessary party, without whose presence the suit, as 

brought, couM not he adjudicated upon, is added as defendant after 
the expiry of limitation as against him, the suit would be barred and 
liable to dismissal. 69 P.R. 1902. 

(d) Where, in a suit for property in the pos.session of several persons, some of 

them arc added as defendants after the period of limitatioiT against 
them has elapsed, the suit as against the added defendants must be 
diHuiissed. 7 C^t284. 

(2) ‘ Bate of order * 

Where an application for addition of parties is made within^ but the order of 
the CfOurt is ]>assed aftH’, the period of limitation, the former date, and 
not the lattoi, ought to be. taken into consideration for purposes of 
limitation as against the newly added partie.s. 17 B. 29. 

(3) 8aH for portnerohip aoconota— New defendant 

Wheve, in a suit for partnership accounts, a necessary party (defendant) who, being 
omitted, is added later on when the period of limitation against him 
has elapsed, the whole suit would he liable to dismissal. 14 0. 791, 
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I- Substitution or addition of new defendants.^’-fconliniied). 

(4) , Suit for accountB 

Where, in a suit for acoounts liable to he rendered by the original defendants 
and some others, the latter are added as parties after the expiry of 
limitation as against them, the whole suit fr>r accoiints will be liable to 
dismisral. .33 P.B. 1897. • 

(5) Premonition suti.'— ^ 

fa) Tn a suit for pre-emption, the addition of a joint- vendee, a.s a party to the 
suit, after the period of limitation, involves the dismissal of the suita 
1 A.W.N. 15.3. 

(b) Whore, when ono of the purchasers was added as a party in a suit for pre- 
emptioTi, the. suit was barred as against him, the whole suit was dis- 
missed. 104 V.n. 1882. 

- (c) If all the. representatives of a cleeeased vendee and persons in possesmon of 

his estate are not impleaded as parties to the suit, originally, and if 
any of them is lirought in, afterwards, afU*r (*.xpipy of limitation, the 
whole suit will he liable to dismissal. 141 P.B. 1889. 

(d) Where it was found that the defendant had sold the land to a third party, 
who was Lillee impleaded as a defendant, the date, on which he was 
impleaded determined the question of limitation. 74 P.L.R. 1903. 

fe) A suit to enforce a right of pre-emption with regard to the sale of a share 
of an undivided estate to two persons (ono a major, and the other a 
minor) joiiitlv, was held to h& in time, both of Lhem being made parties 
within the statutory period. 4 A. 1 4.5. 

(6) Anotfon-purohaiep : — 

Whore, in a suit by a defeated claimant, the auction-purchaser was added as a 
defendant when the period fixed h^' art. 11 had elapsed in his favor, the 
suit was barred. 74 P.L.R. 1JK)1. 

(7) Suit for money received by defendant for plaintifTt use 

If, in a , the defendant who is alleged to have received the money is 

brought on the record as a defcuidant after the expiry of three years 
from such rciutipt, the suit as agaiiist him will be barred. 1 B. 295 

^ (12 P-.H.d.O.C. 97). 


I. C.—* Addition of parties^y Court** 

(1) Applioablllty of lection:— * 

(a ) The section would not apply and no question of limitation would arise when 

the Court, of its own motion,* adds a party after the expiry of the 
period of limitation. 27 C. 540—4 C.W.N. 459 {dissenting frwn 14 A. 
524) ; 24 0. 640 ; 12 C. 642 ; 3 M.L.J. 176. 

(b ) If, on objection made by the defen dant^^ at a late stage, the Court adds fzesb 

parties for safeguarding the rights subsisting lieiween them and others 
claiming generally in the san\e interest, such addition, though after 
limitation, will not necessarily invoh'e the dismissal of the suit. 28 B. 
U=5 Bom. I 4 .R. 618 ; 1 A.L.J. 543. 





M ZY of i677 (iirpiAN limitatkhi act). 




I. Cm^*A^^itlon of parihB by Courtn^-^(oonHimBd). 

(NoTtc).-r-Tn 3fi B. 11, tho original plaintiff was the managing nieinberof a jpint 
Hin^ lamily ; the other members of the family, who were, on the ohjeotion of the 
defendants at a Into stage, added as co- plaintiffs, were satisfied to be represented by the 
origitial plaintiff,^ 

(8) Salt by pavtaen 

A suit by ou^only of several partners for reoovery of a debt due to the firm, is 
noi maintainable. 

Even where, in such suit, the Court adds, under S. fiS, G.P.O., a partner as a 
Qo^^laintiif, after the expiry of limitation for a suit against him, the 
'' whole suit must be difonissed. 14 A. 524. 

I. D.— * TrmnspOMltlon of parties^* 

<1) Tvfumpooitiaa of parties 

.(a) The section ip inapplicable to oases where the GourjLpf its own motion, trans- 
forms a defendant into a co-plaintiff, all th^hecessary parties to the 
suit being xyroperly before it either as plaintiffs or as defendants. ,17 H. 
12-3 176. 

(b) If a defendant, not properly on the record at the date of the institution of 
the suit, is transformed into a co-plaintiff after the expiry of the period 
of limitation for the suit, the whole suit would be liable to dismissal. 
19 C. 760. 

(e) The change of parties as plaintiffs, in conformity with the provisions of S . 27 , 
G.P.C.', docs not give rise to a question of limitation such as arises upon 
addition of a new person as defendant. 14 C. 400. 

(d) Where one only of the executants of a deed sues for a declaration of its in- 
validity making the other executants co-defendants, and the latter are, 
after the expiry of' the period of limitation for the suit, made co-plain- 
tifis, they will not be entitled to the declaration prayed for by the origi- 
nal plaintift ig M. 169-4 M.L.J. 106. 

|2) L^allty of trampoaitioii of pavtleis— 

It is illegal for a Court to order that certain defendants should be made plaintiffs 
under S. 32 C.P.G., when the effect of it would be to render the suit 
barred as against them. 10 M. 44 (47). ^ \ 

!• B.— 'V^li-deocrfpf/oa oi pmrtiaa** 

WMooevIptloB of poftioa 

The section only applies to non- joinder, not misdescription, of parties such 
' ■ ' ^ . as that falling withiif the purview of S. 27 of theC.P.Gode. 17 B* 418. 

. , EXAMPLES OP MISDESCRIPTION OP PARTIES 

fit Moloiim of parteers of a firm or Gompany 

:fajr Where a suit was brought in the name of a firm, by its manager, and, after 
. ^ objection by the defendant, the name oi a partner was ^sclosed by 
' bringing him specifically on the record, the objection on the score of 
limitation failed. 17 B. 418. 



* JIflt Xtf of (iHDiAK UMlTAtlOtt act). ^51 

I. E.—‘M^a/deiiptht0 oi ptrtie».’-^amtiitu0dJ. 

SIXAUPLES OF MISJ>EBCBIPTIOir OF PABTtBB -.-^eimlimud). 

(b) So, aim, where a mit wae brought originally ikgaiiMt an unregieteMd Cor* 

poration through its manager andj on the return of the plaint for 
amendment, the other members of the Corporation were brought on the 
record specifleally, though after tho period of limitation, fid P.B. 1886» 

(c) Where tbp,eoit, originally, was against a Compan/, and thp partuen of 

the Company wore, on their own application, made parties after the 
period of limitatiqn, the suit was held not barred. ‘ 7 A, d84«> 

5 A.W.N. 40. 

(3) Addition of right person as respondent 

Where, through mistake, the name of a wrong person was entered as res- 
pondent in an appeal memorandum, and the name of the right 

'* ' person was alldwed to bo entered after the period of limitation, the 

.. appeal was held not barred. 8 A.W.N. 68. 

(3) Ohaage of oanse-title * 

Where the cause-title of a suit is changed, after the period of limitation, 
without introducing any now plaiutilT, the suit will not be barred* 
18 A. 198 (F.B.)«16 A.W.N. 28 {overruling 17 A. 293). 

(4) Bhilking of ground of liability 

Where the ground on which the liability of a defendant already on the 
record was shifted without new persons being included as defendants, 
the suit was held not barred. 15 M. 417 «2 M.L.J. 119. 

* 

(6) Bolt against Munldpal Gommittee 

„ Where a suit was brought against a Municipal Committee through its Seore* 
tary, and the name of the President was substituted after expiry of 
limitation, the suit was held not* barred, 2 A. 296. 

(6) Addition of oxeoutor 

Whore two sons of a deceased person were sued os the heirs of their 
deceased father and, it being found subsequently that oxie of than 
hod been appointed an executor under the will of the deeeaaed, jthe 
plaint was amended by impleading the latter, as executor, after tla 
expiry of limitation : held, there was no addition of a new defendant 
and the suit not barred. 7 O.W.N. 675. 

(7) Addition of benefloiarles ^ • 

Where, during the pendency of a suit by an executor under a will, the 
beneficiaries who took possession of the estate were suhstituted so 
plaintiilB after expiry of limit&tiou, Mid there was no addl^on olnow 
plaintiffs and the suit not barred. 7 G.W.N. 817. 

(8) Bolt by bonanldar-oddltlon of ronl pnrehaser 

The suit being originally laid by the henamedar, the subsequent nation 
of the real owner after the expiry of the period of limitation wiQ not 
involve the dismissal of the suit, the defect being cared fi, S7, 0.P. 
Code. 32 B. 672. 
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[8.28 


Act XY of 1877 (iNDUN umitatiom act). 

I. E.— ' MU-descrlptkui of partioo. '—(eontinued). 

EXAMPLES OP M1S-DE80KIPTION OF PARTIES ■.—(eontinued). 

ft 

(9) Addition of nominnl purohaser : - 

So, filso, where, the reiil purchasur originally a party, the nominal 

purchaucr ia brought ou the record after the period of limitation. 
W.K. (18G4), 316. 

(10) Addition of ropleiontntlvei of decree-holder - 

Where, in a suit to sot aside a Court-sale, brought originally agaJn.st the 
docrcse-holder, who brought the property to sale, and a supposed 
auction-i)urchaser, the ropresentatives of the decree-holdor-defondant 
and the roiiil purchaser, who took no part in exo.ciitiou-proeeediiigK, wore 
brought on record after expiry of limitation, the suit was held not 
barred. 10 W.R. 317. 


(11) Suit agninit gnaj^lan — ^Later introduction of minor 

. Suit originally laid against the mother and guardian of the defendant (a minor) 

* Minor brought in subsequently after the expiry of limitation for 

the suit ; held- suit barred. 37 P. R. 1889. 


(19) Amendment of plaint - 

(a) Where a Court, under the inistakoii impression that a co<plaintif! (alrotidy 

on record), who hiid not signed and verified the plaint, could not be 
considered a plaiiitifi at all, ordered the. plaint to he amended, held^ the 
date of the original presentation of the plaint, and not the date of the 
{unondmoiit. determined the quu.stion of limitation, there being no 
addition of any new xiarty by the umendincjit. 17 C. 58Cr(P.Ci). 

(b) In cases of amendments of x>laints without the introduction of new parties 

the date of the original presentation of the plaint and not that of the 
amendment will be the determining factor as regards limitation. 9 B. 
373 (at pp. 401, 402) ; 2 A, 832 : 8 B. 312 (at pp, 320 and 321) ; 11 M. 
1.A,.A68. . 

But (o) a xjartner of a firm, suing alone in his own name, in respect of a part- 
nership transaction, cannot, in appeal, l)u allowed to bring in the other 
partners on the reci>rd, so as to deprive the defendant of the benefit of 
the [dea of limitation. 18 M. 38:^7 4 M.L.J. 23. » 

(bj A suit, being brought against persons who had been rfuad and in confic- 
quenco dismiss^, the plain tifi, in apt^oal, cannot Ixt allowed to bring 
on the record the representatives of the deceased defendant so as to 
deprive them of the plea of limitation, especially whore he had not 
asked for an amendment in the Court of first instance. 16 M. 319. 


' 93 , In tlie case of a continuing broach of contract<*> and in the 
Coutiitning breaohM «> continuing wroiig<*) independent of con- 

aud wrom*. tract, a fresh period of limitatioi) begins to run at 

every monient of tlie time during which the breach or the wrong 
M'the case may be, coutiunes. 
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S. 23J * Aot XV of i8f7 (iNDUir uuiTATioit act). 

(Old Acts) 

[In the uuse of a suit for the bresich of a contract, where there are 
successive breuclies, a fresli ri^ht to sue arises, aiid ti fresh 
S. 2J5 of Act period of limitation begins to run, u})Oii every fresh breach ; 

IX of 1871. and where the breach is a continuing breach, a fresh right 

to sne arises, and a fresh ))eriod of liini|iition begins to run, 

at every moment of the time during whicli the breach continues. 

■ . 

Nothing in tlic former part of this section ap] dies to suits for the breach 
of contracts for the payimuit of moiie 3 ’ b\' instalments, where, on default made 
in ])ayment of one instalment, the whole becomes due. 

llluHlriblions. 

(ft) A contracts to pay an annuity to 11 for his life by quarterly inabal- 
mciits. A fails to pay any of the instalments. Here, upon 
ever 3 ' fresh failure, a fresh right to sue arises and a fresh 
I'leriod of limitation begins to run : and this Act may bar the 
i*emedy on the earlier breac’hes without afieciing the I'emedy 
, ‘ on the later breaches. 

' (h) A, a tenant, covenants with 1$, his landlord to keep certain 
buildings in repair. At every moment of the time during 
wliich the l.uiildings continue out of iiqiair and B retains his 
right of entry, a fresh right to sue arises and a fresli period of 
limitation begins to riiii. 

S. 54 — ^Act IX In tlie case of a continuing nuisance a fresh right to sue 
of 1871. ari.««es, and a fresh ])eri<Ml of«l imitation begins to run, at every 

innincnt of the time during which the nuisance continues. 

• 

lUuBtration. 

A diverts B's water-course. At every moment of the time during 
which the diversion continues and B retains his right of entry, 
a fresh right to s^iie arises and a fresh period of limitation 
begiiis t ) run. 

Act XIV of 18o9r~^No corresponding provision.] 

(Votes) , 

(Note).-— This section and arts. 115 and IIG, post, ought to bo read together. 

Dlstinetion between the old and the new Acts 

The old act gave the benefit of the section to suits for the breach of a contract 
in cases of successive broaches, as also to suits, in cases of a continu- 
ous breach. Tho present section confines the benefit only to oases of 
a continuous breach. 4 A. 493. Compare. 1 N.W.P.H.C. 63 ; 10 A. 
85-7 A.W.N. 292 ; 8 A.W.N. 16. 


7 



6^4 Aot XY of 1877 (ihdian umit&tion act). ’ [B. 88 

l.—‘Coatlattlttg breaehn ot eoatrmet.* 

Where there is « breach of contract imd tho breach has not ceased a suit f^r 
compensation for the broach will not bo barred by art. 116 but will be 
governed by this section. 6 A. 457 »4 A.W.N. 168. 


<i) 


InBTAKCBS ot BBliACHieS OT CoNTBACT. 

OoawBt-dMNe— kutelmeBia 

The old Act was applicable to a consent-decree for payment by instalments. 
34 W.B. 20. 


(3) Bolt tov damages for non-payment of principal 

Ina— — due under a mortgage, interest being claimed in the shape of 
damages, there is but one broach (viz., tho non-payment of principal 
on the duo date, and there is no question of continuing or successive 
broaches. To such a case art. 116 ax>plieH. 11 A. 416. 

(8) CkiTonant for quiet possesBion 

A admits of a continuing broach and a suit for damages for broach of 

such covenant will not be barred so long as the broach continues. 

' 2 B. 273 (292). 

(4) Breneh of condition in mortgage >- 

The — - — that the mortgagee would pay to tho mortgagor an annuity under 
pain of forfeiture is a continuous broach of contract giving rise to a 
cause of action every time tho broach occurs. 7 N.W.P.H.C. 58. 

(5) Performanee rendered impossible 

Though the cause of action for a suit for damages for breach of a contract 
arises when one of tho contnuiting parties renders the performance there- 
of impossible, still t£o suit may bu brought within three years from the 
expiry of the contract period, as till then there is a continuing breach 
of coniraci. •IG F.B. 1699. 


(0) Bolts between landlord and tenants 

A suit by proprietors to compel occupancy tenants to reside in their village, 
basing their claim upon a provision in tho wajib^ul-urs, brought after 
lapse of more than 12 years from the change of residence, will bo 
barred and S. 23 has no application since it cannot be said that there 
has been a couSibuing broaoh of contract in this case. 180 P.R. 1883. 
■ 

(7) Obligation to pay interest annually 

An obligation to pay interes| annually is of a recurring kind** and foilure 
to discharge tho obligation does not amount to a continuing broach of 
contract within the meaning of this section. 28 P.B. 1897. 

(8) BMkOh of covenant 

The^^ in a mcrigiiigo by conditional sale by which the obligor agrees to 

pay to the obligee a certain amount as malikhana or, in default, to 
give over possossio^T of certain lauds, is no;^a continuing breach of con- 
tract within the moaning of the section. 2 A.W.N. 125. 
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8. 23] ' lot XY of 1877 (Indian limitation act). 

^ Continuing brenchea of contfmct*--(contmued). 

• Instances ov breaches oe contract. — (cmtd.) 

(0) Non-payment of i^onnt due under a bond 

(a) On tho non-payment of the amount duo under a bond on tho day appointed 
, for payment, tho breach of tho contract occutk. In Buch a case, thero 
is uoither a * continuing breach ’ under S. 2^ nor Buocessive broaohes 
within the moaning of art. 115. 10 A. 85 «^7f\.W.N. 292. 

(h) In a'lAtrit on a bond, providing for payment in instalments subject to the 
condition that the whole amount should become due in the case of 
failure of any two inHialinonts, it appeared that thero was default in 
two iutitiilihouts. Tho suit, being brought more than three years from 
tho date of the dofaults in tho payments and there being no waiver by 
tho.plaintiiTs, was hold barred and dismissed. 11 B.H.C.A.O. 156. 

2.—' Continuing wrongs.* 

(1) Withholding of wife 

A withholding of plaintid's wife by a third party is a continuous wrong -giv- 
ing rise to recurring causes of action as long as the withholding 
continues. 11 A.W.N. 18 ; 16 B. 714 ; 16 B. 715 (Note) ; 14 P.L.B. 
1903 ; 80 P.R. 1892. 

(2) RefiiBal of wife to return to husband 

The aud allow him tho exerci.so of his conjugal rights is a oontinuoua 

wrong giving rise to constantly ructurring causes of action on denmnd 
and refusal. 16 B. 714 ; 16 B. 715 (Note). 

(3) Reititution of cohjugal rights 

(a) A suit for falls within this section. 13 A. 126; 10 B. 714; 16 B. 

715 (Note): Compare, 23 B. 307 and 25 B. 644 a 3 Bom. Ii.B. 871 
noted just below. • 

(b) A suit for restitution of conjugal rights falls under art. 35. 

Whether such .a suit, tho demand and refiisal^by the husband and wife respec- 
tively being made when they were of full ago, would fall under B. 23 ? 
23 B. 307. 

(c) A suit for falls under art. 35 and not under this section. 25 B. 

^ 644 -3 Bom. L.R. 371 (F.B.). 

(4) Diversion of water-course 

The ^is a continuing injury giving lyse to a cause of action from day to 

day at> long as the diversion continues. 5 M.H.G. 6. 

(5) li^u^ to sorvient tenement 

The ■ ■ ■ — accruing from a contiiftied user of an easement is a continuous 
^ wrong giving rise to a continual cause of action every time the injury 
is caused. 7 N.W.F.H.G. 293. 

(6) Constrnotion of drain 

The construction of a drain by defendant, on plaintiff’s land* the former not 
having acquired an easement to drain his water on the latter's land, is a 
continuous wrong giving rise to a continual pause of action from day to 
day. 24W.B.97. 
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[8.23 


Act XY of 1877 (INDIAN LIMITATION ACT). 

2 . — * Continuing wrongs. — ^ cmiihuied). 

(7) Wrongful taking posBe&sion of a well 

The defendant's belonging to the plaintiff is a continuous wrong. The 

plaintiff will bo ontitlcd to compensation for the wrongful act as long 
as tho seizure continues, but he will bo entitled only to such damages 
as ho sustained within three years prior to suit. 6 M. 17G. 

! 

(8) Obitpuciion to egroBS of rain-water 

An obstruction caused to the immemorial egre^t*. of rain-water from plaintiff’s 
house through a drain ontbc defoiidaui’s land is an instaiico of a con- 
tinuous wrong, G B. 20. 

(9) ObBtrnctlon to a water-couroe 

An— —being a continuous act of wrong, as to which the cause of action 
accrues de die in dieuif a suit, (3omp]ainiug of such obstruction, would 
not be barred oven though brought more than two years from the date 
of the obstruction. 0 0. .'194 (P.C.)=7 I.A. 240=7 C.Tj.H. 529. 

(10) Cultivation of oo-sharer 

jr'" , The Cultivation by one co-sharor of lands, Indonging to himself and others, to 
tho o.Kohisioii of tho latter is an instance of a continuing wrong. 15 0. 
2J4 ; on appeal, 18 G. 10 (P.C.) = 17 I.A. 110. 

(11) ObBtruetion by lower riparian proprietor 

A lower riptiriaii proprietor's obstructing the How of drainage water from a 
superior riparian proprietor’s land an instance of a continuous 
WTong giving rise to a continual cause of action from day to day as 
long as the obstruction continues. 1 ]M. 33.5. Sec also 6 B. 20. 

(12) Wrongful attachment 

A be [.ire judgnicnt is a tort. If it continues for any length of time it 

uill bp .a continuous tort and will lie governed by this section for pur- 
po;,i>s of limitation. 0 13om. L.R. 704. Compme 2f> M. 410 noted 
under No. 15, infra, 

• 

(13) Infringement of right of way 

The is a continuous wrong giving rise to .a cause of action de die in 

notwithstrflidiug the fact of the plaintiff’s claiming a right of 
way under S. 20 of the Act and his basing his right on a previous 
decree giving him a title to the right of way. 1 O.W.N. 9G. 

c. 

(14) Yiolatiott of a right of ferry ^ 

I’he is a coiitinuoua ^vrong, falling within the section. IS C. G62. 

^'^15) Attachment under the Criminal Procedure Code:— 

♦ , .S. 146, is not a continuing wrong, giving rise to a recurring cause 

of action during every moment of the continuance of the attachment. 
26 M. 410. 
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8* Si] • Act XY of 1877 (indian limitatioit act). 

Z— ‘ Continuing ym^ngs.*-— (continued). 

(30) Tenant’s holding oycp 

A aclvorscly to the landlord, don 3 'ing tho right of the latter to enhance 

the rent and to ojoct in ease of non-paymoiit of enhanced rent, does 
not come under this section. If the landlord sues for recovery of tho 
enhanced rent after lapse of twelve years, tho suit will bo barred. 
21 B. 394. f 

(17) Suit for contijwing damage: — 

111 .1 , resulting from the tortious act of the defendant, the plaintiff can 

recover oulv the d.amagos accruing within the period of limitation 
applicable to the suit. 18 0. 91 (98). 

24. In the case of a suit for compensation for an act which does 

not give rise to a cause of action, unless some speci- 
Suit for coinpon- « . . „ , , n v i i r 

Station for act not uc injury actually resnlts therefrom' *>, the period of 

spSfdamago.*^**^'^*^ limitation shall be computed from the time when the 

injury results, 

lUmtratione. 

(a) A owns the surface of a field. II owns the subsoil. 

B digs coal thereout without causing any immediate 
apparent injury to the surface, but. at last the surface 
subsides. The period of limitation in the case of a 
suit by A against H runs from the time of the sub- 
sidence. 

' (/f) A speaks and publishes ef B slanderous words not 
actionable in themselves without special damage 
caused thereby. C in consec^uence refuses to employ 
B as his clerk. 'Fhe period of limitation in the case 
of a suit by B against A for compensation for the' 
slsinder does not commence till the refusal. 

(Old Acta) 

Sec. 25, Act IX of [In the case of a suit lor rfmi])ensiition for an act lawful 
1871. in itself, Avliicli* beeomc.s iinlawfnl in case it causes 

damage, the period of limitation shall be computed 
from the time when damage accrues. • 

Illusiraiimi. 

A owns the surface of a field. B owns the subsoil. B digs coal there- 
out without causing any immediate apparent injury to the 
.surface, but at last the surface subsides. The period of limi- 
tation runs from the time o^ the subsidence. 

Act XIV of 1859 n — JVb correBfonding provmon.2 
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[8.24 


Aot XY of 1877 (INDUS LUtITATlOM AOT). 

(Votes) 

L^*Vnlw 9p^cM injury mctuMiiy results theretrom** 

(1) Public nuisance:— 

/f- 

— — ■ K.such SB the obstruotion of a pnblio thoroughfare is actionable only at 
the suit of a party who has suBtained speoial damage over and above 
th^t YYbioh he has snfiered in common with the other members of the 
public. 10 A. 496 ; 64 P.R. 1901 ; 10 B. 390. 

Butf this rule does not apply to a zemindar, who or whose prodecessor in title 
had dedicated to the public the road over his semindari land. 10 A. 
653. 

(9) .Obstnietleii to a public road : — 

(a) A suit for compensation for an obstruction to a public road or for an injunction 
restraining the defendants from interfering with plaintiff's right to use 
a public road iii a particular manner or for a declaration of plaintiff's 
right canneb be maintained unless special damage is proved. 2 B. 457 : 
Compare 16 C. 91, which held that, when a Municipality caused subsi- 
dence of plaintiff's house by some works carried on under the authority 
* of the Municipal Act, and plaintiff claimed damages, the plaintiff could 

not maintain the suit unless speoial damage were proved. 

(5) When a gate was put up in a public street, which obstructed the exercise by 

the plaintiff and the public of their right to resort to, and draw water 
from a well, the plaintiff could not maintain the suit because ho 
failed to allege and prove any special damage. 14 M. 177. 

(3) Suit for damages for ovorflow of water • 

(a) If the defendant has a prescriptive right to maintain a bund, plaintiff cannot 
maintain a suit for damages for overflow of water on to lands, if 
if such overflow Was caused by an act of God or vis major, 3 C, 776. 

(6) A defendant [zemindar], bound to maintain tanks and store up water for pur- 

poses of irrigation, is not liable to a Bailway Company for damages 
caused to the latter by the overflow of water from the tank, not by 
the reason of any negligence on the part of the defendant-zemindar 
but by vis major, 1 1. A. 304 « 15 B.L.B. 209*22 W.B. 279 (P.C.). 

(4) Suit for damages for slander:— ^ 

(а) A , uttered orally and involving loss of personal position and status is 

maintainable^without proof of oonsoqueDtial damage. 12 C. 109 ; 12 
C. 424 ; 3 G.L.B. 181. . 

(б) 8uch a suit is maintainable for malicious or culpable slander, when the same 

^uvolves a loss of lOpeutation or mental pain in of an 

apprehension of loss of reputation. 8 M. 176. 

(c) Personal insult conveyed by abusive language is actionable jpar aa without 
proof of special damage, by the law of British India. 10 A. 426 ; 1 A. 
L.J. 102. 

But, a person in Calcutta injured by slanderous words jean reeover damages 
only when actual damage hw been caused. This is owing to the intro- 
duction in Calcutta of the Common Ijaw of Englandt 26 0* 452, 
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S. SB] • Aot XY of 1877 (indian limitation act). 

as. All iostratnents fihall^ for the purposes of 
this Act, be deemed to be made with reference to 
the Gregorian calendar.<‘^ 

Illustraltioni. 

A Hindu makes a promissor}^ note bearing a native date 
only, and payable four months ’after date. The 
period of limitation applicable to a suit on the note 
runs from the expiry of four months after date com- 
puted according to the Gregorian calendar. 

A Hindu makes a bond, bearing a native date only, for 
. the repayment of money within one year. The period 
of limitation applicable to a suit on the bond runs 
from the expiry of one year after date computed ac- 
cording to the Gregorian calendar, 

(Old Acta) 

S. 26 of Act IX of 1871. — [Same »i.s above. 

Aei XIV of 1859.~^No corresponding provUion.j , 

(SFotea) 

(1) EagUsh (Salendars— 

(а) The ■ ■- - -ought to be connulted in computing time for a suit or proceed- 

ing. 13 W.H. 183«4 B.L.R. Ap. 53. 

(б) Though a bond stipulates repayment on a certain date in[an Indian year still 

the period of limitation should be calculated as if it had reference to 
Gregorian calendar. C C. C.L.B. 553. 

(c) Where a bond bears a native date only, and is made payable after a certain 
time, that time is to be computed according to the Gregorian calendar. 
4'B. 103. 

|d) Though a suit may be brought on a note bearing a native date, for purposes 
of limitation calculation must be made according to the Gtegotkm 
calendar. 6 B. 83. 

(s) A registered lease provided payment of relit on SMh Masi, Tharuna. The 
month Masi in the year TTharuna ended on the 29th day oonesponding 
to 11th March 1885. Held^ that a suit to recover the vent filed on 
the 12th March, 1891 was ifithin time. 17 M. 61. 

(Noxe),— I n the year in question the month of Masi had only twenty-naoe days 
and so the time for repayment extended idao to the next day. 

(/) When a suit is laid on a pro-note bearing a native date and payable in a 
number of months, the months ought, for purposes of limitation,- be 
calculated according to the British Calendar, not according to the 
native calendar. 6 B.H.O.A.0. 150. 


(«) 


(fc) 


Computation of 
time mentioned in 
instnunents. 
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(1) BaglUh OklAndu •.—(oontmued). 

(gf) Whore a Huit is brought on a bond dated a oortaiu day of tho month and 
payable in two years, the cause of action arises on tho day of the 
mouth corresponding with tho day on which the bond is executed. 
12 B. 617. 

(/i) The period of limitation xn'^^^icfihod by S. 2*J of Bengal Act VIll of 1809 
shoull be computed ii.ccordiiig to the English Calendar. 4 G. 497 
(/offoiwiflf 4B.1 j.R. Ap. 53 ; 9 B.L.K. Ap. 41 ; and 23 W.R. 275). 

(i) Under the Central Provinco.s Tenancy Act, a suit to eject a tenant must 
be brought within 10 weeks of the comiucncoincnt of the agricultural 
year, (i.e.) tho 1st of Jihac. 1 C. P.L.B. 99. 

(f) When a bond bearing a native date and payable in one year is sued on, 
tho year ought to be calculated according to the native calender. G 
B.H.O.A.C. 130. 

(Xc) Tlio period of payment stipulated in a Pro-note should, whfui the parties 
are Hindoos, be reckoned according to the native calendar, 7 B.H.C. 
A.C. 77. 

(Notk). — T he above two decisions have now l>ccomc obsolete by the enactment 
of Acts IX of 1871 and XV of 1877. 

(2) Month 

The word in S. 32 of Act X of 1859 (Bengal) is to bo computed iiccording 

to the English Calender. 10 G. 913. 

PART IV. 

Acquisition of OwNERsmr hy Possession. 

26. Where the access and use of light or air^'^ to and for any 

building: have been peaceably enjoyed^ therewith as 
•Acquisition of right a. j r • uW ' ‘ITu a.* 4 - fTT 

to eaeementB. ftn easement, and as of right^-^^ without interruption^‘^>, 

and for twenty years, 

and where any way^*^^ or watercourse, or the use of any w^ater^^^ or 
any other easeinent'^^ (whether affirmative or negative), has been jpeace- 
ably and openly enjoyed by any person claiming title thereto, as an 
easement, and as of right, i^^thout interruption, and for twenty years, 

the right to such access and use bf light or air, way, watercourse, 

use of water, or other easement shall be absolute and indefeasible. 

& 

Each of the said periods of twenty years shall be taken to be a 
period ending within two years next before the institution of the suit^^^ 
wherein the claim to which such period relates is contested. 

* S. 16 lb ropealod in Mcidros, the Central ProvincoR, Goorg, Bombay, tho 
Horth- Wester u ProviLcdo and Oudh; sed the Indian Eaeoments Act, 1882 (V of 1882), 

3. 
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S. 26] * Aot XY of 1877 (indiait umitatiom act). 

Expla/natimi . — Nothing is an interruption within the meaning of 
tips section^ unless wliere there is an actual discontinuance of the pos- 
session or enjoyment, by reason of an obstruction by the act of some 
person other than the claimant, and unless such obstruction is submit- 
ted to or acquiesced in for one year after the claimant has notice 
thereof and of the person making or authorizing thi same to be made. 

Illusiratums. 

(a) A suit is bnmght in .1881, for obstructing a right of way. 
The defendant admits the obstruction, but denies the right of way. 
The plaintiff proves that the riglit was peaceably and openly enjoye^; 
by him, claiming title tIuM'oto tis an easement and as of right, without 
iirterruption, from 1st January, 1860, U> Ist January, 1880. The 
plaintiff is entitled to judgment. 

(h) In a like suit also brought in 1881 the plaintiff merely 
proves that he enjoyed the right in manner aforesaid from 1858«>-to 
1878. The suit shall be dismissed, as no exercise of the right by 
actual user has been proved to have taken place within two years next 
before the institution of the suit. 

(c) In alike suit the plaintiff shows that the right was peaceably 
and openly enjoyed by him for twenty years, l^he defendant proves 
that the plaintiff, on one occasion during the twenty years, had asked 
his leave to enjoy the right. The suit shall be dismissed. 

(Old Acts) 

Sec. 27 of Aot IX of 1871.— -[Same as above. 

Aet XIV of 1839, — No correspondmg prowMion.] 

(NotM) 

1,'-’*Acc€Mb mnd use o/ IlgA or elr.” 

(1) Ught and air— Scope of Motion:— ^ 

The section places light and air on the game footing. 14 0. 889. 

(2) Completion of title to oaMmont— Lifht and air 

faj Where, within the completion of twenty years* user by plaintiil, the 
defendants gave to the plaintif! notice of their intention to build and dUb 
as a matter of fiict, begm their buildings, hM, the plaintiff had not 
completed his prescriptive title to an easement of light and air, 
the defendants* building reached such a height aF to obstruct plaintifl'o 
light after the lapse of twenty years. Sup. Vol. I. A. 176 (P*Q«). 
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U—^AcceBB and ubb oi tight or Blr.*--(continited), 

(b) Whore there has boon no appropriation of light and air through ah 
aperture for the statutory period of twenty yoars* there cannot be any 
right of oasoment under thi.4 section. 2 B. GGO. 

(c) There is no such right as a right to the uiiintcrrnptod flow of south breeze. 
Suebg^a right cannot bo acquired by proscription. The 45° rule 
is not a positive rule of law but is a circumstance which the Court may 
take into con.sideration and is specially valuable when the proof of the 
obstruction is not definite or satisfactory. 14 G. HGO. 

(3) Rlfht of aotion— Nature of obitruction 

(a) To give a right of action in a case (when there is no express contract on 

the subject) for an interference with the access of light or air to 
^ dwelling houses by building on adjoining land, the obstruction must 
f be such as to cause a iiuisanco to the house, (i. c.) such as to render 
^ the house unfit for habitation or business. 14 G. 639. 

(b) In order to support an action by the plain tifl, the quantity of air which 

the plain tin was getting should be so diminished as to prove a nuisance 
or injurious to health. 15 B.L.U. 301. . 

(4) Right of aotion— A ccobi of light 

In order to support an action by the plaintiff, the obstruction by the defendant 
must be such as to diminish the quantity of light, which the plaintiff 
was getting, to such an extent as to render his house unfit for com* 
fortablc habitation. 15 B.b.R. 301. 

(6) Enlargement of window— Ancient lights 

Where a L>ci'saii having a right to receive light frojii a certain window, enlarges 
it. or opens a new window, the servient owner can obstruct the new 
window or the enlargement of the old only if, by the obstruction, he 
docs not obstruct or diminish the former quantity of light. 7 C. 453. 

(6) Right to injunction 

Where a person has a(X|uircd an casenieiit to the i)aHsiige of light and air 
through a window in his house, he will be entitled to a mandatory 
injunction directing the defendant not to build so as to affect substan- 
tially the usefulness of the room in which the window is* situated. 
13 B. 674. 

*• 

2^^BnJoyed^* 

(1) Menning of * enjoyed’ : — 

(a) The word * enjoyed' in this section does not mean * actually u-sed.* The 
use of the words * actual user* in Illustration (b) to the section is in- 
appropriate. 7 C. 132 (136). 

(h) The enjoyment referred to in this section cannot be In abeyance and at 
the same time continue so as to give the plaintiff the special right 
claimed. 3 C.W.N. 610-26 0. 593. 

(c) Se(^ further, Nos. 1, 2, 3 & 5, under Heading 3, ift/ra, an oaBomont 

and as of night.” 
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' Eajoyed. •--(cowtimied), 

(2] i RelinquUhment of easement 

(a) The mcro non-user of a mode of enjoying an easement cannot deprive a 

man of his right to enjoy the casement in that particular mode unless 
there was an intentional abandonment of that mode, giving rise to an 
agreomcnt, express or implied, between the parties by which the person 
can be said to have relinquished it. The evidoifco as to relinquishment 
must be clear and unequivocal. 6 Bom.L.B. 287. 

(b) Whore the owner of a dominant tenemen t, with the intention of abandoning 

the use of a way, creates an obstruction of a permanent nature render- 
ing such use impossible, the way cannot be said to have been * openly 
ei)j(>\ed ' within the meaning of this section. 1 0. 422. 

(c) Mere non-user of lui easement by the dominant owner, owing to the dis- 

* mantled condition of his house, cannot l)e evidence of his abandonment 

of the casement. Over and al)ovc such iion-user, there must be evi- 
dence of an intention on his part to abandon the easement. 38 P.B, 1886. 

(3) Knowledge of lervient owner 

For the punK)so of acquiring an easement (e.g,) a right of way, under this sec- 
tion, it is not necessary that the servient owner ought to have had 
knowledge of the enjoyment of the easement. 10 C. 214. 

(Note). — In thi.s case the difference existing in respect of acquisition of oaso- 

moiitB under this Act and that under the FiiigUsh Prescription Act has been pointed out. 

3.—* As nn enieJifefir and as of right' 

(1) of right**:- 

(a) The cxpressioji does not mean user without trespass but it moans 

user ill the assertion of a right. 23 W.R. 52. 

{h) In order that the enjoyment may be *asof right,’ there must be an 
adverse exercise of it as against the servient holder, 16 B.L.B. 361. 

(2) As an oaiement:— • 

A right of ownership and a right of easement arc incompatible. If a person 
claim a site as owner, ho cannot claim a right of easement of way over 
the same as an casement. 3 A.W.N. 66. 
t So also, where the per.son claiming a right of easement over a site trespasses on 
such site, because the sciKing of the two tenements by the same person 
has the effect of extinguishing the ^nement. But if the trespass was 
of a short duration and the subsequent enjoyment of the right over 
the site is for a long time, the lengthened enjoyment of the right may 
give rise to a presumption of a legal origin or grant or agreement 
between the two owners. 2 A.W.N. 76. . 

(3) Light OP aip 

The enjoyment of apertures admitting light and air will be as of right,'* when 
it is open and manifest, not furtive or invisible, and when it is not had 
in such a manner as to involve the admission of an obstructive right 
in the servient owner. The phrase ‘‘as of right” does not mean 
acquired through grant from the servient owner. 7 B. 522. 
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J.— * As aa easemant mad as of rtght^^lconHnued). 

(4) Bight of woy * 

To acquire a— —by user there mufit be a peaceable and open enjoyment by 
a person olaimiug title thereto as an easement and as of right (i.e.) he 
* must claim the right ae one which he, as owner or oooupior of certain 
land, poBflessoB for the beneficial enjoyment of that land to pass over 
anoinsr person’s land. 2 C.F.L.B. .S4. 

(6) Bvidoaoe 

In order to acquire an easement under this section the enjoyment must have 
been by a person claiming title thereto as an easement and as of right 
for twenty years. Evidence of immemorial user, adduced in support 
of a right founded on ownership, does not, when that right is nega- 
tived, tend to establish an easement. 16 B. 592. 

(6) PManuptloii 

The principle is that, when a claim to a right of way is supported by evidonoe 
of user only, open user of another’s land for the purposes of a road or 
pathway, if continued without interruption for a long time and not 
‘ attributable to permission or sufieranco, induces the presumption that 

the user was of right. 14 W.R. 124. 

4,--* Interruption. * 

(1) Intemptloii, Meaning of:— 

The term * inirrritptwn * means an obstruction or prevention of the user of the 
easement by some person acting adversely to the persons who claim it. 
The expression is altogether inapplicable to any voluntary disoontinu- 
anoe of the user by the claimant himself. 1 C. 422 (429). 

(5) Tompovary Intevraption 

A———, such as during rainy season, cannot affect a right of user. 22 
W.R. 340. 

(8) Mliooniinaance of right 

In determining whether a dominant owner has abandoned his right to an ease- 
ment, the fact of his house being in a dismantled condition for a long 
time will be an important factor to show either that he abandoned the 
intention to rebuild or gave the servient owner a reasonable cause for 
believjng that he had so done. 3R F.R. 1886. 

(4) AeqaioMonoe , 

Acquiescence in the seiflse of mere submission to the interruption of the enjoy- 
ment does not destroy or impair an easement. To be effectual for that 
purpose, it must bo attributable to an intention on the part of the 
owner to abandon thd benriit before enjoyed. 5 M.H.G. 6. 

, • 

S.-^Way.* 

(1) Pablle Food 

In order to estaWHsh that a road is a public road, it is enough to show that acts 
of user, by the public, of such a character as to warrant the inference 
that the owner intended to make over to the public the right to 
use the land as a public highway, were acquiesced in by the owner. 
- 6 C.L.R. 282. 
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W4iym*-^(continued). 

(2> Right of way t— 

(n) To make a right of QBar absolute, the olaixnant ought to prove twenty 
years of* peaceable and open enjoyment without interruption in oases 
of . ao W.B. 388. 

(b) A generaJ right of way includes a right to carry marriage and funeral pro- 

cessions. 20 W.B. 293. 

(c) A person, who has a , cannot claim anything more than that the 

'"'maeonablo exercise of his right shall not be obstructed. 1 O.L.B. 435. 

(d) A right of user over a pathway may be established notwithstanding that 

the path runs over waste land. 22 W.B. 340. 

(3) Rights of servient owner 

(a) In the case of a right of wav, the servient owner is not disentitled to 

create a now right of way on his land or substitute anew, for an old, 
way ; but, in doing so, he cannot render the dominant owner’s right 
of way loss easy than it had boon hitherto. 22 F.B. 1888. 

(b) The owner of a piece of wn^'tc land docs not, by merely sdlowing his neigh- 

bours' cattle to stray thereon, on their way to pasture, or by allowing 
men and women to walk over the same for a number of years, create 
an easement in favor of the owners of the cattle or in favor of the men 
and women so walking over, because the user cannot he continuous or 
ancient. 8 W.B. 269. 

(c) No length of time can give a party such a right as destroys all the ordi- 

nary uses of the servient tenemeDt— (s.p.) a straggling right to the 
promiscuous use of a whole property for the purpose of driving cattle 
over it. 15 W.B. 295. 

6.--^ Wmter^coune or the uge of my wwfer.’ 

(1) Artlfloial channel ^ 

A right of casomoiit can be acquired oven in respect of an artificial channel and 
such right can be enforcod by a lessee from Goverumont ae against 
another lessee of a later date if the easement had existed at the date of 
the former lease. 2 Bl. 46. 

• 

(2) Burplui water of tank ^ 

{a) A right of easement may be acquired iiij^e surplus water of a tank flowing 
through a defined channel whether natural or artificial. 7 M. 580. 

(5) The user of water of a tank drawn for purposes of irrigation for over twenty 
years gives the owner of the land irrigated a right of easement, thongb 
during the period, the modes of drawing the water haVe dtlleiiod. 
The owner may sue even if his tenant is in possession. 8 C.W.N. 158. 

(8) Right to nie of water— Hatoral itoeami:— 

(a) Where a natural stream flows through the lands of several owners, all such 
owners are entitled to a reasonable use of the water. In the absence 
of evidence as to the exact share enjoyed, the presumption is that they 
are equal. 49 F.B. 18^. 
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tf-*— * Water^counc or the use of any water, ^^(oontiwued), 

(b) A water course, which has its origin in a spring, the water from which first 
falls into a pit, percolates underground afid then flows underground for 
some short distance m a natural and known course until it appears 
' again and flows on the surface, is twnatural stream. 

An upper ripj|rian proprietor cannot, by putting up a dam at a point in the 
stream where bis lands abut on it, use the water so as to interfere with 
the rights of the lower riparian proprietors. In the absence of any 
right acquired by prescription or grant, he can, as on ordinary riparian 
proprietor, divert the water for the purposes of irrigation, without 
violating the rights of, and inflicting material injury upon, other 
riparian proprietors. G Bom. L.R. 291. 

(4) Riparian owner 

A —may acquire under this section au oaKcnioiit to the use of water of a 

natural stream in derogation of the rights of adjacent riparian owners 
above, or below the stream. 35 P.R. 1895. 

(5) Riparian rights— Right to raise bund 

Where the defendant interferes with the erection by plaintiff, a riparian owner, 
a bund on his own land, which has the effect of throwing upon the 
land of the defendant more water than has customarily flowed on to it 
and of thns iiicreasiiig the damage to which he has hitherto been 
subject, the plaintiff will not be entitled to an injunction restraining 
the defendant from interfering with the erection oi the bund. 14 
M.L.J. 1G2. 


7.— * Any other easement.* 


Rasement 

(a) The word as used in the section has a r iucb wider mtianing than it 

boars in the English Law, for it includes besides easements appurtenant 
and oasomedts in gross, what arc known as profits a prendre (whether 
appurtanent or gross). 

The words * any other easement * in this section inrludo profits a 2 frendre, 
8 G.W.N. 425 »B1 C. 503 (P.C.) — sou also cases noted under the 
heading 5.—“ Easemmite” at p. 536, supra. • 

(b) As for casements that can be acquired otherwise than under this section, 

see casus noteiTunder heading No. 9, infra. 


S.—* Period ending within two years suit.* 

9 

(1) Point to bo proved 

(a) In order to establish a right of way, the plaintiff c»innot succeed merely 

hy proving twenty years’ user. He must show also that such user 
ended only within two years before suit. 23 W.R. 401. 

(b) At whatever time the suit is brought, the enjoyment must be found to 

have continued till within two years of that time, and if that cannot 
be found, the claim should fail. 3 C-W.N- G. 593, 
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S *Pmrlod eutlim witbla iwo yem MuU.'—(tmimmd). 

• (c) ^ suit to estnblish a claim to an eaBomeut, based on continuous user for 

20 years, must be brought within two years from the end of the period 
of twenty years. 24 W.R. 295. 

(d) No rule can be laid down as to what would, or would not, constitute a 
continuance of the enjoyment as of right when |hcre was no exercise 
of it for any given period : this depends upon the circumstances of 
each case and the nature of the right claimed. 26 C. 593 3 G.W.N. 

"610. 

( 2 ) Aetual UMr not neeeitary 

Notwithstanding ill : (5), achial nser within two years previous to the institu- 
tion of the suit is not necessary, in order that the right claimed may 
be acquired under the section. 7 C. 182 ~8 C.L.R. 281. 


(3) Bvldenee 

Where the date of interruption of an easement has to be proved for purpose of 
limitation under this section, the mention thereof in a petition pre- 
sented to a Criminal Court cannot be used in evidence. C G.W.N. 31. 


9*-^AcquMiiott of emsements otherwise than under the section. 

(1) Aequliitloa of eMementi otherwiM than under the Motion 

(a) This section (26) being neither prohibitory nor exhaustive, docs not exclude, or 

interfere with the acquisition of, easements otherwise than under it. 
There are .several rights, in the nature of easements, which can be 
acquired and enjoyed independqintly of the aid of this section. The 
section cook not prevent proof of ai;quisitiuii of such rights or of the 
title on which they are based being let in 6 G. 394«:7I.A. 240*7 
C.L.B. 529 (P.C.). 4 aP.^.B. 16. * 

(b) This section is not exhaustive of the mode in which an easement or analogous 

right can be acquired. There arc several other modo.s, (independent 
of those mentioned in the section) in which such a right can be 
acquired. In such cases, oven if the obstruction with the plaintiff’s 
rights took place more than two years before suit, the suit will not be 
barred ; (e.p>)f the right of the inhaSitants of a Mdhalla, acquired by 
long user, to use a well and Chanhutra. 9 A.W.N. 133. 

(2) Imei * 

In a suit to establish an oasoraont, tho two issues that ought to be set down for 
trial are : — 

(1) Whether the easement in question was enjoyed by the plaintiff peaceably 
openly and as of right within two 3 'ears before suit or, if he could not 
succeed in proving this, (2) whether there is evidei^oe of user of such 
a character as to justify the presumption of grant or other legal oiigion, 
independent of S. 26 of the Act. 6 G. 812. 
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9.- * Ac^ttMUoa of emt^meatM otherwise ihmn uad^r the sac^loii.’— (con^) 

(8) JMMetftl vater-eouriei— > 

The right to water flowing to a man'n land through an artificial water-course, 
constructed on a neighbour's land, must rest on some grant or arrange- 
ment proved or presumed, from or with the owner of the land from 
which the water is brought or on some other legal origin. Such a 
rights may be presumed from the time, manner and oircumstances , 
under which the easement is enjoyed, d C. G33 *>6 l.A. 88 (PX*). M 

fXAmves or easements other than those under the section : — 


(4) Bight of way 

(a) A ^may be created either by grant or by immemorial custom or by 

necessity ; and a party seeking to OKtablish such right ought to prove 
the existence thereof and its uninterrupted enjoyment. .14 W.B. 199. 

(b) A party, who claims the re-opening of a way under a contract, is not re- 

quired by this section to prove user for twenty years. 23 W.B. 290.* 


(6) Acquisition of easements by grants—- jC 

(a) On the grant by the owner of a tenement of a part of the tenement 

then used and enjoyed, the grantee of the part will acquire 
easements necessary to the reasonable enjoyment of the tetmiuen^f|^B 
ted. GOPJl. 1888. . | 

(b) Where a person grants to another certain land, surrounded on’«U sidm&y 

his own, for building purposes, there is an implied granl^ eiflra 
privy in it and a way of necessity for the sweeper to have aeS^ 
privy, when built ; and it is immaterial that no privy was 
for a very long time. 16 B. 552. \\ 

{e) Where a mortgage deed granted to the mortgagee the use of certain 
a privy in the mortgagor's other lands, the i>urchaser of the 
property who has resumed the mortgage, will be entitled to tll^H|! 
and privy as fgainst the purchaser of the mortgagor's other landl^ppp 
which the right was granted. 18 B. 882. 

( 6 ) Right of way— Implied gyant :— 

(a) Where two tenements originally belonged to the some owner, and, while the 
unity of possession continued, a path vras constructed by the owner ; 
and on the separation of the tenements, the persans becoming entitled 
to one of the tqpements continue to use that path, there is a presump* 
tion that the right to use the path passed with the tenement. 10 C. 
L.B. 577-8 G. 956. 


1^6^ Implication of a grant of easement upon the severance of a tenement may 
” extend to a “way," but that is so only where there has been some, 
permanence in the adaptation of the tenement from which continuity 
could be inferred. 26 G. 811. 


(7) Mblic way— Dedleatioii 

(i*; The right of the public to paas'over a public road is not in the natuieof an 
easement, properly so cdled, and is not acquired by preactiptioii ttUiScC 
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9,^* AcquMtIon of easemeotM otbetwioe tbm under tbe secr/oii.’— (oon^). 
K^AMPLES OF EASEMENTS OTHBB TpAN THOSE ITNDEK THE SECTION : — (c£l2). 
The user of a road by the publie for a suffioioutly long time, though less 
tha n 20 years, is, apart from this seotiou, sufficient to raise a presump- 
tion of the ownei^’s dedication to the public. This presumption, how- 
ever, can be rebutted by evidence of intention, ^ the owner’s part, that 
t bA public should only have a permissive user. 62 F.B. 1898i 

blgtii of way— Easement of necessity 

(a) Where, when two adjoining compounds belonged to one individual, the resi- 
dent of one was using a way over the compound of the other, for access 
to a well, but, subsequently, the first compound being purchased by the 
plaintifi and the second by the defendant, and the latter obstructed the 
former from using the way and the plaiutifE sued for a declaration of 
his right, Jield the plaintiff was not entitled to any right of way over 
defendant’s land either as an easement of necessity or otherwise. 15 

A. 270. 

(Notb). — In this case the plaintiJi failed to produce his title deed and show, 
thorefrom, that any right was acquired by him thereunder. 

' Family dwelling-house— Partition— Easement of neoessity 

(а) Upon partition of joint property in Calcutta by mutual conveyances whether 

/V under the direction of a Court of law or otherwise, it is implied that 

. the parties take their respective shares with oasoments of light and ur, 

as between themselves, in accordance with the existing state of the ' 
t i'. premises. 14 G. 797. 

(б) Where property hold jointly is, subsequently, divided, one portion will be 

entitled, as against the other, to all casements that arc necessary for 
the enjoyment of the portion or that are apparent and continuous and 
^ necessary for enjoying the share as it was enjoyed when the partition 

took place. 14 B. 452. 

(c) When a right of way is proved to have existed for a particular purpose for more 
than twenty years, the Court is not bound to confine the right to a 
,'^articular number of times in the year but may construe the same ae 
^mceroisablo at all couvenieni times for the purpose. 9 C, 778«* 13 O.L, 

B. 146. 

(10) Bight of privacy 

(a) A customary right of privacy exists in India and in the North West Provinoea 
under certain conditions. A substan^al interference with such righti 
where it exists, if without the consent or acquiescence of the owner of 
the dominant tenement, affords such owner a good oauso of action, 
10 A. 368. 

-prevailing in the North West Provinces is a right attaching to 

property and not dependant on the religion of the owner, 16 A, 69. 

(c) As to the nature and quality of proof to establish a , aee 19 F.B, 

1882. 

(d) Where a -is claimed, it must be shown that the right n^ually 

exists and is enjoyed in respect of the specific premises oi^lbehfdl 
of which it is claimed. No such right can exist in respect of a 
baithok or sitting room appropriated to males. 12 A.WJNr, Igg, 

V 86 
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9.-^* Acquisition of easements otherwise than under the sectionJ^^ifionldY 

EXAMPLES OF BASEMENTS OTHEK THAN THOSE UNDEK TUB SECTION : — {n(d% 

( 0 ) But invasion of privacy is not actionable in the Madras Vresidenoy because 
there is no such ihing there, as a right of privacy. 8 M.H.C. 141 ; 
18 M. 163 ; or in Bombay— 5 B.L.K. 676 ; 9 B.H.C. 266. 

(/) CotnparS 5 B.H.C. 42 and 6 B.H.C. 143, which recognise the existence of 
such a right in Guzerat, by reason of a spcciiU custom obtaining there. 

(11) Bight of way for boats 

(а) In the case of a ■ ■ ■ -during Lho rainy season, the plaintiffs 

proved their enjoyment of the way during particular seasons of the 
year for more than twenty years till a little more than two years 
before suit. Held that, in such a ease, actual user of the way, within 
Pivo years before suit was unnecessary and the suit was not barred. 
7 C. 132 »8 C.fj.B. 281 — (Notk) sec same case noted under Heading 
No. (2) * Enjoyed.’ 

(б) But 800*26 C. 593 ^3 C. W.N. 610 :— ** Conceding that the pbuiitifis need not 

prove an actual user of the way up till the cud of the statutory period, 
there must, when there is no user for a long time, be ciroumstances 
from which the Court can infer the continuance of an enjoyment as 
of right over the whole statutory period, and the cessation of the user 
must- bo at least consistent with such continuance." 

(e) In the case of a — 'during the rainy season; the way being 

wholly in another man’s land, the dominant owner cannot com- 
plain of the servient owner’s narrowing the channel, so long as 
the latter, by so doing, docs not prevent the former from pas'^i 
and re-passing as conveniently as be has always been accustom 
to do. 7 C. 145 »8 C.L.R. 375. 

(12) Bight of fBFFy 

{a) The right of establishing a private ferry and levying tolls is recognised in 
British India. Twenty years is the shortest period within which such 
a right can he established by user. 0 C. 608 (F.B.). 

(6) Any private person in the mof ussil of the Bengal Presidency may estH-blish a 
ferry and levy tolls from those who use it ; in order to acquire the 
exclusive right, he must prove a user of not less than twgnty years. 
7 G.L.B. 504. 

(c) No person can claim a monopoly of a right of ferry by prescription or by any 
other means than a grant from the Grown. Part IV of the Limitation 

' Act is inapplicable to such a case. 18 C. 652. 

(13 Bight of fishoFy , 

•(a) A prescriptive is an ‘ easement * under the Act. (Vide definition of 

the term in S. 3). 

Such a right may be claimed by any one who can prove a ** user ” for the 
prescribed period (i.e.) that he has, as of right, claimed and enjoyed it 
uninterruptedly for twenty years, though he cannot prove enjoyment 
or possession of any dominant tenement. 5 C. 946 *6 O.L.B. 269. 

But cmnimre 3 C. 276*1 O.L.B. 592-^ case under the old Aot — which did not 
contain a definition of the term * Basement.’ 
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8. 26] * Aot XY of 1877 (imoian umitation act). 

Acquisition of easements otherwise than under the section.*~-(oon4d), 

^SAMPLES OF EAKEMENTK OTHER THAN THOSE UNDER THE SECTION :—(ct£2). 

(b) No prescriptive right of fishery can be acquired by virtue of a custom which 
is unreasonable. 9 C. 698»«12 G.L.H. 362. 

( v) To a suit by a Zemindar for restraining the tenants of a village from fishing 
in a tank belonging to the Zemindar, the fact that some of the defend- 
ant-tenants had, on many occasions extending over more than 
twelve years, carried away fish from the tank, is no sufficient answer. 
Such acts could amount, at the most, to trespasses. Mere acts of tres- 
pass and misappropriation would not constitute actual dtsposssssion of 
the Zemindar-plaintiff. 9 G. 698«12 G.L.B. 382. 

(d) The right to fish in tidal waters may be acquired by private personSi to 
the detriment of the right of the public, by grant or prescription. 
8 M. 467. 

(14) Right of pasturage 

A tenant may have a right of pasturage on his landlord's lands by immemo- 
rial user. In such a case of immemorial user the presumption is that 
the right had a legal origin. 8 G.W.N. 425 (P.C.)»31 G. 608. 

(Note).— W hore such a right is established, the tenant ought to use the servitude 
in such a manner as not to prevent the landlord from cultivating or executing improve- 
ments on his land. Ibid. 

(15) Claim to right bjr custom 

* 

The claim of plaintiffs to go on a certain land, during some days at one period 
\ , ol the year, and perform some ceremonies there, is not a to an 

easement, but a claim to a right by custom. Such a claim, therefore, 
is not an easement falling within this section, and a suit for restraining 
the defendant from using the land at another period of the year will 
not lie. C A. 497==A.W.N. (1884), p. 18C. 

But sec 16 A. 178, which holds that a right to pl^e Uizias on a certain plot of 
land during the Moharram is a right of the nature of customary ease- 
ments coming within S. 16 of the Easements Act (V of 1662) and may 
bo acquired as such by prescription. 

IT 

(16) Customary right— Right to stack grain in front of shop:— 

A right to stack grain in front of his shop may be acquired by a grain-dealer 
by custom, such a custom being neither unreasonable nor uncertain 
nor opposed to public policy. 7 P.R. 1899. 

(17) Right to cut brushwood • 

A right of the inhabitants of a village in the Amballa District in the' Punjab to 
ont brushwood for the repair of their watcr-oourse from the lon^ of 
strangers in the neighbourhood is a customary right such a right being 
profits a prendre. 31 P.B. 1882. 

(16) Right to dry tobacco on another's ground 

Bnuff grinders and mill-owners may acquire a- -by more than twenty 
years' user as of right. 14 P.B. 1897. 
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Acquisition of ^mnementB otherwise then under the section*^ ^(oonidfk 


EXAMPLES OF EASEMENTS OTHER THAN THOSE UNDER THE SECTION 
19) Right of lupport:— 

{a) A— -lor buildings from tho adjacent and subjacent soil and from adjoiniikg 
buildings arises by implied grant, in the absence of express stipulation, 
in eitery case where a grant of land for building purposes is made by 
the owner of the adjoining house. GO P.B. 1888. T 

(b) Whore a person built a house on his own land without touching the house of 
another, he cannot acquire any oasemf^nt in that other's premises. 
13 B. 79. 



(20) Pufty-waU 

Where one of the owners of a party wall in constructing his house in 
beams and pillars into his side of the wall, the other owner has a'l 
to complain only if the alleged acts amount to his ouster or to a 
destruotibn of the party wall. 6 Bom. L.B. 682. 

(21) Frojeetipn of beam— Gonitructlon oYevhanging the projection 

^ Where a person acquires tho right to project a beam upon another's land, he 
• has no right to prevent that other from rearing a eonsilliiiP^ bis 

own land which overhangs tho beam. 6 Bom. L.B. i 

(22) Discharge of surplus water:— 

Where a party has exercised the right of discharging the surplus 
tank over the land of another, openly and uninterruptedly, 
for more than twenty years, a presumption arises that ho h»u( obtained 
» the easement as of right. 24 W.B. 228. 

(23) Right to drainage of surplus water 

(a) The right of tho owner of high lands to drain ol! their surplus surfacg w:L-(;er, 
through tho adjacent lower grounds, is an incident of ownership 
in this country. ^12 C. 323; 7 W.B. 496 •. 20 W.B. 287; 1 ; 

W.B. (F.B.) 25. ‘ ^ 

(5) A right to the uninterrupted flow of water along a defit^ed channel over 
the lands Af others may exist independently of provisions of 
this section. "■ 



(c) Whore such a right is claimed as a hereditary and customary right and evi- 
dence is given ol long user, there may bo a presumption of a grant of 
tho ciisemcnt, and the Court ought not to dismiss a suit bcoaitto there is 
no proof of user within two years before suit. 5 M. 226. 

(<i) A — —is an apparent and continuous oasonicnt, tho doctrine as to which is 
applicable in India ; the right of access for the purpose of supervision 
of the right to discharge water and drainage is a necessary adjunct to 
the right of drainage. 49 P.B. 1900. 

. (e) Where it is established that, for a long series of years, the water from the 
phuntifE’s land was escaping in a particular direction and by certain 
passages across the defendant’s land, the defendant could not do any- 
thing which would interfere with the plaintiff's right in this respect* 
6 G. 468. 

(/) A lower riparian proprietor cannot obstruct the right of a superior riparian 
proprietor to have the drainage water from lauds of the latter permitted 
to flow off in the usual course, unless he had acquired an easement to 
doit. IM. 335. 
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8.36] Act ZY of 1877 (iKDUN imitation act). 


^•--^AcquiMitiott of eaaqmqaiM aticrwiae tbma under the MecUoa.*—(cfmid). 
bxamples of easements other trak those under the section : — {etdy 


(24) 


Right to diiohavge Mdn-watoF:— 

(a) A right to compel the defendant to receive upon the roof of his hoiise rain 
water flowing from the roof of the plaintiff’s house can be acquired 
only by contract or prescription. 3 B. 174. # 

(2i) Where the plaintiff had, from time immemorial, enjoyed the right of dis- 
charging his rain-water, through defendant's land, until an obstruction 
was caused by the defendant more than two years prior to suit, it was 
held, the plaintiff acquired a right by immemorial user independently 
of this section and that he was entitled to succeed. 6 B. 20 [fcllowing 
6 C. 304 (PX.).] 

Gustomary Fight— Right to flow of river water 

An easement which is not a customary right need not be reasonable. 

An easement may be established of the right to cause river water to flow across 
the servient tenement on to the doininant tcnoinent for purposes of 
irrigation, by meims of embankments erected on the dominant tene- 
ment. In such cases, it is enough if it is proved that the right has 
been exercised for the statutory period during seasons of drought when 
it could be taken advantage of. 30 C. 1077. 
ikl right 

The— '—of land-holders in South Canara is not an casement. 16 M. 304. 



(27) 


Right acquired before this Act 

There is nothing in this Act to prevent a person from suing to establish a right 
to an easement acquired under the law in force prior to the enactment 
thereof. Eighteen years* enjoyment before suit was held sufliciont. 
ft M. 258. 

% (aBNERAU) 

(1. Scope of section:— 

The Mtion does not apply to a suit to restrain oxio co-sharer in a joint property 
'y from appropriating to his own particular use a portion of such property 
without the consent of the other co-sharers. 22 W.B. 


(2) Applicability of section :— 

^This section applies only to a case, where the suit is brought to establish an 
easement. The present suit being one to remove a dam across a 
natural stream, held the section was inapplicable. 2 U.B.B. 642 
(1892-96.) • 

(3) Reaervutlon in grant 

Whore the owner of a tenement granting a portion of it to another wishes to 
retain any right over it, he mfist retain such ri^ht expressly ; but he 
cannot retain a right of way or other easements of necessity, without 
which the enjoyment of the tenement granted cannot be had. 60 P. 
B. 1888. 

(4) Right to easement— Court-sales— 

The rule that the right to an easement passes with the property by a velimtary 
sale applies also where the property is sold by Court in esecutlon of a 
decree. 22 W.R. 652. 
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lot Zy of 1877 (INDIAN LIMITATION ACT). 
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(OENERAU)- ('«»>'*»'"**>• 

(6) ChAafe In the mod* of onjoymont of Mnrltndo : — 

The rale that a servitude gained for one purpose cannot be used for another is” 

0 not applicable where the burden imposed on the servient tenement 

is not eggr&vated. Nor would a change disentitle the dominant owner 
to tal |0 into account the previous user. 13 C. 136a* 13 I. A. 77 (PoG.) 

(6) Aooriuil of eonae of notion 

The servient owner may sue for damages accruing to him from the continuous 
use of an easement by the dominant owner, every time damages 
accrue to him, provided he puts his cause of action in suit within 
twelve years of its aocruaL 7 N.W.P.H.G. 293. 

(7) Aequiiitlon of rightt u ngainit the Crown 

The provisions of this section do not apply to the Crown, as otherwise, it would^ 
he to its prejudice. A right of tree pasturage on a particular lanA can- 
not ho .acquired as against the Crown. 14 B. 213. . 

(6) Bovooatlon of license 

A license to use the land of another, unless coupled with a grant, is 
at the will of the licensor, subject to the right of the 
damages, if revoked contrary to the terms of any 6Xpre|^. 
contract. 16 C. 640. 

(9) PreaeriptiTo right to figure 

-another, can he acquired : — (e.g.) a right to throw 1 o 
which crucibles are made, in a neighhoiw's tank, h 
right may have been exercised. 30 W. 

Penetration of roots — overhanging «of branches 

(a) No prescriptive right be acquired to compel a mao to « 
penetration of roots of a tree planted on his neighbour's 
suhinit to the overhanging of trees planted on the neUflbor's 
8 C.W.N. 7lb. 

(h ) The prescriptive right to have branches of one’s trees overhaSHg am 
land does not carry with it the right to go on that oQier’s 
collect fruits from the overhanging branches. 17 B. 746. 

(11) ManafaGtare of cloths 

Where a plaintiff carri^ on the business of manufacturing a particular 

cloth in a certain house for over 30 years and the defendant nss^ % 
building in the neighbourhood in such a manner as to render vthh 
house useless to the j^aintiff for the carrying on of his usual busincs^ 

» behl he was entitled to an injunction. 17. A.W.N. 48. ^ 

(13) Overhanging of roof:— 

Where the roof of one person overhangs the land of another for , more 
twenty years, such enjoyment thereof would, if considered es [ 
sion, extinguish the right of that other to sue and, if oonsideted.tfiiiSe 
easement, would vest in the fonnw a proprietary right to tlje spAce 
occupied l^^the overhanging jwof. 3 B. 174. 

(2b be am^ffiusd). 







675 


Sb. 17 ft 2ft] Act XV of 1877 (inbian LiitiTATiON act). 


' 27< Provided that, when any land or water upon, over or from 

# E* 1 ■ in !avor easement has been enjoyed or derived 

reversioner of aer- has been held under or by virtue of any interest fc»r 
vi«it tenement. -years exceeding three years 

from the granting tliereof, the time of the enjoyment of such easement 
daring the continuance of such interest or term shtfll be excluded in 
the computation of tlu^ said last-mentioned period of twenty years, in 
case the clainTis, within three years next after the deternunation of 
such interost or term, resisted by the person entitled, on such deter- 
jnination, to the said land or water. 

I 

Ultbstrafdtyn. 

I^ucs for a declaration that he is entitled to a right of way 
over J3's land. A proves that ho has enjoyed. the 
right for twenty-five years ; but B shows that dur- 
ing ten of these yeai*s C, a Hindu widow, had a 
life-interest in the land, that on C^s death B became 
entitled to the laud, and that within two years after 
(3’s death he contested A’s claim to the right. The 
suit must be dismissed, as A, with reference to the 
pro^j^pns of this section, has only proved enjoy- 

mej|k^or fifteen years. 

V' 

(Old Aets.) 





\m9. 


Same as above, except that the parenthesis, '(other 
than the access and use of and air)' after the word 
' easement ' in. the second line has now been repealed. 

No oonreBpondvng provision]. 


'Extinguishment oi 
4|^t to property. 


At the determination of the period hereby limited^^^ to any 
person for instituting a suit for possessions’^ of any 
property ,S3> his right to such property shall be ex- 

tinguiahed.S4) 

(Old JLots.) 

Act lx of At the. deternunation of the period hereby limited to 
any person for institution of a suit for possession of asny 
laud on hereditary office, his right to such land or 
shall be extinguished. ^ 

Ac^ ZIV of 1869. NooorresponAing prooio^ 
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Aot XV of 187? ( INDIAN MWITATION ACTT). 


[S. » 


(HotM) 

Scope of Seetton , 

1. The section is limited in its operation t(j cases in which the har of limitation 

applies to suits Cor possession of property. 26 M. 410. 

2. This section has no application bo pfirsons in tjossession, who have no 

occasion to sue for recovery of j)ossossion. 37 M. 265. • J 

H. The sect^n does not uppi}' to the case of defendants who rely on an ucti8S*S 
possession which has never Wien disturbed. 14 B. 222. ^||| 

fi- 

Effect of Section 

'I’he effect of the section is not nicrelv t.<i bar Hu remedy, but also to extinguish 
the title of the rightful owner, after twelve years of :i posscission sidvcrse 
to him. 1 B. 592. 

/•— ‘ Hereby limited. * 

Hereditary office and emolumenti : - 

The Limitation Act does not prescribe any period of limitation for suits under ^ 
Mihdras Regulation VI of IRBJ ; and no title by prescription can be 
quired to a hereditary nffiec or its einoinmeiits fHlliijij(jd|feia the Reg faM 
lation. 21 M. 134=7 M.L.J. IWi. 

2, Possesalom* 

PoKceuion, meaning of:— 

'I'bo word * posseHsion ' embraces both physical iJosHession and-yioiii^jmi^ ijpi 
fi OAV-N. 601. V%" 

J.— * Of mny property,* 

(1) Ridht of pre-em|iiion 

The section applies only to suits for porntetimm of property. In a suit j^.4 'ven- 
dee tor possession of the property sold, the defeudant may aS^ap hi^ 
right to pre-emption us a dofoucc, notwithhbanding the ^fiMt tliat 
failed to bring a suit ttsserting his right of pre-emption wittdh the pei|||^H 
of limitation. 18 M. 490: See also 20 M. 305. 

( 2 ) Object of cection ^ 

'Phe section extends the doctrine that twelve years' adverse possession of. land 
not only bars the remedy of the rightful owner, but extingj^khes his 
right to property other than land. 

^»weri».'~Per Oakttt C.J. — Whether the principle would apply to aebti f 4 C. 283 

*3C.li.R. 336. 

(3) Treoc, luit for s— " 

Adverse possession of trees for upwards of twelve years would extinguish the 
title of the true owner and confer a good title on the wrongful posses- 
«ir. 3 A. 43fl»l A.\fr.N. 9. 

• 

(4) J>ebt— Bar of remedy— Extinetlon of title:— 

fu; Tn respect of debts and decree-debts, this Act and Act JX of 1871 merely bar 
the remedy, but they do not cxtinguiBh the right. 5 C. 897 » 6 C.L.B. 
489 ; 0 C. :340«7 O.L.R. 121 ; 8 P.R. 1887 (see No. 6. infra): 


Oil : be above point, see also cases noted under Nos. 5, 6, 7, and 8faJ under the 
holding, Effect of repeal of enactments, at pp. 681 A 582, supra. 
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0/ any property.*— (continued). 

The uuctioii docit not extend to the cttse of Oi debt, much leas to a judgment- 
debt. A mortgage-debt, which has merged in a decree, will not be ox- 
l^ngniehed by the fact that the decree is barred by limitation and has 
ran unenforcible in execution. A usufructuary mortgagee, who 
has obtained a decree, will lie entitled to reinuin in possession until bis 
debt is paid off, notwithstanding the fact that the decree is barred. 
3 P.R. 1887. 

'{or the application of the principles of this soecioti to itiiits for maintennnre 
and debts, see noies Nos. 4 to 8 at pp. 531 and 53‘i, supra. 

4,^* to such property shaii be extinguished,* 

pr^ripfcive titles before Act IX of 1871 

, Byen Wiore the passing of Acts IX of 1871 and XV of 1877, a right not sued 
lor, within the period of limitation prescribed for enforcing it, would 
'^.he extinguished, and could not be revived by the passing of any subse- 
Lt Aot, notwithstanding the absence, in the Limitation Act then in 
r«.of any provision similar to S. 28 of the present Act. 31 C. H14 ; 

7 W.R. 21 (P.C.); 13B.L.R. 177-20 W.R. 375 (P.C.); 
T.A. 103 (P.C.). 

noted lielow. See I M.11.C. 85, which ruled that the 
tation as to realty barred the remedy but did not 


^ of at the expiration uf the lime limited for a suit, the 
iVedy only was barred, but the title was not extinguished, ff, there- 
fore, tho person, who omitted iu sue within the time limited, re-acquir- 
ed poss<'S7TMn, such jiossossion would refer to the subsisting title, and a 
, third party, who disputed such pisrson's title, would have to prove his 
' ’'"own title a.s against such person iijdepei]de^:tly of any help from the 
statute uf liiiiitiition. 15 11. 21K). ^ 

General. 

tlnifuishinenf cl' title:-- 

1. Possession of laud by a wrong-doer for twelve years not only extinguishes 

T- the title of the rightful owner of such laud, but also confers a good 

litUj on the wrong-doer. H A. 435 ; 3 C. 224. 

2. Stch tit le may be transferred to a third giersoii whilst it is in tlie coiiise of 

acquisition iind bc'Core it has been perfected by poHsesaion for the ^ 
statutory period. 3 C. 224 ; 1 A-W.N. 9. 



uing 

3. Adverse possession for more thaif twelve years by one claiming Jan ' 

^ full owner not only extinguishes the title of the true owneflr to tf 

so held and dcbar.s him from suing for its recovery, but creates 

by negation in the occupant which he can actively assert, 

possession, even against the true owner. 21 B. 509. , 

, loj^more 

4. Under this section, the right of a person to property is extingught n the 

dctenninatioii of the period limited for bringing a suit fretinguished. 
of it. 24 M. 387 (396)*5 C.W.N. 545 (P.C.)- 
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Right to aueh property thall be extlogalMbed.’—(otmtituud). 

9 

5. A person holding a title to real property, which he cannot reduce into pos- 

session without bringing a suit, would stand barred from the remedy 
if he does not come in Court within the limitation period. 7 A.W.N. 
92. 

• 

6. Adverse possession for more than twelve years not only bars the remedy 

but also extinguishes the title of the real owner in favor of the posses- 
sor. The principle applies equally to cases where the possession still 
continues and to those where it has terminated. 16 P.B. 1886. 

(Special cesee). 

(1) Equity of redemptlbn 

An equity of redemption may bo extinguished by adverse possession — (e.f/.), 
when a stranger receives rout from the usufructuary mortgagee in 
possession of the land mortgaged — for more than twelve years as against 
^ the person entitled to redeem the mortgage. 6 C.W.N. 601. 

(2) right! 

Though a mortgagee caimot, in consequence of lapse of time proscribed by art, 
186, sue for possession and the only suit open to him is one for fore- 
closure under art. 147, still, as such a suit would include a prayer for 
possession, if the mortgage-debt ia not paid on fotuo day to be named 
by the Court, this is suihoient to prevent the qperation of B. 28 to 
extinguish the rights of the mortgagee. 88 

(8) Right to gimie 

'Where a person who had aright to grasc aY)staiiied for more than 12 years fj’om 
the oxerciso of such a right, the fact of such abstention alone cannot 
extinguish tbe right; but, if he had claimed such a right and had been 
refused by the other party, the rigM would be extinguished on tho ex- 
piration of 12 years from the date of such refusal. 106 F.R. 1863. 
Cf. 106 P.R. 1883, Note. 

(4) Right of pre-emption 

In Malabar, the right of pre-emption of an otH mortgagee in possession is not 
extinguished under section 26, and the mortgagee can assert his right 
irrespective of article 10, l)ocauso section 214, Civil Procedure Code, is 
inapfdicable to tbe case, the mortgagee being in possession. 20 M. 305: 

. ^ See also 13 M. 490. 

■ ? 

to roligious oflioe and endowment!:— 

A nght to a religious ofiioe and its endowments may be acquired by adverse pos- 
session lor more than twelve years. Although the office and the en- 
'dowments attached thereto may be indivisible, still a divisible right to 
a portion may be acquired, and the indivisible right may be lost by 
adverse possession. 21 M. 278 (287), 
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<.— * Xirtt to sucb property ebell be extlagulebed. •—(eontinmd). 

(6/ ICmiteei— Bztlnotion of right of manogomoat t — 

If, of two branchofi of a Hindu familv owning the right of nianagenient of atom- 
pie, the memberH of the junior branoh have, for a period of more than 
VI yetii'K, diBcnntinued poBseftsion of the immoveable properties belong- 
ing to the temple, as also performance of the duties of tho office of trus- 
tee, and the members of the senior branch havd, during such period, 
been continously in possossion of the properties and doing the duties 
of the office, the right of the former as a body will bo extinguished in 
favor of the moinbcrs of the senior branch as a body, 27 M. 192 (197) 
341. 

(7) Suit olaiming ofllee of Dharmakapta s— 

A will be barred if the offic-o had been held l)y the defendant adversely 

to the plaintiff for more ihantweh'c years, the right being extinguished 
under this soclion. 1 SI. 343 (348). 


(8) Right to shebaitship 

A person may ao.quire a by more than twelve years’ adverse possession 

ns shobait, oven though his nomination to the office may bo invalid. 
19 C. 776. 


(9) Claim to office and claim fop ppopepty 

In regard to the application of article 124 and of sootioii 28, there is no distinc- 
tion lietween the claim to the^ office and that for the property. If 
there were, artiole 144 will apply to tho claim for the property. 23 ^I. 
271 



Extinction 

If title 


n olLyie to office— Extinction of title to land 

to anoffi'’'^^ is extinguished bv lapse of time for recoA 


extinguished by lapse of time for recovery of tho same, 
tho titb 'i' recover lands attached to tho office, as a source of endow- 
ment, for fch services of tho holders, will also Ixj extinguishod. 6 M.H. 
0- 301. 


(II) Claim to sepapate estate by a membep of Joinf family 

A suit by a ineinbor of a Joint IJindu family olaiming separate title to a pro- 
l>orly, which was in the pos.session of tho joint estate, is governed by 
tho twelve years' limitation provided either by the art. 142 or by art. 
144, and bis right will be extinguished under soction 28 after that 
* period. !44 M. .387 (P.C.)-6 C.W.N. 545. 


(12) Reousant ppoppietor claiming Mallkhana x— ^ 

The rule of law that a person entitled to an interest in immoveable property 
loses not only the remedy, but also his title, by being out of possession 
for twelve years, app]ie.s to the case of a recusant proprietor claiming 
malikJiana. 18 W.B. 465. ” 

• 

(13) Reiumption op aueisment of copyIoo land 

Where, in cases of land granted originally as remuneration for services to be 
rendered, tho services cease and the land is in possession of somebody, 
other than the grantee and not claiming under the grantee, for more 
than tw^ve years without payment of any rent, the right of the 
grantor to assess rent or resume the land will become oxtinguiidied 
1 B. 586. 
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4^—* Right to such property shall be extiagul8hed.^ —((^mtiniu!d). 

(14) Execution— Delivery of possession— Extinction of stranger’s rights:— « 

If, in (jxcf'ul-ioit of a doiTor, p()sri<'fssinii is dcJivcPL'd to the decree-holder jti spite 
of the resistance and nhstnictioii of a third party, and such third party 
doc*.s not rej<aiii possession or bring a .suit for po.sscssion within the 
sLulutory piTiod, his right to the property will bo extinguished in 
favcu' of the docrec-holdr-r. '■Al M. 2G‘2. 

(I')) Vendor’s lien 

Notiwithstaiidiiig the fact of the. expiration of the period of liniitatioii for a suit 
by a ^■(!ndor for enforcing his lien for unpaid purchase-money , his lien 
will not be extinguished by bis omission to suo-within the statutory 
pern^l. He may, if he is in posMtssiou of the property sold, success- 
fully resist :i suit by the vendee to recover possession of the property 
sold, on the ground of non-payrnont of the piirchase-money, and the 
Court may pass a decree for possession conditioned upon the payment 
of the purohaKC-moiicy. 27 M. 2A. 

m 

(1f>) PoBfiCBgion of mlrasdar on inam CBtatcB : — 

A miro<i(lar on itmm faft.tes in Bombay, being only ‘‘a tenant at quit-rent, or 
, at a reasonable rent not subject ic) ejectinciiL so long ns he pays it,’’ 
his possession cannot be adverse to the landlord until there is an sisser- 
tion of right in him as perpetual tenant. IH B 507 

(17) Extinction of widow’s right— EeverBionei* 

I'he. extinction of a right by tlui effect of limitation naming against a widow 
has no apjilicaiiou to a reversioner, who docs no* derive his right from 
or through the widow but derives it through her husband. 2.'l B. 725 
Bom. L.R. ('An (P.C.)- 

ilH) Suit for declaration of iakhjraj title:— ^ 

A person, suing for a declaration of lakUimj title to lands, need not prove thai 
he held the lands reut-friMi from before, the penTiaiicnt Kcttlcment. It 
IS I'nough fut him to show that, when his suit is brought, the defend- 
aiit's rigljt to I'csumption of, or tis.sesstiieiit of rent on, tin lands, was 
barred h\ tJin«'. 5 C, 049 = fJ C.L.B. 2(10. 

(19) Attachment under the Crimii^l Procedure Code, S. J46 ; - ^ ^ 

Tin- n^ht of the true owner of lands eannol he extingnishoil, howtwer i«>ng ah'' 
.ittiiehincni under S. 1 4G, Criminal Prooeduie( -ode, may continue: nor 
I an siu-h Ik- forfeittnl to Government. 2G ^T. 410- 

('20> OroiBsion to set aside order under S. 13, Act III of 1876 

(a) Oniissior on the part of f>crsoii, Jigainst whom an order is passed under 
, S, i:4 of the Alamlatdars' Act (111 of IH7G). to sue to set the same aside, 

neither extinguishes his title, to land nor vests the saiiie in his opponent. 
21 B. 91. 

thi t'ho order ol .i Mamlatdar would imt. if not eoiitested hy a regular suit 
within thn-o years, bar the remedy, by way of a suit for partition, <if 
the person against whom (he order is passed. 16 B. 2f)9. 

(v) Nor would It exfcinginsh the title to land. 20 B. 270. 
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— * Right to such property shall be extlttgulshedM^—ftfwfinmuif. 

(215 Arrears due under a periodically recurring right - 

Though the general rule is that a person entitled to a periodically ivt iirring 
right must estahlish his title before he can nicovei' arrears accruing 
due under such title, that rule would not apply to a case wherts the 
person suing for the arrears has already obtained, against tht* person 
Mabli* to pav tlni arrears, a decre-ii deolaratorv of Ins title. In such a 
ease, he ran reeocer thi- arrears not barred by limitation. r» B. (»H ; 
'''ll B. 111. 

But, if the eliiiin f<»r a doclaralioii of the title were, iwlf barred by limitation, 
the e.laiin fnr the arn^nrs would also Im‘ barred. ITi H. l.'lft. 

Suit by co^Bharer 

In a 'oiiit to recover posse-^sion of iinmovtiable pro]te.rt-v, by a eo-sbarei'. 11 

necessary to find whether art. I4‘2 or art. M4 will apply to Mie eir(‘uih- 
staiices of the case, before deternuning whether tiie right had been e\- 
tinguished under s. 2H. 1 C.W.N. dlb. 

(2:-!) Foreign Jadglnent— Non-extinction of title .— 

Where limitation bars the n‘medy. but does not d(‘sLrov the right, tht‘ judg- 
ment of a foreign tribunal is not open to the objection that the suit 
(on a oontraot) was barred by the Law of Limitation a])pliealile in tin* 
country whoro the contract was made. 2 M. UX). 

( 24 ) OmlBBlon to B«t up fraud : — 

^ Omission ol a vendor, who continues in i)OKsesM<)jj of the land sold, to si-t up 
fraud w'ltliin three yoars or twelve yours from the date of sale, does not 
extinguish his title thereto or debar liini from raising the plea of fraud 
as against thv vendee smug tf» rpe.nve,r poK.session on the strength ol 
the '.ale deed. 14 B. 222. 

‘Adyerse poBBession.' 

(1) What iB - ’ 

The posKcssio.'i nocess:iry to oxtiuguiKii thi.' title of tin; rightful owner must he 
odvei’se. Occupation of land, therefore, w'ith the permission of the 

* owner, for more than twelve years, though without payment of any 

renr, will not cxtingiush the title of the owner, 2 II.B.R. (1892-1890), 
MLv). • 

(2) ABsertion of advene title by mortgagee - • 

A mere* in possession would not make his possession adverse or enable 

him to abbreviate the period of GO years allowed for redemp^tion. 1 A. 
065. 


(S) Widow asBerting absolute title 

A widow cannot, by merely asserting an absolute ])roprietai'v title in course of 
time, acquire such title by prescription against the reversionary heirs 
of her husband, because the latter are not entitled to recover possession 
till her death. 88 P.B. 1881. 
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‘Adverse posseaeion.’— {conttnued). 

(4) fllft to minor eon— EeJoyment by ftither : — • 

When the paternal uncles of a minor made u gift to him of their undivided share 
in oertain property iMsloiiging in csommon to themselves and the hither 
of the minor and in the management of the father, and the latter 
continued in poRseKsioii for more than twelve years after the minor 
donee attained his majority, held, suoh possession was not adverse 'to 
the minor and that the latter could enforce his rights by a suit for 
partition. 27 B. 31-4 Bom. L.B. 754. 

(5) Galenlation of adYovse potMuion 

In calculating the twelve j^ears* adverse posseKsion, the possession of one tree- 
passei cannot be added on to that of another. 2 G.W,N. 315. 

(6) Extinetion of tltlo-A-Vasto land— Burden of proof 

In suits for possessiun of land, plain tifF ought to show poKsession and disposses- 
sion within 12 years prior to suit. But, if such land remained waste 
and unoccupied up to a short time before suit, the plaintift has only to 
show a priuia fticie title to the land without being under a necessity 

* to prove acts of possession withiii twelve years pjCior to suit. 105 P. 

B. 1901. 

(7) Burden of proof 

Where, in a suit for possossioii of immoveable property, adverse posseseion is 
sot up by the defendant, the plaintiff ought to show, iniitie first in* 
stance, that he had been in pOBsession within twelve years prior to suitt 
14 A. 193 (16 0. 473, 11 A. 438). 

(8) Poueiiion— Title— Burden of proof 

Possession is prima fade evidence of title and is primarily exclusive, and it is 
for him who impugns such exclusive title to show that the possession 
originated in a way not to affect his own right. 20 B. 270, 

(9) Redemption of mortgage— Burden of proof 

111 a suit for possessior of land by redemption of a mortgage, the plaintiff must 
show that he had a subsisting title at the date of suit, on default to 
prove which, his suit will be liable to dismissal. 11 A. 438 
9 A.W.N. 155. 

(10) EJeotment-euit— Burden of proof : — * 

In an the plaintiff will succeed if be proves more than twelve years* adverse 

possession, even though he fails to prove his title to the land. 3 G. 224. 

(11) Flea:— I 

The point, whether defendant has acquired a title by prescription, is one that 
need not be*pleaded expressly, because adverse possession for more than 
twelve years is only evidence of title. 24 M. 387 (896J«5 C.W.N. 
545 (PX.) 


THE FIRST SCHEDULE. 

fSae 8ef*ii(m 2) 

[Ue^ihd by Act XTT of 1B91,] 
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THE SECOND SCHEDULE. 

fSee aection 4.) 

First Division : Suits. 

(General.) 

following oases, though not bearing on any particular 
article i.»f tinv schedule, are prefixed to the ^schedule of articles, for 
purposes of refer(!ncc on general questions regarding construction 
of the articles, &-c. 

(1) Institution of suit 

Thu filing of a Vakalutn>a7nah is iiok laiilaiiiouut In iiisbitiiiion of a suit. 5 W. 
R. WiiKtc Laud Ref. p. 1. 

( 2 ) Construction of articles — 

(a } The articles of the Act ought to be so construed as to make them harmo* 
uions and consiKient. S C.W.N. 476 (479). 

(b} In ooiistniing the articles, strciss must not bo laid exclusively on the entry 
ill the first column of the second schedule, ignoring the entry in the 

. third column. 13 M.L.J. 412. 

(3) Applicability of artielos 

Where iher ^ an article general in its terms iviid another specifie in terms 
and eu' bracing a particular suit, it is the latter .'irticle that will apply. 
26 A. 482. (See, further, the sajne case under article 2, infra.) 

il) to penal enactments 

The articles in the Act are no bar to the eniorcoment oi a claim arising nndor a 
penal enactment : (e.g.) a claim under 2 of Act Xlll of 1859 can be 
erjforoed, notwithstiuiding that the civil remedy is barred by limi- 
tation. 11 M. 332. 

(5) Te|^ as to applicability of aFtioles : - 

(a ) It is the frame of a suit that governs the question which article of the 
Ijiinitation Act applies to it. 27 B. 363 (368). 

(0) Whether art. 179 or 178 of the Act will apply to an application for exe- 
cution, will depend on the nature and portion of the decree sought to 
be executed and upon the application being the first, or a subsequent, 
application. 13 M.L.J. 412. 

(6) Suspension of the law of limitation : — 

Where, in a suit for arrears of rent brought more than three years from the 
due date, it is found that the plaintiff had, within the three yearn, 
brought a suit claiming enhancement of rent including that fer 
. the year in question, the operation of the law of limitation would be 
stayed. 8 O.W.N. 1«30 C. 1083 (F. G). 

• Yl 88 



684 


[Arts. 1 


Aot Air of 1877 (INDIAN LIMITATION An). 

General. — (coniinwd } . 

(7) Oompetency of Court to docido quottioB of limitation 

'If a Court, otherwise compoteut to hear a suit, wrongly decides ii question of 
limitation arising thoroin, the dtierce would not, on that account, 
become a nullity. It would, nevertheless, be a good and viilid decree 
unless and until reversed in the manner provided by law. A.W.N. 
(1904), p, 110-1 A.L.J. 217 [following 25 B. 937 (P.G.).] 

Pawt 1 . — Thirty days. 

Description of suit. Period of limit- Time from which period 

ation. begins to run. 

1. — To contest an award of Thirty' daysJ^) When notice of tlie 
the Board of .fte venue award is delivered to 

under Act No. XXTII of the phiintiff. 

1863 {to prtrvidfi for thv 
adpvdicatiim of claimti to 

(Old Acts.) 

[Art. I of Act IX of 1871. — Stitne ns above. 

^ 1 ct X I V (f IS59. — No corren-poiiding provmou . ] 

(Votes) 

(1) Power of Court to extend time 

The Court had no power to extend the period of thirty days allowed by Ac.i 
XXIII of 1863, S. 6, for preferring a suit. 5 W.R. (Wasti^ band 
Court Ref.) p. 1. 

Pakt I J iV/ne(y ifsy's. 


3 - — For conipeiisatioii^^^ for Ninety days. When the Act or oinis- 
doiiig, or for oinittjiiig to sion takes ]ilaee. 

do^ an act alleged to be 
in pursuance of any en- 
actment^*^ in force for the 
time being in British 
India. 

(Old Aots.) 

[Art. 2 of Act IX of 1871. — S&me as above. 

S. L cl, 2 qf -4t*f XIV of 1859.- -To stdin for pecunia/ry penaltiea or /offeiturea for 

breach of any lav: or regulation — the period 
• of one year from the time the coMse of auction 

arose.'] 


a) 


(Votes) 

Beope of article 

(a ) The defendant seeking the benefit of this article must show that he had 
reasonable grounds for justifying his action under the particular enact- 
ment relied upon by him. He must have ussumed to act in the honest 


exercise of a supposed statutory power. 


124 P.R. 
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CBfatBU)n—(6Qnitinued). 

(b) The roHsonsi bleu ess of the belief is immatorinJi if the belief be honest, 
though it is Hii important element in detennining the question of 
honesty. ICO P.R. 1883. 

ff') Notwithstanding tlie fact that a c-ertain suit may fall under another 
article of the schedule, the defendant may insist upon the benefit of 
this artiolo. Iil3 P.R. 1886. 

Complaint against Governor and Connell, Madras 

The High Court of .ludicature, Madras, has no jurisdiction in a—- 

for oppression or injury. $ M. 24 (F.B.). 

(2) Act XVIll of JESO (Protection of Judicial Officers):— 

(a) Judicial oiheers a re exempted from liability for acts done, or ordered by 

them to be done, in the discharge of their judicial duties. 12 A. 115. 
(h) A suit for damages for wrongful deprivation of property, brought against a 
Judge, tilleging malice, is not governed by this article. 10 B.H.C. 
(A.C.) 346. 

i. - ' Compensation.^ 

(A) Suit for refund of tolls : - 

A falls under this article. 'I'o bring a suit under the article, it is re- 

(fuisJte to show that defendant took the money in what ho, licting with 
ordiTiary care and intelligence, believed, and honestly might believe, to 
be an act in purstiaace of an enactment for the time being in force in 
British India and alki that the relief sought falls under the term ** com- 
pe2i^.^tion.’' fi6 P.R. 1886. 

(B) Suit for illegal or excessive distress : 

(o) A -against :i Municipal Hoard falls under art. 28, which is a specific 

article, and not under this article, which is wide and general in its 
terms. 20 A, 482. ^ 

(b) A suit for illegal distraint of crops by a landlord does not fall under this 

article. It will Ijc governed by art. 28 or art. 29. 7 G.W.N. 728. 

(C) Suit for town duties : - 

• A suit to recover certain town duties is not governed by this article. 25 B. 887. 

2, ‘in pursuance of any enactment in force.* 

Burden of proof —Point to be proved 

Ft is not LMiuugh for the defendant, pleading this article in bar of a suit, to assert 
that he honestly believed thahthe Act, in pursunnceof which the alleged 
illegal act was committed, was in force. He must show that the Act 
was actually in force at the time and place of the acts complained of. 
105 P.R. 1686. 

Note. — C ertain suits for damages for acts done or omitted to bef done 
fall under some special or local enactments, which provide 
sracial periods of limitation. In such cases, the special periods 
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^ in pursuance of any enactment in iorce.^^fconUnucd), 

of liniitatioTj provided by such Acts will generally be applic- 
able. In cases, however, where sucli special periods are in- 
applicable, either this article or somcs other article of this Act 
will apply. Such cases are collected hereunder : — 

(1) Act XXXll of 1860 (Income Tax), 8. 248 

held to appl> to a .suit for ivfiind of income-tax collected twice over from plain- 
tifT, whether the Collectors acted lognliy or illegally in making such 
rollootions. .0 W.R. 187. 

V2) Act 111 of 1864 (Bengal), 8. 87 : - 

(a) held to ajiply only suits brought for damages in respect of acts done bv 

Municipal Commissioners under the Act and for purposes of the Act. 
5 U.L.B. Ap. 50; 

( b) and not to .suits in ejectment against Municipal Coiiimissi oners. 6 C. B 

(F.B.). 

( 8 ) Aot lY of 1876 (Bengal Manioipality), 8. 887 

held to apply to a suit against Municipal Gommissionors for injuries caused to 
plaintiff’s house by works done by the defondants-Conunissioners ; 
but the suit was dismissed on the ground that it w'as not brought 
within three months from the date of the accrual of the special da- 
mage to the plaintiff. 18 C. 91. 

(4) Act II of 1888 (Bengal), 8. 427 

Where an act of the Calcutta Municipal Corporation was not one under Act TT 
of 1888 (B.G.), or purporting to be done thereunder, held^ the special 
limitation provided by S. 437 of Act U of 1888 would not apply. 30 C. 317. 

(5) Act XY of 1878 (B.W.P. Munipipality), 8. 43 : 

(a) is applicable only to suits brought against n Municipal body for 

something done under tiio Act, in which compensation is claimed, and 
not to^ those ^in which no comiMinsation is claimed. To the latter class 
of suits, art. 130 of the general Limitation is applicable. 4 A. 102. 

(b) The notice of suit required by--— is iiccossary only when the suit is 

for compensation for an act done by the Municipal Gommittee under 
the Act. 1 A. 269. * 

( 6 ) Act 11 of 1868 (Bombay), 8. 240 

held to apx)ly only to^uits for damages, .‘ind not lo suits in ejectment. 12 
B.H.C.R. 250. 

(7) Aot YI of 1878 (Bombay Dlitrict Biunieipality), 8. 86 1 — 

is applicable only to suits for damages, and not to suits other than such suits, 
(£, g,) suits in ejectment &c, 6 B. 580. 

But the section is not confined only to an action for damages ; it is applicable 
to every claim of a pecuniary character arising out of the acts of 
Municipal bodies or officers, who, in the bona fide discharge of their 
public duties, might have committed illegalities not justified by their 
powers. In this case, the suit was for money illegally levied as house- 
tax. 8B. 431. 
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2.^* in pursuance' of any enactment in force.'— (r/)n tinned). 

(S)* Act II of IBM (Madras Revenue Recovery), 8. 59 :~ 

A suit to sot aside a rcvoime>&a]e on the ground of fraud and collusion between 
the Revonuc-ofTiccr conducting the sale and the purchaser, falls under 
S. 59 of the above Act : and not under this article. 26 M. 636. 

(0) Aet I of 18B4 (City of Madras Munieipality), 8. 438 

By , the period of limitation for the commencement of suits against the 

. Commissioners, in respect of anything done in pursuance of the powers 
given by the Act, is fixed at six months. 25 M. 116. 

(10) Aet lY of 18B4 (Madras District Municipalities), 8. 261 : 

(o) — applies only to suits for aymjtenitntion for anything done under the Act. 
16 M. 474. 2 M. 124 was a case similiu* to the above, under Madras 
Act III of 1871, which was the predecessor of Act IV of 1884. 

( hj This article does not, but art. 36 f2fx\s, govern a suit by a Municipal Coun< 
cil against its late Chairman, to recover money embezzled by the 
Manager during the defcndaiii’K chairmanship. 22 M. 342.' 

(11) Act Y of 18B4 (Madras Local Boards), 8. 186 - 

(n) Whether applies to suits other than those for comi>ensation for 

wrongful acts committed under colour of the Act? — Quaere. 16 M. 296. 

(h) The notice required by— is not necessary in a suit other than that 

for cmupen^ation for anything done or omitted under the Act. IGM. 
317. 

(e) The above section would not apply unless it were, proved that the act 
complained of was done by the servants of a Taluq Board within the 
scope of their authority, as such, acting or purporting to act under the 
Act. 1.3 M. 442. 

I^AiiT 111. — Six months, 

3. — Under the Specific Reli(»f Six months.^ Whtin the disp<i»KOR- 
Act, 1877, section 9, to sion^3) occurs, 

recover possessions'^ of 
immoveable property' 

(Old Acts.) 

Uiuler .Act No. XIV of (to ])rr)vide for the limi- 
tation of suits) section 15. to recover possession of im- 
moveable property ^Si-x months When the 

(lis})ossessioi] occurn* 

• 

If any jiGTHon shull, withoui his t'onsent, hai:e been dis- 
possessed of any immoreahle property otiisrvAse than by due 
course of law, such person, or any person claiming through 
him, sludl, in a suit brought ttt rerooer possession of surh property, he entitled to re- 
cover possession thereof, notwithstanding any oOter title that mag be set up in such 
suH, provided ihoit the suit he commenced within sU months from the titne of sud^ 


[Art. 3 of Act IX 
of 1871. 


Hection IS of Act 
XIV of 1859. 
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(Old Acts),— 

dM}}OHseH9iiin, fhil vnfhiuff in this sertion nltall Intr the person from whom mch 
pmt^esswn shall have U'en so rerorered, or any oZ/mt pernont instihUimj fi snii to enfa- 
hlish hie title in such property and to recover jmsesston thereof within the jteriitd 
limited hy this Act. J 

(Notes) 

Object of Article. 

(1) Tilt! IS U) discouragie proccedin^b calr.ul.itod to load to serious brnaohos 

of tbo potieo and to provide agaiiiKt Lbo porson taking the law int<i his 
own hands from deriving any Ijcmofit from tlie process. 2 M.H.G. 313. 

(2) I'lie , as well as S. 9 of the Specific Relief Act, is to discourage 

people from taking the law into their own hands, however good their 
title - may Tt has not the cffoct of depriving a man of his right to 

rely on his ]ireviouK posHesKinii in an action of ejeetnient against a more 
trespass* -. 1 ’, who has no title at all. ft i?. 371 (37 f)). 

(3) The- is only to provide a special remedy for a particular kind of 

grievance— (i.c.) to replace in possession a person evicted hy a wrong- 
ful act of a powei'fnl party and to prevent the powerful person from 
• shifting the. evidence of proof from himself to another })erson less able 

to support it. 9 W.R. (K)2. 

(4) In a suit for possession within six mouths from the date of disposhcssion, 

the plaintiff is (mtiiled, under this Act, to recover, notwithstanding any 
other title. 1 M.ir.C. 85. 

Scope of Article. 

(li Exoluuon of queBtion of title 

Where the plaintiff wants to recover independent!} of the question of lille, he 
must lirijig his suit within six months frojii the date of dispossesHion. 
15 W.R. 3ft. 

(9) Bait by non -occupancy tenant 

The liniitatioii ii])pHcable to a Miit to reeuver possi*hsion by a nou-occn}>ancy 
raiyat who has lM-<‘n dispossessed from his holding by his landlord, 
otherwise than in due course of law, is six months from the date of 
dispossession. 7 C W.N. 21ft. 

(3) Suit by tenant against landlord : - * 

(a) \ tenant, illegally ousted from his liulding, uiay .sue his landlord for reco- 

very of possession, and can succeed, without any enquiry into his title, 
if he. sues within six months from the date of his dispossesBion. But, 
if ho comes in after .six mouths, ht' can siioi'eed only *m proof of some 
title in he restored to possessLoii. 11 W.R. Kift. 

(bj If a hirdlord turns out : 'tenant by taking the law into his own hands, the 
* latter may maintain a suit against the former under this article and 

recover possession without reference to the question of the title of the 
latidJoL'd to eject him. 9 W. R. 513. 

(4) Applicability of article : 

The ai'iiele is applicable to a suit by a person who, Licing, whatever his title, in 
possession of immoveable property, is ousted therefrom . — Per Kdok, 
G,J., and StiukiUt and Tvuu«'.ll, .TJ, 
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Scope of artlele^'--fcemiinuedj, 

* Per ]^lAiiMooo J. — A person suing, upon a mete possessory title, to recover 
possession against u j)er8on who has ousted Jiiiu, must bring his suit 
iiiidor S. 9 of tlic SiKwiftc Belief Act, and within six months from the 
date of disposKcssiou. 18 A. 587* 11 A.W.N. 196. (F.B.). 

(5) PlaintiiTi inability to make out title:— 

A plaintiff, who cannot make out a title, cannot maintain a suit for restoration 
to iMiKsoHsion on the ground of previous ]>os.st'Ssion and dispossession, 
.^cycept under this article — within six months from the disposses> 
sion. :14W.B. 435; affirmed on appeal by 7 1..A. 78 (P.C.)*-6C.L. 
B. ^249. 


(6) No bar to suit upon title 

This article is brought by a imm'soii (lispossosscd otherwise than in duo 

course of law. ti only enacts that a summary suit to be restored to 
possession without an enquiry into title, ought to be brought within a 
shorter time. OUier articles in the Act would ai)ply to suits brought 
upon title. ‘2M.H.C. 318. 

(7) Suit againit undisputed owner - 

Tn an ordinary suit, not brought under this article, a person dispossessed other- 
wise than in duo course of law cannot recover possession, as against 
the undisputed owner, merely by proving his previous possession aud 
disx)(^sseHsiou. 14 W.B. 41. 

(8) Partial disturbance of poaseuion 

A suit would lie under this article even when fdaiiitiff’s xx>Ksession is disturbed 
but partially. 8 M. 950. 


(9) Title of a third party 

The caiinut be set Ufi by the defcurhiiiL-disposse.SHor in a suit brought 

under this article, (i.c.) within six months from the disposscKsion. 
>< 01 ' would the fact of the suit iK'ing bA>iigbt more than six months 
from the disj^ossesaion affcx'.t the title of the plaintiff to be restored to 
]iosscKsuon as against the dispossessor, who has no title at all. 35 \Y. 
R. 978. CowfMire 90 B. 970 (97 3h w'hich holds that the defendant 
may, in a suit in ojectiiient, plead and succeed on the plea that the 
title to the land is in a third person. 

MBf" See., further, cases under the Heiiding Suits independent of the article at 
pp. 090 to 692, infra. 


/. — * Possession, * 


(1) Poiieiaion : — * 

Disoontimnuice of payment of rent by tenants is not diaposaessioh. S. 9 of 
the Specific Belief Act only applies to cases in which a person in 
physical possession is disposs(*.ssed. 14 C. 649 : Compare 15 G. 527, 


(2) Poueiiion— Prineipal and agent 

An agent cannot maintain a suit under this article against his principal 
returning upon his own property in the poasessiou of the agent witikout 
any breach of the peace or violexuse. 8 G. 948 (947J. 
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‘ Possession. continued). 

(3) Posiesiion— Right to flsh 

A suit for possession of a right to fish in a tank, the soil of which bolongs to 
anothiT, dons not come within the purview of S. 9 of the Specific Belief 
Act, nor, consequently, under this article. 18C. 80 ; 19 G. 544 (FaB.): 
Comimrc 3 C. 27(i. 

But see 12 B. 221, which holds that such a right is immoveable property and a 
suit to recover possession of such right tails under S. 9 of the Specific 
Belief Act. 

2.— ‘ Immoveable Property.'" 

(1) Right of ferry : — 

A is iirimovcablc property within this article. 13 M. 54. 

(2) Right of way :~ 

The article is inapplicable to a suit to enforce a more right of way. 17 W.B. 70. 

(3) Jlllttvial land~>Re-formatioji on old sites 

When laud is gradually rc^ formed ou old site, identity of site can give no title 
to the former owner to the land ro>formod, nor can identity of situ 
give any title to land grii4ually rc-formed, when it is formed by gradual 
accession partly to one land and partly to another. A person in posses- 
sion of land is privia facie entitled to it, and to all incrcinents to it. 
8 W.B. 104. 

(4) Right to flsh 

The in a tank, is itiiinovoabic property, and a suit to recover possession 

of Kueli right falls under .S. 9 of the Specific Relief Act. 12 B. 221. 
Compare 19 G. 547 (F.B.) noted under Heading No. (1), supra, 

J.— * Dispossession.* 

Dispossession — Carrying away crop:-- 

'Phi* mere intervention of a third j)arty Inawecn a lessor and bis lessee and 
carrying away crop, will not constitute a dispossession, so as to give a 
cause bf action to the landlord to sue under this article. 25 W.B. 180. 

Saits independent of this article. 

No-rv.. - Whether, in a suit, other than one brought under this article and 8. 9 
of the Specific Belief Act — (i.c.) more than six months from the date of 
dispossession-^ for recovery of possession from a defendant who has tres- 
passed on property in possession of plaintiff, the latter can succeed 
merely on the strength of his previous possession short of the statutory 
period without provhig his title, is a point on which the High Gourts 
differ, the High Court of Calcutta holding that the plaintiff cannot suc- 
ceed without proof of his title and the other High Courts holding that 
bo can. The following is a collection of such cases : — 

2 . This article would bar a plaintiff's title to recover simply on the strength of 
his previous possession without entering into the question of title, if he 
brought his suit more than six months from the date of dispoasession. 
7 I. A. 73 (P.OO-6 O.L.R. 249. 
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J.— ‘ DiaposECsslonJ^ — (cofUinvad). 

Suits independent of this ailiicle.— {con^inuec^). 

(N,B.) In this case, the Government, who wore entitled to the lands, hiid put 
the defendants in possession, and the latter had been main- 
taincd in possession by a Magistrate's order under the Cri- 
minal Procedure Code. 

il. l^awful possession in plaintiff is sufficient evidence of his ownership as 
against a person who has no title whatever and who is a mere trespas- 
ser. The former can obtain a declaratory decree and an injunction 
against the latter. 2U G. 8B4~S0 1. A. 9U (P.C*}. 

(N,li.) (a) In this ciisc, the plaintiff was in possession when be brought his 
suit against the defendant wrong-doer and sued only for a 
declaration and injunction. 

' . (h) In this case, their Lordships of the Privy Council say (vide p. 

^ 842) tliat, if the plaintiff could, under S. 9 of the Specific 

Kelief Act, recover possoesion as against a dispoBBossor who 
could show a title, it is certainly right and just that he 
should be able, against a person who has no title and is a 
mere wrong-door, to obtain a declaration as owner and an 
injunction to restrain the wrong-doer from interfering with 
his possession. " 

3. Except in a suit under B. 9 of the Specific Relief Act, which must, under 

article 3 of the Limitation Act, be brought within six months from the 
date of dispossesston, mere proof of dispossession within twelve years 
prior to suit without proof of title is not sufficient to entitle plointilT to 
a decree. 17 0. 256 ; 9 G. C.L.R. 342 ; » G. 130^11 C.L.R. 

393 ; see also 7 W.R. 331 and per Pri:$sef J. in 5 C.L.R. 278 ; 

4. and this, even if the defendant fails to establish his title. 26 C. 579 (distin- 

ijimhvng 20 G. 834^^20 l.A. 99. on the ground stated in Note (rf) under 
case No. 2, supra.) ^ 

5. The above cases follow 7 l.A. 73 b 6 C.L.R. 249 CP*C0 — see case No. 1 

under this beading— and practically overrule the decision of Morris J. 
in 5 C.L.R. 278, 7 C. 591=9 C.L.R. 1G4 and 8 W.R. 386 (389), which 
bfid held that proof of previous possession and dispossesuon by a 
wrongful dispossessor within 12 years prior to suit would be enough to 
entitle a plaintiff to a decree for possession against a defendant, who 
c(^u1d not show any title, even if the Aiit were brought more than six 
months from the date of dispossossion. 

But contra 

1. Independently of B. 9 of the Specific ftelicf Act, a person dispossessed of 

immoveable property by a trespasser having no title, can maintain a 
suit against the latter mort: than six mouths from the date of dis- 
possession, and succeed on the sole ground of his previous possession 
without proving his title. 13 A. 537 (F.B.) = 11 A.W.N, 196. 

2. A person, ousted by another who has no better title, can recover on the 

strength of his previous possession, though such possession was With- 
out title, in a suit brought more than six mouths from the date of 

VI 89 
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3.—‘ DIspoasesBion. ’—(amtimud). 

SaitB independent of this article. — {mmtinued). 

dispoHSossion, iiidopcndciitly of iho provisions of S. 9 of the Specific; 
liclinf Act, which docs uol take away such right. Per Suuuamama 
Iyeu, J. ill 23 M. 17U. 

Contra Per O’FAURiSLii J,— Such porsoii caimot recover possession cxcojit 
under 8. 9 of the Spociiii: liclicf Act, (i-e.) except when the suit is 
brought within six nioiiths fi-oni the daU; of dispossession. Ibid. 

'3. Possussion is a good title against aJl persons cvc.'.pt the rightful owner, and 
entities the possessor to nuiintain ejoctnicut against any other person 
than such owners, who disjiosscssos him. 'I'lii' above' rule will hold good 
whe.'O possession and title are both pleaded hv phiiiitifT but he fails to 
prove the title. G B. 215 (F. B.). 

4. A person in possession can maintain a suit in eji'i.lnuMit, against a dispos- 

scssor who has no title at all, even after six months from the date of 
dispossession, and vvithout i‘e.sorting to a pos.scssor> suit under S. 9 of 
the Specific Relief Act, possession l»eing a good title against all the 
world except the real owner. H Ji. 371 . [yolloicindi 9 C. 744 (F.B.), 
G B. 215, and dUsmlintj from 7 B.II.C.A.C. 82. J 

5. A person in lawful possession of land, though he does not prove his title 

thereto, is eiitith'd to obtain a decree declaring his present possession, 
as against a defendant who, without a title, disturbs such posM^'ssioii, 
20 B. 798 (foUomn^ 20 C. 834=20 T. A. 99). 

G. The possession of a person (not sliowii to havi' originated wrongfully) is 
good against th(« whole world (txcejil a poison who could show a better 
tit.le, the hurdon of proving which lies on the latter. In the absence of 
such proof, the former would be eiitilli'd to a decree decl.aratory of his 
possession. 25 B. 287. 

7. Ill a suit in ojec«ment the defendant may jihsid, and succeed on the 
that the title to the land is in a third pc-.ison. 20 B. 270 (273). 

lit” See, further, cases under the heading Scope of article at pp. G88 ami 
G60, su2)ra. 


4 .— Under Act No. IX of .i860 5/jr months, 
(it) inovids for ihe^eedy 
diitemiinatitm of cerlnin- 
heiweim ivork- 
men engatjed m Railway 
and other public ww'Jca 
and their employ ers)^ 
section 1. 


Wlieii the wages, hire 
or price of work 
claimed accrue or ac- 
crues due. 


(Old Acts.) 


[Art. 4 of Art IX of 1571. — Same as above. 

Ad XfV of lhl59, — Ko corr&tponding provision.] 
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Arts. BAB] Act X¥ of 1877 {imhan limitation act). 

5. ' -Undor tlic Cod(‘ of Oivil mooths* When the instrument 

, Procedure*, (' h a j) t t* r «nod upon becomes 

XXXIX {Of A^umwart/ dno and payable, 

Provvthtrf' on Nogofiahlf 

hislrnnimts), 

(Old Acts.) 

[Art. Ti, Act IX oT I'lider Act No. V oi* 1866 (to provide a smnmnrg 
1W"1- procedure on hills of eM^hanffc, and to amend ^ in certain rcjj- 

2)vd8, the Cow'iiiercial laic of Hritish India ) — six numths — 
wlieu ttie bill or pi'omissoiy note becomes due mid payable. 

Act XIV of IS-V). — No eorrespovd-intj jiroriMon]. 

Pakt IV.- -One year. 

6. — Upon a Statute, Act, Bp- One year. W'lien tlie penalty or 

lifulation or Bye-law Forfeit uro is incurred. 

Fr»r a penalty or forfei- 

tiire.<-» 

(Old Acts.) 

[Art. 6 oi* Act IX of 1871. Same as alKive. 

H. /, el. :i of Act Xrr To suUs for peemiiary pcnallicB or forfeitures for the 
of 1859 . breach of any lam or regulation. — the period of one year 

from the time the cause of action arose.] 

(ITotes) 

/.- ‘ Bye-lmwA 

A diiiisc in d frojii Guvoi’iinioni, riiLitliiigphuiitilTs Ln certain grazing foos, 
authorising iin])onnding and the levy of an extra fco in the vase of 
cattle, gni/ed without pemiissitni, is a bye-law within the meaning of 
the, article. ;1 P.K. 1875. 

•' 2.^* Penalty or forfeiture.* 

( a ) Recovery of profescion tax : — 

A suit for iiiidor the Towns Iniprcjveincnfr Act III of 1871 ifi not governed 

by this article, the same not being a penalty or forfeiture. 8 M. 124. 

(h) Arrears of revenue , 

A suit for is not governed by this article, but falls within the jspecial pro- 

vision eontiiined in S. J18 of the Land Revenue Act in the Central 
Provinces. 1(3 C.P.L.R. 52. 

(c) Money due under a statutory liability 

A suit for to pay it, (e.g.) for the residue of sale-proceeds uf an estate sold 

under the provisions of Act XI of 1859 (Bengal), is governed by art. 
120 and not by this article. *20 C. 51 (57). 
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7. — For the of a Oae year. When the wages ac- 

hoiisohold Horvant/-’ ar- crue due/^^ , 

tisaii, or labouror^'^^ not 
provided for by this 
schodulo^ No. 4. 

(Old Acts.) 

[Art, 7, Aot IX of Sume as above, exfe|>t that, in place of the word 
1871. * household/ there was the word ‘ domestic’ befoi*e ‘servant.’ 

S. 1, cl, 5, of Art To 8uitn io recover the wages of aei'vanU, artisanw or 
XIV of 1859, laborers — iJte period of one ycr,/ from (he time the cause of 

action arose.] 

(Notes) 

* Scope of article, ’ 

(1) Suit by one employe against another:— 

The. article is applicable only to a suit by a servant against the employer, and 
not to a suit by one employe against a co-employe whoso duty it is to 
. receive the salary of the whole eHtablisliincnt and make disbursements. 

^ 4 M,H.G. 43 : Of, 13 W.R. 1.50-4 B.L.R. Ap. 68. 

(2) Suit for purakudivaram 

or cultivator's share of the produce of land duo to plaintiff under an 

agreement for cultivation of land belonging to defendant, does not fall 
uudoT this article. 2 M.H.G, 387. 


Mookhtear 

A 


/.— • Wagee.^ 

— , employed on a distinct contract for payment of a monthly salary, is 
not a ‘ servant nor is balance of pay due to him ‘ wages * within the 
moaning of S. 1, cJ. 2 of Act XTV of 1859. 6 W.R. Civil Ref. 11. 


'2,—* household servant,^ 

(1) Temple servant : — 

A , whose duties are to sweep and clean a temple, provide dowers for daily 

worship and garlands for the idol, is not a household servant or laborer. 
7 M. 99. • 


(2} FaotoryOumastah: — 

A —— employ od on monthly salary is a ‘servant ’ coming within the article. 
'!’lui wages due to him is a debt, for recovery of which a fresh starting 
point may be given by an acknowledgment under S. 19 mpt'a. 6 W. 
R.S.C. Ref. 8. 


(3) Village Chowkidar .— 

A , notwlthstauding the fact of his being under the control of the police- 

darogah, is a ‘ '^rvant ’ within the meaning of S. 1, ol. 2 of Act XIV 
of 1859. 18WR. 298. 

(N,B.)—yihotlixer a • servant*/ similar to those in Nos. 2 and 3 ««a>ra, will be a 
. houshold servant, within the altered wording of the present article, has 
not been decided. 
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2.—* Hoaaebold aervant.’ — (contmwA). 

* The following classes of persons are not servants : — 

(1) Hohurrir 

A appointed hy a Collector to serve on a monthly salary under a Butwara 

Ameen, a superior ministerial officer. 18 W.B. 150-4 B.L.B. Ap. 68. 

(2) Tahsildap 

A employed by a landlord for ooUeotion of rents from tenants on a specified 

monthly salary. 1 B.L.R.S.N. 20-10 W.B. 260. 

(3) Teacher or Initruotor 

A 'for giving instructions in fencing or wrestling. 8 M.H.G. 87. 

(4) Mookhtear;- 

A employed on a distinct contniiot for payment of a monthly salary. 6 W. 

. B. Civil Hcf. 11. 

3. — * Art Ixan or labourer.* 

Contractor 

A contracting brickliiyer, who doc.s not himself work, is not an artisan or 
labourer. 7 M. 100. 

(Note). — T his was a decision under Act XIII of 1850, but noted here for j^rposcs 
of definition of the terms * artisan ' and * labourer.’ 

4a—* When the wages accrue due. * 

In a suit for recovery of salary due to a servant employed on a fixed monthly 
salary, the cause of notion for each month's salary arises on the first 
of the succeeding month. 6 W.B. Civil Bef. 33. 

8. — For tih(? {irioe of food nr One year. WMieii tlie food or drink 

drink wold by tJio keeper is delivered, 

of a hotel, tavern or 
lodging-liouse. , 

(Old Acta.) 

[Art. 8 of Aft IX of 1871. ISamo ns above. 

Act^XIV of 1859, Tn mils for the avwunt of tavern hills or hills for 

S. 7, cZ. 5. ho(vrd or loflgmg only — thv period of one year from the 

time the ranee of action nroee]. 

9. — -For the price of lodging. One year. When the price be- 

comes payable. 

(Old AotB) 

• 

[Art. 9 of Act IX of Same os above except that in the last c*olumu, there 
1871. were the words * when the lodging ends' instead of 

the words ‘ when tlie price becomes payable * in the 
present article. 

01. 2 of S. 1 of Act See the same printed nnder art. 8, supra.] 

XIV <f 1859. 



696 
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. 10. a ri^ht of Oae year. When the piirehawer 
pre-emption, wlieihor tfikes, under the «ji1e 

the vifrht is fV>ii iided on sought to he iinpeacli- 

orgeiiCTal usuge, ed, physical posses- 

or on sjxjeial confrsicl. sioi/-'* of the wliole of 

the property sokF3\ 
or, wliere the subject 
of the sale does not 
ridniit of pliysical pos- 
session, when the ins- 
trument of sale is 
I’egistcrod/**^ 

(Old Acts.) 

[Art. U) of Act IX of To enforce a right of |)re-cinpl.ion, whether the right 
f87J. is founded on law, or general nsagi*, (jr on special con- 

tract — one year — Wlieii the imrchascr takes actual pos- 
session under the sale sought t*» he iniiieached. 

t,cl. I of Act XTV To Buitfi to etiforco Hip riyhi of lirp-ompHo'n, vHit'iher 
of 1859. ihv. 8>inie in founded on lav^ or general magv- or on npcvial 

* rontrart, I he period of one year to he eomynied from ihv 

time at which the purcheieer sImiII have taken possession 
under tlto sale impeached.'] 

(Noten) 

Scope of article. 

(1) Interpretation of article 

In iniorpreting the article, regard must lie had to the naturcM)' bhc property 
sold, and not to the eap;tcity of the vendor to deliver possession. 8 A. 
W.N. 227. 

I 

(2) Applicability of right of pre-emption : — 

(a) The right cannot attach to a permanent Ica^e of j>ropftrty. Tt can attach 

onl\ to an absoluh* sale. 16 C. 184 : 8 W.R. m ; 25 W.R. 43. 

(b) U can attach only to a sale ol jnroperty ; not to the sale of a share in a suit 

to be instituted. 21 C. 496 = 21 l.A. 20 (P.C.): 3 A.W.N. C. 

(c) 11 can attach on]^' t-4j a private sale and not. to a s.alu by public auction. 

10 W.R. 166. 

(3) RequlBites for the right : - 

For n right of prc-uniption to arise, the sale must be coia])]ctc. (i-e.) there must 
Iw' an entire cessation of right on the part of the vendor. 20 W.R. 216. 

(4) InconBietenoy of rightB 

.Pre-emption, as d.scJarcd In the Uiidh Laws Act 1876, is not applicable where 
the co-sharor claiming it denies the title of the co-Bharor proposing to 
sell, and alleges fhat he is himself entitled to the property. 21 G. 496aB 
21 l.A. 26 (P.G.). 
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Scope of article. 

(5) Suit bettveen rival pre-emptors : — 

A suit, not for oiiforojng iiny right of pro-cmplicm against tho vcndoc, hut fo>' 
establishing the superiority of tho right of ono rival pro-cmplor over 
tliat o[ another, is not governed by this article, but by art. 120. 11 P. 

B. 1893 ; 7 A. 167-4 A.W.N. 315. 

(6) Bale of undivided ihare 

A suit fur pi'c-cjiiption in res])ect of a conditional sale of an undivided share of 
an estate, would be gove.rne.d by art. 120, and not by this artiele, as an 
undivided share cainiot admit of xdiysical possession. 87 P.K. 1893. 

(7) Bale of share of shamilat : — 

VVliere the wliole of the pruperty .stdd does not admit of physical possession, a 
share of Hhamilat being iijeluded, and where the sale is not effected by 
. means of a registered deed, a suit for pre-emption would l)e governed 
not by this article but by art. 120. 30 P.R. 1893. 

( 8 ) Bale of undivided share in joint holding 

A Milt for pre-emption of an undivided share in a joint liulding, which does not 
admit of physical posscssidii lieing taken, and in which tho purchaser 
acquires his title by foreclosure proct^edings under Begulation XYll of 
180(t and a subsequeut suit for pi^ssession, is not govcirned by this arti- 
cle but by art. 120. 80 P.R. 1892. 

(9) Sale under unregistered deed 

A suit for pre-emption of a house sold by an unregistered deed, and nr»t capable 
of physical po.s8esflioii at the time of sale, would nut be governed by 
this article, but by Art. 120. 90 P.R. ISflCi. 

(10) Bale of property under mortgage 

A suit for pre-emption in respect of a .sjile of property in the possession of a 
mortgagee and not redecunuble- immediately, is not governed by this 
artic*l(\ silicic the pruperty sold is nut caj^ablu of possossioit. 45 P.R. 
1895; 103 P.R. 1886. 

(11) Sale by absolute occupancy tenant 

The rule <*f limitation applicable to pre-emption .suits is not applicable to a suit 
by a Malguzai* to set aside a sale, by an absolute occupancy tenant, of 
bis holding to a stranger without first offering it to the Mulguzur. 1 C. 
J>.L.R. 132 ; 1 C.P.I..R. 63. 

(12) Mulguzar’B suit— Mortgage by conditional sale 

A vmltjmar's suit to enforce a right of pre-emption iu respect to property sold 
by an absolute occupancy tenant under a deed of mortgage by condi- 
tional sale, on which the mortgage^ obtains a decree for foreclosure and 
])osscssjou in execution thereunder, is governed by this article. 4 C. 
P.L.R. 72. 

(13) Mortgage to ripen into a sale 

(a ) Where a mortgage contains a covenant that on default of payment within 
a certain time, the mortgage should become a sale absolute, and a fore- ' 
closure-decree is obtained thereon, a suit for pre-emption in respect of 
such property would be governed by art. 120, and not by thii' article. 
37 F.B. 1894. 
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Scope ci artieitt—feotUimudJ. 

Compare the next case. 76 P.R. 1896. 

(h) This urticlo is not rotrioted in its oporation to sales having immediate 
effect. A conditional sale ripening into iin absolute sale will fall within 
the article, if the whole of the subject of the sale admits of physical 
possesHiuTi. 7CP.R. 1895. 

(IS) Usufructuary mortgagee becoming purchaser 

When a usufructuary moi'tgsigce purchases tlie property mortgaged under an 
unregistered sale-deed, a suit for pre-eiiipliun would be governed by 
art. 120, and not by tliis article. 160 V.R. 1889. 

(14) Mortgagee becoming owner by foreclosure:— 

A suit for pn.'-eniption against a mortgagee, who has boi-oinc absolute owner by 
means of a foreclosure-decree obtained by him, is not governed by this 
article, but' by article 120. 3 O.C. 184 (B.). 

(15) Conditional sale or mortgage :~ 

(a) No right of pre-emption anscs on a mere conditional sale or mortgage, 

while any right of redemption romaiTis in the mortgagor. 2 W.U. 215. 

(b) A suit fur pre-onipti *ii against the heir of a mortgagee, by eonditional sale, 

who has foreclosed, is governed by art. 120, where the subject of sale 
is not capablo of physical possession and there is no registered deed of 
sale, and not by this article. 24 A. 17 (P.G.)«d O.W.N. 888 ; 14 A.W. 
N. 49 ; 4 A. 218 *f=2 A.W.N. 28 (FA) ; 6 A. 187=2 A.W.N. 212. 

Compare, 1 A.W.N. 66=3 A. 770; 2 A.W.N. 37-4 A. 291. 

(c) Tn such a case limitation begins to run froni the expiration of the year of 

grace, that being the period when the mortgag 0 e*B right becomes 
mature. 24 A. 17=6 C.W.N. 888 (P.C.); 3 A. 770=1 A.W.N. 66. 

(d ) Wlicre a mortgage by conditional sale become.^ an absoJuti^ sale by reason 

of a foreclosure-decree, a suit for pre-emption may be brought under 
art, 120 within 6 years from the date of the order absolute and euxi- 
strnctivc pos,iosBion givcj] thereunder. 7 0,C. 8. 

(10) Sale of equity of redemption 

A suit to enforce a right of pre-emption against the purchaser of an equity of 
redemption of property in tlic usufructnary possession of a mortgagee 
falls under this article. 1 A- 311 (F.B.): 68 P.R. 1684. ^ 

(17) Bale under unregistered deed : — 

Whem the i;uid sold d«cs not admit of physical possession and the sale-deed is 
not registered, a suit for pre-emption is not governed by art. .10, but by 
art. 120. 1 P.L.R. 45 ; 14 P.R. 1904. 

(17) Bl^t of pM-«mptlon u a defence 

(a) In a suit for redemption brought by the pure.haser, in Malabar, of Jenm 
right against the otti mortgagee, the latter can set up his right of pre- 
emption, notwithstanding that his right to enforce pre-emption has 
l^ecomo barred. 20 M. 805. 

(h) In a suit for ledeniption brought- by the purchaser of a Jenm right against 
the otti mortgagee, the latter can set up his right of pre-emption where 
it hofi not been waived or barred by liiaitation. 13 M« 490. 
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Act XY of 1877 (iNWAK LIMITAWON ACT). 

‘ Commencement oi time* * 

(If Mortgage by conditional sale 

(a) Though the law permits the pre-emptor to sue at any timo within ouc 
year of the transfer of possession, there is nothing to prevent his doing 
so earlier. The absolute right of the morlgagcjo, and the constHiuent 
right to elaiiii pre-emption, ariso from the time when the sale btfcomos 
ah.solutc. W’.R. (18(>41, 285. 

(5) In the f!ast^ of a mortgage by conditional sale ripening into an absolute 
.sale by operation of Hegnlaijon XV"ir of ]80(>, limitation would begin 
to run from the expiry of the year of gi'aee. 20 A. ^<15 (F.B*) < 

P.R, lOOJ = 1-20 TMi.lt. l‘)01 (P.B.) ; 3 A. 770:= 1 A.W.N. GO ; 5 C.W. 
N. 888-24 A. 17 (P.C.), itpjynwimf 1 A. 811 (P.B.) ; 14 A. 405(P.B.) 
= 12 A.W.N. las (onvrnaiuij i A. 114-2 A.W.N. 88 and 8 A. 54- 5 
. A.W.N. 880): 2 N.W.lMl.C. 284. Compnn* 4 A. 201-2 A.W.N. 37. 

(r). The X)ei*iod of liniitatioii £<»r a siiii for pre-emption begins on the date the 
Court x)asses an order absolute, for foreclosure , and not on the date fixed 
by the decree for iiaymeiil. 20 A. 858 -18 A.W.N. G7 [14 A, 405 — 12 
A.W.N. 108J ; 20 A. 375. 

(d) In a suit for pre-emption in respeet (»f a , l1u‘ eaiiso of aeiion 

accrues to the pre-emptor when the mortgage is finally foreclosed, and 
lime liegins to run on the dat>c the niortgagctc obtains actual possession 
in execution of his decree. 3 A. CIO (P.B.). 

(e) In th(‘ ease of a suit for pre-emption in rospei‘t of a property sold by a 

co-.sharer to a stranger under a eonditional sale under wbicli i>ossc.ssioii 
is not transferred, the cause of iU‘ti('>n arises, not when such side is 
made, but wh>'n the sale becomes absolute, and tlic period of limitation 
runs from the date physical possr*Ksion is taken of the wlinlo of the pro- 
Xjcrly sold. H A, 175. 

(/) In the ease of a heeoniing an absolute sale by operation of Kegula- 

tioii XVII of 1800, this artieJe wouldiiii)i)J » (the other conditions re- 
quired to nuite it applicable being present), and time will liegin to run 
from Uiu uxjiiry of the. year of griwe.. 20 .A. 815 (F.B.). 

(Notk).--4 A. 218 (P.B.) 2 A.W.N. 28, decided that the article applicable in 

• siuili a case would Im* art. 120 ; 20 A. 815 (P.B.) treated this as a mere 

obiter diet win. 

(g) Where a mortgagee decree-holder obtain s^possessi on of the property mort- 
gaged, a suit fur pre-emption in respect of it would bo in time if 
brought within OTie year from thr; delivery of possession or within six 
years from the expiry of the year of grace allowed to the mortgagor. 
14 0. 761. 

{h) In a suit for pre-emption against a eonditional vendee in rosp<ict of a share 
in a village, limitation begins to run from the date of the conditional 
veudoo's obtaining such po»^cssion of the status and enjoyment of his 
vendor as entitles him to mutation of names. 1 A. 5U2 [folUnoiftg 

1 A. 311(F.B.)J- 

(2/.B.}— This was a decision under Act IX of 1871* 


VI 


iX) 
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* Commgncemettt of time.'- (continued). 

(S) Moptf age 

In a Ruit for pre-emption in respect of property mortgaged by the owner t4) 
another, the former continuing in possession paying interest to the 
latter, tbo period of Jiinitatioii is one year from the date of the deed - 
the fact that there? was mutation of inimes iji favor of the mortgagee at 
a later date not affecting the r|ncstioii. '2 A. 237. 

(3) Mortgagee becoming purchaser 

In a suit for pre-emption in respect of property which is sold to the usufruc- 
tuary mortgagee thereof, the period of one voar Ixigins to run from the 
date, of the contract of sale hcM'oniing cnuipletcd h\ piivmciit of the 
imrchaso-moiicy. 2 A. 40S1. 

(4) Sale by person not In possession 

(a) Whore an out-and-out sale is made by a person not in possession, the fact 
that the vendor was not in possession at the date of the sale would not 
prevent the sale lx*iiig complete. The period of limitation in such a 
case will have to l)e calculated from the date of the sale, though there 
may lie some subsiM|uciit contract b(?tweeii the vendor and the vendee 
coiiccruing the proportv. 43 P.K. 1900. 

(/>) In the ease of a of property, the subjeot-matter of an unexecuted 

decree, a suit for prc-omptioTi brought within oin« year of the vendor's 
obtaining pdsscssinu in execntiori and from him the vendee's obtaining 
possession, was hold in time. 8 A.W.N. 227. 

(5) Bale of share In undivided zemindarl mahal 

Limitation in a suit to enforce a right of pre-emption in respect of a share in 
an undivided zoniindari umhal, Ixjgins to run from the date of the 
registration of the deed of sale, where tlu?re is a registered sale deed. 
4 A. 24 (F.B.)--^1 A.W.X. 116 ; 4 A. 179- 1 A.W.N. 170: 4 A.W.X. 
317 ; 16 A.W.N. 40. 

(6) Bale:— 

The right of pre-emption uccinas and time lw*gins f.o run as soon as a sak? is 
completed, no matter whether a sale-deed is executed or not. 1 TMj. 
B. p. 203. « 

(7) Property in possession of tenants— Fraud 

When? the property sol^ is in possession of tenants, limitation cammences from 
registration of sale ; and a suit brought more than one year from such 
date will be barred unless fraud, within the moaning of 8. 18, is proved 
to have been committed within a year from the date of registration, 
a 73 P.B. 1886. 

(8) Bale of potential right 

The right of pre-emption attaches to the sale of a potential right — (i.e.) a right 
to possession of a speoific portion of property reducible to physical 
possession ; and limitation for a suit for pre-emption will, in Such a 
case, begin to run from the date of actual possession being taken by 
the vendee. 7 A.W.N. 285. 
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* Commencement of ilme.*-~(€onUimed), 

• 

(H) Purchaser being opposed in taking possession 

Whero the purchu-uer is (>ppo.scd. in obtaining posBessipn, by the vendor or by 
Koiiio portion claiming by an adverse title, time will begin from the 
da-tf of the vendee's obtfuning actual possession ; hut not so, when the 
objection is by a mere farmer, who onl)- claims to pay a oertaiti rent to 
the purchaser. 3 W.B. ii25. 

(10) Adding.^qpw defendant after time:— 

Where, in a suit for pre-emption, the vendee from the original vendee is added 
as co-dcfondanl aflc^r the period of limitation has clapbud, the suit 
iimsi lie dismisHiMl, uiitcKs the second sale can be proved to bo fictitious, 
as P.R. 1003 »74 P.L.B. 1903. 

(11) Accrual of right— Legal disability 

The provisions of S. 7 sujnr/t, are applicable in computing the period of limita- 
tion in suits to enforce a right of pre-emption. 1 A. 307. 

/.— ' Right founded on taw.* 

Law to be applied : — 

Where, in >i case of pro-i'niptioii, the i)ro-cniLptnr and vendor arc Muhamma- 
daihs and the vondeiH is a nou-Muhammadaii, the law to be applied is 
the Muhammadan Law. 7 A. 775 (F.B.). 

Physical Possession.* 

(I) Definition ;— 

( 11 ) " I'hysi(‘ii I possession ' is visible and tangible posbCission, and not merely such 

pnssch.sioji as the natui*c of the subject of sale allows ; 3 O.C. 184 (B.) ; 
(r.g.) an erpiitv pf redemption is not capable of physiciol possession 
and cannot U* the subject of pru-uniption. 100 P.R. 1889 ; 1 O.C, 263. 

(Notk),— ( ' oanw/r the words * pobMCssion ’ in Act XTV of 1859, * actual possoK- 
siun ’ in Act IX of 1871. and ‘ physicoi possession ' in the present Act 
in the light of the remarhs of the Privy Council at 24 A. 17^5 C.W.N. 
888 (P.C.). 

(b) The exprcs.-siori ' physical ixiss<*ssion ' means personal and immediate pos- 
^ ' session in the case of a house let to tenants, and the purchasbr cannot 

he said to obtaiji physiesd possession so long as the tenants remain in 
the house, even if they attoni to him and pay him rent. 15 P.L.B. 
1!KW ; 140 PJj.R. ]'J04. * 

fc) * possession,' here, means actual, not constructive, possession. Time 
hegirLs to run for a suit for pre-emption only on the purchaser taking 
manual possession. 2 W.B. 5. , 

(d) The expression ‘ physical possosHion * means a possession cognizable by the 

senses, as oppo.»cd to possession perceptible through the mind only. 2 
O.C. 9 (11). 

(e) It implies some corporeal or perceptible act done which, of itself, conveys, 
\ or ought to convey, to the mind of a person, notice that his rj^ht has 

been prejudiced : where an equity of redemption is sold, it cannot bo 
said that it is capible of * physical possession.' 9 A. 234»7 A.W.K. 34. 
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Z— • Physical posaession.*— (continued). 

KXAMPLKS. 

(1) Bale in undivided Zemindari Mahal 

A share in an uudKidod Zcjnindari Mahal, in which the right of a ro-bliarcr is 
limited to ii share of the rents, is not siiscoi)tiblo of ‘ phj^sioaJ posses- 
sion.’ On sale tif such a shan*.. the. right of pre-emption would arise 
only when actual possoK.sion is olitaiiunl by the vendee by moans of a 
partition. ‘24 A. 17 C.W.K. 8ftH (P.C.): Of. ‘20 A. 316 (F.B.); 4 A. 
‘24 I A.W.N. 110 (F.B.); 1 A.W.N.lKi: 4 A. 179- =1 A.W.N. 170 ; 
15 A.W.N. 40 : 1 A. 218 .-2 A.W.N. ‘28 (F.B.) ; 5 A. 187 -^2 A.W.N. 
212 . 

(2) Symbolical pOBseaBion 

.j Mere in exeeution under the Civil Proeodure Code, is not enough to give 

rise to the starting point of limitation for a ssiit for pre-emption , 
7 W.R. 196. 

(8) Receipt of rente 

Constriietivo posscssioTi (i.e.) possession by receipt of rents from tenants is not 
‘ physical] poKsOKsioTi.’ 20 A. 316 (F.B.). 

(4) Actual PosaeBBion : - 

The words , in art. 10 of Act IX of 1871, meant only such possession as 

tins nature of the thing sold admitted of at the time of the sale. (15 
P.K. 1883. 

(6) Bale of potential right 

The right of pre-emption atlachcis to the sale of a potential right, (i.e.) a right 
to possession of a spcicific portion of property : (c.p.) a speeific portion 
of an undivided house nsducibic physical possession. 7 A.W.N. 235. 

(h) Bale of Bhamilat 

Where the whole of the propia'ty sold doc’S not admit of physical possession, a 
share nf shaKnilai being included in the sale, and where the sale is 
not cliccted hy a registered dc;i‘d, a suit for pre-emption would be 
governed not l)y tins article, but by art. 120. 30 P.R. 1893. 

(7 ) Bale of equity of redemption : — ^ 

In the e.M.^c of- by the mortgagor to the inorlgagec in possession, it can- 

not 1)0 said that there is any properly capable of ‘ physical possession,’ 
Itcfiiuse ‘ physiical ’ implies sr)me c'orporoal or percttptible act done, 
\vhi<']i, of iLself, euuvcys, or ought lo convey, to the mind of a person, 
notic.e that liis right has W.n prejudiced, lii such a case, the pre- 
enipler’.-i cause of action arises on the date of the ' registration of 
• the sale. 9 A. 234«7 A.W.N. ‘24. 

(8) Property in pOBfiession of tenant 

under an unoxpircd letise is not capable of ‘ physical possession,* unless 

the purchaser takes such possession as will enable him to exercise com- 
plete physical control over the property. Neither notice to the tenant, 
nor attornment by him, is suflfcient. 48 P.R. 1884. Cf, 65 P.R. 
1883, No. 
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2 . — * Physical possession. • — ( cmifinwd } . 

• J^XAMPLES— 

(9) Sale of property decreed 

Property docroed by Court, but not taken poseessioii of by the deoroc-holdcr, is 
capubli; of physiual poHROHKioii. Where » sale is made by the docroo- 
holdor of such property before taking posstjssion thereof in execution, 
ii suit for pre-cMuptioii bn»ught within one year from the vendor’s 
taking possession will l«c in time. 8 A.W.N. ‘i27. 

(XO) Bale of -a- share of a holding:-— 

Thoiigli what is sfdd purports to l»i) a share of a holding, if the share, sold was 
separated and in the exclusive possession id the vendor, there would be 
no obstacle to tliu purchaser getting possession of the whole of the pro- 
perty sold. (WP.B. 1884. 

— ‘Of the whole of the property.,^ 

“ Whole property *’ : — 

The words “ physical possession of the subject of sale.” mean physical posses- 
sion of the whole of the property si»ld. 12 A.W.N. 77. 

4.—* When the Instrument of sale Is registered.' 

(1) Sale of undivided share 

As, where an undivided share in certain property is sold, the. whole of the pro- 
perty docs not admit of pliysicai poss<*,ssion being taken, the period of 
limitation against tho pro-emptor runs only from Die date on which 
the certificate of registration is endorsed on Die deed of sAle. 10 P.B. 

lasi. 

(2) Sale of share in khata, shamllat and manorial rights 

Where: the wholo of the subject of thr sale (Jof:s iird iidiiiil of physical possession 

as ill the ease of a- , the pcriixl of limitation in a pre-emption 

suit must he reckoned from ihc date on which the instrument of sale 
v.as registered. !)7 IVK. 1880 ; 10 P.R. 1881 ; 28 P.B. 1882 ; 158 P.R. 
1882 ; til f\R. 1885. • 

( 8 ) Sale of an undivided share in a holding ; — 

Where a share of an undivided holding is sold, no fii-lds being specified, the sale 
not being one which admitted of physical pc^ssession, the period of 
liinitatioji must bo ealeulate^l from the date when (he iiistcuinent of 
siib* was registered, 2H IMl. 1882. 

(4) Sale of separate holding including share in shamllat 

Whore a .-liilc includes a share in shamilnt, even though tlie greater part of the 
holding may consist of a separate holding, the whole subjoct-matier of 
the sale not being capable of physical possession, the period of limita- 
tion for a suit for pre-emption is one year from uic date of Kgiatration 
of the deed of sale. 05 P.R. 1889. 

(5) Bale of equity of redemption 

As an equity of redemption is an incorporeal right, which does not admit of 
physical possession, in the case of a sale thereof, limitation would begin 
to run from the date of registration of the deed of sale. 68 P.B. 1884 ; 

9 A. 234=7 A.W.N. 24. 
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* 4.—' Winn the Instrument at sale Is registered.’— (eonUntud). 

(H) Sale of an intangible thing * 

When the subject of sale is an intangible thing, as in the case of an undivided 
share hi an undof-proprietary holding, limitation for a suit for pre- 
emption must be computed from the date of the registration of the 
sale. *2 O.C. !). 

( 7 ) Sale of a share in undivided mahal 

A suit for pre-emption in respect of the limitation must be computed 

from tho date of registration of tb^ uf sale. 4 A. 24 A. 

, W.N. 116 : 4 A. 179=1 A.W.N. 176. 

(8) Plea of limitation as a bar to suit 

* Tho defendant who pleads limitation must show that- he was in pousession mum 
than a year before suit. \WB. (1864) 117. 

(9) Antedated sale — Burden of proof : — 

Where, in a suit for pre-emption, tho plaintiff alleges that the sale deed of the 
defendant-vendee has been antedated, it is for the plaintiff to prove Ihc 
* plea, failing which and failing proof of the fact that the vendee took 

possession within one year prior to suit, his suit will bo barred. 8 W. 
K. H8S. 

11, — Bv a pei'Hon against wliom One years The date of tlie order, 
a^ order is jiassod under 
Hoctions 280, 281, 282 or 
335 of the Code of Civil 
Procedure to establish 
his right to, or to tho pre- 
sent possession of, the* 

))ru})erty comprised in 
the order. 

I 

(Old Acts.) 

i/Llicre was no article in Act IX of 1871 exiwtly cori'o.spoiidiiig t«i this arti- 
cle ; but s. ‘246 of Act VI II of 1859 (the old Civil Proccdui-e Code) contained a 
limitation-clau.-‘e allowing a {leriod of ono year for .»uits of the description 
lUeutioncd in this article; tliat limitation-clause was repealed by Act IX of 
1871, and \va.s not po-eiuicted. The article in Act IX of 1871 very nearly ap- 
prochiijg the description of the suit mentioned in this article, was art. 15, which 
ran as follows 

‘‘To alter or set a.side a decision or order of ti (vivil Court in any proceeding 
otlier tlian a suit- -one year — the date of the final decision or order in the case 
by a Court competent to determine it tinully,” 

Act /S59 To mil$ fo aJter or aef aaide tftMnmary decisions and ordern 

Se If cl. 0^ of any cf the Civil Courts not established by Royal Charter, 

^ when Burh auit is maintainable — the period of one year from 

the dale of the final decision, avard, or or^ in the caecj 
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Act xy of 1877 ( 1 NJ>UN LIMITATION ACT). 

(Old Aoto).— 

Act X/V of 1859 To suils io aei aside the eaJte of any ^periy, movmhle or 
S. /, id, inmovedble, sold under an execution of a decree qf any Ciril 
Court not eelahliehed hy Royal Charter, tvhen such euit in 
nuuntainable — the period of one year from the date at which 
each sale woe confirmed or unmld otherwiae luive become final 
ami ronclmive if no »uch auii had been hrouyhi.'] 

(Votes) 

Scope of article. 

(1) Meceuapy conditions:- 

The rssuntml conditions rcM^uircd for a suit to fall under S. 5488, Civil Procedure 
Code, and consequciiily, under this article, are : — an attachment ; the 
■ preferring of a claim ; investigation into such claim and an order allow- 
ing or disallowing the chiim. 10 A. *179. 

(ti) Deteminstion of rights:— 

A suit under S. 288, Civil Procedure Code, must lie determined 1);^ ascertain- 
ing the rights of the parties at the date of the adverse order. The 
defendant setting up a prescriptive title by adverse possession « must 
show that ho had completed his title by such possession for over 
twelve years at the date of the order. 18 B. 200. 

(3) Contrast between this avtiele and art 13:— 

(o) This article is applicable only to orders passed s][)ecifica]ly under Ss. 280 
to 288 and 385 of the present Civil Procedure Code : whereas, art. 
18(«art. 15 of Act IX of 1871) is applicable generally to orders in 
proceedings otlier than suits. 12 M. 294 ; 8 M. 82. 

So, a suit by u defeated claimant, (the claim having boon dismissed under S. 240 
of Act VllI of 1859), for osLablishmcnt of hjs right to pusscssioii, 
brought more than one year from the date of the order, hut within 12 
years from the date of his dispossession, Vas held to bo in time. 12 M. 
294. 

So, also, a suit by a defeated claiiuuiit (the ordci' being iKussed not under S. 335 
but wider S. S32, of the prestmt Code) to recover possession more thani 

* one year from the date of the order, hut within twelve years from his 
dispossossioii, was held to be in time. 8 M. 82. 

(Compare 4 C. G10»3 G.L.B. 25 ; 9 G. 230»11 G^.B. 3G8 ; 8 C.L.B. 54 ; 11 C. 
Tj.B. 448 ; and 8 M. 134 infra at p. 700). 

(b) A suit by a defeated claiinaiit to recover property attached and sold in exe- 
cution of a decree, is regarded as one to set aside u summary order fall- 
ing within the purview of art. 15 of Act IX of 1871, corresponding to 
art. 13 of the present Act, and governed by the one year's rule. 4 B. 
Gil ; 4 B. 21 ; 4 B. 23 (note); 9 B.H.C. 205 ; 18 B. 260 (262) ; 1 A. 881 
(F.B.); 3 M.H.C. 220. 

Buty see (1) 4 G. GIO^S C.L.B. 25 and 9 G. 48, which held that such a suit was 
not one to set aside a summary order under art. 15 of Act IX of 1871 
and that it was consequently governed hy the twelve years* rule; 
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Scope of wct\c\e»—(c('n.tinued), 

(ii) iilso 0 C. ‘280^11 C.L.R. 808, which hold that a suit (brought after 
the ])resciit Jiimitatioii Act) to estiiblish the dofouted claiuiiint's right 
to, and for retsovery of posscs.siriii <if, projKjrly in respect of which the 
adverse order was passed when .\ct VTII of 1859 (the old Civil Proce- 
dure Code) was in force, was governed hy the twelve years’ ruh 

(8) also, 8 O.li.R. 54 and 11 C.L.R. 448, which held that a suit hy a 
defeated elaimaiib, [more than one >etir after the adverse order under 
S. 240 of the old Civil Procedure Ciule (Act Vlll of 1859) hut within 
two years after Act XV of 1877, S. 2 i.f \thich gave an extension of two 
years, came int») force,] was in time, 1>ceaiiKo the period of limilation 
therefor was not one year under art. 15 of Act. IX of 1871 ( = art. 13 of 
the present Act) hat twelve years under the gt'ueral article. 

Compare 8 M. 184, which held that an order, under S. 209 of the old Civil Pro- 
cedure (Jode. VTTT of 1859( — S. 885 of the present tiode), did not lose 
its effect even though it fS. 269) w'as roiwaled on the IsL Oetuher, 1877, 
and that the purchaser, against whom such orde.r was passed, could 
not set up hiy right unless he had sued within one year i»f the adverse 
order, to have his right to possession established. 

(4) Suit against auotion-purchaaer 

The auction -purchaser, as well as the decree-holder, is entitled to the biMiefit of 
the one year’s rule eontainod in this article. If the defeated elaiinant's 
.suit is not brought within one year, the a net ion-purchaser will ho en- 
titled to succeed oii the strength of the bar by Jiniitation. 1 C.P.L.R. 
8; 74 P.li.R. 1901 : 1 O.C. «8. 

(5) Judgment-debtor not neceseary party to claim-proceedinge 

t The judgment-debtor is not necessarily a pjirty to the investigation of a claini. 

Whether he is or is not a party, will depend on the eircuiiistancos of 
each case. If he i« a party, ho will he bound by this article to bring a 
suit to c.stablish his right within one year of the adverse order. If ho 
is not, ho will neither he affected by the order, nor limited by this arti- 
cle to a period of one year within which to sue for the (istahlishinont of 
his right. 15 C. 674 -.ISM. 366 ; 17 B. 629 ; 11 B. 114 ; 8 AnfiSB ; 1 A. 
W.N. 24 ; 1 M. 391 ; 2 B.L.R. Ap, 49 ; 6 M.IT.C. 416 But see 4 M. 
11.0. 472 (F.B.) contra, 

(G) Claim in execution of mortgage-decree 

As the procedure prescribed hy S. 278, Civil lb'oc(\dure Code, has no application 

i in the case of a niortgage-dec^rec for siile, the statutory bar contained 
in S. 283, Civil Procedure Code, does not operate to exclude a suit by 
either party, where such a procedure has boon adopted. 1 C.W.N. 701. 

(7) Suit for goods illegally sold 

A suit hy a defeatcul cJaimtuit to follow, in the hands of the auction-purchaser, 
goods illegally attached and sold, is governed by this article. 7 C. 608 
C.L.B. 8. 
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Apt. U]^ Act XY of 1877 (ini>ian limitation act). 

Scope of nrticle*-^(coniinued), 

(R)* Bait by defeated claimant for eompeniation 

A suit by ii defeated claimant for compensation for attachment and sale of some j 
uattlo, is not governed by this article but by art. 29. 7 C.P.L.R. 77. 

(9) PropeFty lold aubjeot to mokarari intereet: — 

Where, on the allowance of a claim by a Mokuraridar ^ the property is ordered 
to l>e sold subject to the nwkurari, and the decree-holder-purchaser 
brings ii suit, more than one year from the date of the allowance of the 
claim, ioT a declaration that the mohuva/t-i was bmatnee and fraudu- 
lent, the suit will be barred. 24 C. 56B. 

(10) Claim in reepeot of debts attached 

The words ‘ possess ' and ' pohsessioii,* in Ss. 276-283 of the Civil Procedure Code, 
include constructive, possession, or possession in law, of debts and 
other intangible property . An order passed on a chiim regarding such 
property is subject to the oinsration of this article. 27 M. 67 13 M.L. 

J. 4G7 (P.B.) 

('(vnipare 4 B. 323 and 22 W.R. 30, which held that there could be no application 
under S. 276 nor investigation under S. 280, Civil Procedure Code, in 
respect of a prohibitory order attimhiug a debt. 

(11) Order under Act XV of 1882, S. 37 

Whore it claim to attached property hied in the Presidency Small Cause Court 
uC Calcutta, is disallowed, no suit to establish the right claimed by the 
claimant is maintainable, as the order is, under that Act, final. 18 fl. 
296 ; 20 C. 778. 

( 12 ) Bait ngainit agrienUnriat— Deduction of time : — 

In computing the poriod of limitation for a suit, under this article, against an 
agriculturist iu any local area for which a Conciliator has been ap- 
pointed, the time iuturvening botwe^en the application to the Conciliator 
and a grant, by him, of the re(]uired certificate, must be excluded, 

8 B. 411. • 

(13) Balt by defeated decree-holder 

A decree-holder, an attachment phu:ed by whom is released on a claim by a 
third party after inve.<4tigatioii under S. 280, Civil Procedure Code, is 

* limited, by this article, to a poriod of one year to sue for a declaration 

that the property released belongs to his judgment-debtor. 15 C. 521 
-15 I. A. 123 (P.C.)- « 

(14) Order not under 8s. 280-282 or 8. 385, Civil Procedure Code 

Whore the order passed on a claim was one passed under S. 269 of the old Code 
and not one passed under S. 335 of the present Code, it was held that 
a suit (after Act X of 1877 came into force) for the ostablisSment of the 
defeated claimant's title and for confirmation of possession, wag 
governed not by this article but by art. 120. 9 G. 163 » 11 O.Ij.B, 409; 
11 C.L.R. 863. 

(15) Order against trustee, whether binding on beneficiaries 

Where the trustee of some settled property was a party (and the beneficiarier 
were not parties) to a claim proceeding in execution of a decree 

VI 91 
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Aot xy of 1877 (iMDljIK IMITATION AOt). [Aft. 11 

Scope of article.— 

one of the beneficiaries, the order made against the trustee could not 
afieot the different interests of difieri'nt classes of bonoficiarios, oven 
aKHimiing that it could bind the hoMeticiaries. JOB. 1 (atpp. 12 and 13). 

(IG) Civil Procedure Code, B. 332 

An order under does not fall under this article, because this art. does 

not spocidcally ineiitioii orders niider that section. 8 M. 82 ; 12r> P.R. 
1894. 

(17) No bar to enforce mortgage lien:-- 

An unsuccessful objecLor under S. .335 is not precluded by this article from 
enforcing his mortgage lien, more Ihiin one ywir from the date of re- 
jocDion of his objection. 29 C. 2.5. 

Notj3. — l-fero the mortgagee sues, not to establisli liis riglii to the property hut 
merely to recover a debt owing to him on the liability of the property. 

(18) Suit by purchaser from minor : — 

Where an order is passed against a minor under S. 335 and the latter assigns 
his rights to a sii anger, the latter cannot succeed in recovering the 
* pniperty from the party who was successful in the summary pr<»eccd- 

iiigs, unless a suit had l)een brought- within one year from the date of 
the adverse order. 20 B. 730 r4 Bom, L.R. 513 ; [9 C. 00-3 (F.B.) .iiid 
25 0. 409]. 

(19) Order under 8. 335, Civil Procedure Code 

An——, after investigation, in favor of, or against, an aiiction-purchnscr. 
Is governed by this article. 7 310 : 9 M.L.J. 331 ; G A.W.N. fl8. 

(20) Suit nominally for partition 

suit, Jiominally for partition, but in substance recovery of the very property 
the plaintiff failed to st'curc possession of in a proeeeding under ti. .335, 
Civil Procedure Code, will Ihj barred if brought more than one year 
from the date of the adverse order. 3 Bom. L.K. 594. =20 B. 14G; 
12 B. C26. 

(21) Suit by defeated anction-purchaBer 

An auction-purchasei', against whom an order was passed under S. 2G8 of the 
old Code ( -S. 335 of the present Civil T’rocedure Code), having 
brought a suit iziorc than one year after the date of the adverse order, 
the interval h^iiig been occupied by proceedings to get a regi.stercd 
certificate of sale, it was heM that the suit was barred. 10 B. G04. 

AppiicabUity of article. 

* (A) The article inapplicahle.— 

(1) ThU artlele will be inapplicable: — wboro orders are not passed on claims 
(111 invest i^'iiMon or on tho luorits, such orders not having any oonclu- 
.-.ive effect. B. d76 ; 4 B. 21 ; 3 A. 504 ; 5 B. 440 ; 12 C. 108 ; 12 C. 
L.R. 550 ; 2 W.R. 2C3j 6 N.W.P.H.0. 185 ; 3M.H.C.189; 18M.2G5; 
15 C. 521 (P.C.)-15 I.A. 123 ; 15 B.L.B. 228 «24 W.R. 75»2 I.A. 210 
(PX.). 
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Act XY of i877 (INDIAN LIMITATION ACt). 

Applicability of artlcle.~(ei"MnMd), 

EXAMPLES. 

(a) Claim ordered to be notified at sale:— 

(1 ) Whoi-u ii claim is neither Hi)ecifically allowed nor disallowed— ,V. g.) when 

it is ordered to be notificul at the sale. 7 W.H. 252 ; 11 C.L.ll. :J52 
(disluifjuishing 7 W.R. 25G ; 21 W.R. 133 ; 22 W.R. 3G) or 

(2) Where the attached property is tirdered to be sold fiiibjcot to the clniuiaiiL's 

lien. 20 W.R. 393. 

-r* ‘ ' 

(b) Court's declining to investigate: — 

Where the Court docliiies to investigate the claim and pass orders under the 
olaim-soctions (Ss. 27H to 282, or S- 336, Civil Procedure Code), hut 
refers the parties t<» a regular suit. 27 M. 25 ; 4 B. 21 ; 6 N. W.l^. 186 ; 

. 3 M.ll.C. 139. ((^ouijiarfi 2 W.R. 2G3.) 

(c) Claim dismissed as late: — 

Where the claim is dismissed as preferred ton late. M W.R. 364. 

(d) Attachment raised : — 

Where the paiticular attac.hmont in rospoct of which the claim is preferred is 
raised on payment of the decroc>amount, or on any other ground, 
though the order is passed after investigation. 13 B. 72 ; 7 B. 408 ; 18 
B. 241 ; 31 C. 228 : 8 0. 279 = 10 O.L.R. 204 ; Cf. 11 W.R. 134 =2 B. 
L.R.A.O. 254. 

(e) failure to adduce evidence : — 

Whore the claim is disaUowod on the ground that the claimant failed to adduce 
any ‘^ovidonoe. 1 C.W.N. 24. Crnupare the cases noted in No. 1, under ^ 
heading (B.) infra. 

(f) Misdescription of attached property 

Where Hit* elaim is dismissed on the sole ground that iho boundaries of the 
property as attached .and those as described in the sale deed of the 
claimant, do not tally. 12 C. 108. 

(g) Withdrawal of claim : — 

Where tlio chiiiiiMiit withdraws his claim iind his petition is dismissed without 
* any investigation. 18 ^1. 265 ; 6 B. 440. 

(h) Want of identity of property 

Wlierc. the claim is dismissed on the ground 'lihut the claimant's property had 
not been attached. 18 M. 316 ' 5 M.Jj.J. 148. 

(i) Dismissal of claim for default:— 

Where the claim is dismissed for want of prosecution. J A. 504 ; J37 P.R. 1904. 

(j) Inapplicability of law 

Where a claim is disnii.ssed on the grmind that the section under which it was 
put ill is not applicable to it. 7 W.R. 441. 

(2) Definition of ‘investigation’ 

The term ' investigation ’ in S. 280, Civil Procedure Code must bo understood 
as such investigation as the nature of the case admits of, the extent 
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Aojk ZV of 1877 (iMDUir liuitatiom aot). 

AppilcaMIHy of article.— (continued). 

whereof not being fixed by the elaim-heotionH of the Civil Procedure 
Code. 15 C. 521 IS LA. 128 (P.C.) ; 27 C. 714. 

<d) Order pawed against minor 

Whore an order is passed against a niinov under the Court of Wards, the pro- 
ceedings not having been instituted with the sanction of the Court of 
Wards, and such ward institutes a suit, after attaining majority, for 
recovery of the property covered by the order. 21 C. 242 **4 C.W.N. 
405. 

(4) Sait by unBuooewfdl deoree-holder 

Where the decree-holder, who is unsnccossful in the ebiim-proceediuge, sues for 
a declaration that another decree, in execution of which the claimant 
got possession of the attached property, was fraudulent and collusive, 
the suit will be governed b^' art. 120. 1:1 C.L.R. 

(5) Suit outside scope of 8. 883, Civil Procedupe Code 

A , ie.g.) a suit by a decree-holder, against whom an order is passed, for 

11 deolarath'ji that the sale under which the successful claimant claim- 
ed is unreal, or that his own (dcoroe-holder's) mortgage is entitled t<i 
priority over the claimant's sale, is not governed by this article. 

12 G. 458. 

(B) The article will be applicable ;— 

(1) Defkolt of clabnant i*- 

Where the adverse order isx)asse.d without investigation, owing to the claimant's 
failure to let in any evidence or to his letting in insufficient or unreli- 
able evidence, or to his absence, such an order operating as though it 
was ];>as8od after investigation. 24 W.R. 411 ; 21 W.R. 400 ; 22 W. 
R. 80; 20 W.R. 345 ; C M.W.P.H.C. 185 ; 12 C.L.R. 48. 

Cimpare 19 A. 253(F.B.)»17 A.W.N. 00. Oermpare 1 C.W.N. 24 No. (e), 
at p. 709 supra. 

( 2 ) OecFee-hoIder’B suit to declare liability of whole property 

Where a mortgagc-docree-holdcr sues to establish his right to bring the whole of 
the mortgaged property to sale, the shares of the mortgagor’s oo-par- 
ceners being released from attachmcitt on their claims. 12 C L.B. 
574 {distingtiisJiing 10 B.li.B. 200.) 

(3) Revenionory intereeti 

(a) Where a nwersioiier’s objocstioii to the attachment of property mortgaged 
by a widow was disallowed and he sued to have it declared that the 
mortgage was invalid os against his reversionary interest : hM that 
this article applied, and that the suit was maintainable. 122 P.L.R. 
1904. 

(o) Bat a reversioner, against whom an order is passed under the claim-sections 
in execution of a decree against the widow, will not, on account of his 
omission to sue under this article, be debarred from wovering the 
property after the widow’s death. 2Q^B. 801. 
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Aot XY of 1S77 (tnouk IiHUtatioh act). 

lAi i,m L M ^ Bftect 0/ (Mjrfirr. 

(4), Effect of order:— 

f a) An order j»isHed in olHim-proveedingB, wliefcher under Se. 376-5182 or under 

S. 33d, wi'J], unions a regular suit is brought within the period prosoribed 

under thin article, be conclusive so as to preclude the unsuccessful 

party from setting up his right in any future proceedings. 14 B. 372 

(870, 377) ; 1 A. 381 (F.B.); 9 B* 35 ; 27 M. 25 ; 1 A. 641 ; 17 C. 260 ; 

16 C. 621 *15 I.A. 123 iP,C.) ; « M. 506 ; 4 M. 302 ; 4 B. 611 ; 22 B. 

640 ; 3 M.K.O. 220. 

Coj/ijjfifv 19 A. 258 (F.B.). 

fbj An order rejecting a claim under 8. 261, Civil Procedure Code, gives the 
auctioiL-purchasec a title against the claimant, unless the order is set 
aside by a suit ; such suit can he brought only within one year and 
under this article. 17 C. 2(K) [rpfeniwj to 15 C. 521 » 15 T. A. 123 (P.Ce).] 

(c) The party against whom an order is passed under the claim-sections, can- 

not .set up his right in dof<‘T>ce or in attiick unless he sued, under this 
article, to have such right established. 10^1.357; 8M. 506", 4 M. 
302 ; 22 B. 640 ; 12 B. 281 ; 9 B. 85 ; 4 B. 611 ; 1 A. 381 ; 27 C. 714. 

(d) The order would have the same effect even when the subject of the claim 

has passed from the hands of the defeated claitnant. 27 G. 714. 

(e) Where a property is released from attachment in consequence of the claim 

of an intervenor, the attaching creditor must sue, within a year from 
the order of release, for a declaration that the property is liable to his 
decree. Ctherwiso his right will l)e barred. 7 W.R. 450. 

(/) ^ defeated claimant. 5 A.W.N. 305 ; 8 A.W.N. 19; 4 A.W. 

N. 25. 

Suit foF declaration'- Representative capacity of Judigment-debtor 

(g) Where the brothers of a judgment-debtor succeeded in getting their shares 

in a property released from attachment, in execution of a decree for 
rent, and the decree-holder brought a suit, within one year from the 
adverse order, but more than throe years after the rent fell due, for a 
declaration that the shares ol the successful objectors were also liable 
in the decree l)ecause the same was passed against the judgment-debtor 
in his representative capacity, such suit was }ield to be in time. 23 C. 302. 

(h) Where, in .substance, a person comes as representing a deceased 

claimant under 8. 281, Civil Procedure Code, and supporting the objec- 
tions, the mere fact of his happening also to be the legal representative 
of a deceased judgment-debtor, would not make him a * party to the 
suit ' within the meaning of 8. 244, Civil Procedure Codc^ nor the 
order on the claim an order under 8. 244. 8 A. G2G. 

ffeoMiity for » luit 

It U only where the eummary order under B. !269 of the old Code (=;S. 3S6 of 
the present Code) was inoonsiStent with the defeated party's claim, tiiat 
the latter was bound to bring a suit within one year ; otherwise, not. 
il B.H,C. 174, 
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[Art. 18 


(Old Law.) 

(1) Whviv, hetoiv Act IX of 18/1 u suit was brou^jht by the defeated 
L'liiiiiiinit < 11 * decree-holdei*. not to set aside a siiininary order, 
but to recover possession on the strengtli of title to possessioin 
it wsK //oM tliat tbe suit was not governed by tlie one year’s 
limitation contained in s. 1 ol T) of Act XTV of 1859, but by 
the two) ve years* rule contained in s. 1. cl. 12. Tbi(l. 6 W.ll. 69. 
8 W.R. 9;l ; 8 W.H. 7:l ; 7 W.R. 256; such a suit not being one 
iie(;essarily “ to set aside aiioixler of a Court ” within the mean- 
ing of art.' J 5 of Act IX of 1871 . 11 C. 67;i; 4 C. 610=3C.L.R. 25: 
Also, where the suit was for deehiration ol right and confirmation of 
possoasion. 12 W-H. 33. 

A suit by an iirisiiccessful (‘laimaiit in possc'ssioii of the attached pro- 
jKU'ty, for confirmation of possession had to be brought within 
one year of tlie order. 21 W.R. 133. 

But soc contra, 7 N.W.P.H.C. 118. 

(/nai/wirr 7 N.W.P.H.C. 2*28. 

(2) S. 269, Act VI 11 of 1859. contemplated that the person not in 
• a(*-tiial ]tossessinn slionld sue and not the person in posses.'^ioii. 

7 W.R. 87. 

12. — To Hot aside any of the fol- One year. 
lowing sales:---- 

(a) sale in e-vecutioii of a decree 
of a Civil Court ; 

( h) .sale in ])nrsuance of a decree 
or tirder^*^ of a Collector or 
otJier officer of revenue ; 

(vj sale for aiTears of (lovern- 
inent revenue or for any 
dcinand recoverable as such 
arrears * 

fd) sale of a patiii taluq sold for 
current arrears of rent. 

Ea'pinnation, — In thisclau.so ^ patni’ 
includes any iiirertnodiate 
tenure saleable for current 
arrears of rent. 

(Old Acts.) 

[Art. 14 of Act IX of 1871. — iSuirie a.s ubovv. 

N. /. cl. o* cj*’ Ari XI V of 1859, — In affect sfWMj as almvc.^ 

(IToteB) 

Scope of Article. 

A.-"-Article inapplicable. 

WhcLo A sale iu cxec.ntion is null and void for want of jurisdiction in the Court 
oi'dor.ug it or for other causes, or it doos not affect a stranger's interest 
niid bind him or there is no occasion or iiec^sssity to sot it aside, this 
article will uot apply to a suit to sot it aside or to a suit which has the 
indirect eilcot of setting it aside, 


When the sale is 
confirmed^ *', or would 
otherwise have be- 
come final and con- 
clusive had no such 
suit boon brought. 
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lot X¥ of 1877 (INDIAN LucmrioN act). 

Scope of article.— f'conHntMd). 

A.— Article imLpplicahle^fcantinueffJ. 

KXAMPLES. 

(1) Property not belonging to judgment-debtor : — 

Whm’c the suit Ik to set aside a ssilc of property not belonging to tlie judgment- 
debtor, but to a stranger who has no notice of it : such strungor may 
tre-iit it as a nullity and sue to recover the property at any time within 
.^wplvo years from the date of his losing possession 26 A. 346= A.W. 
X. (1?H>4), 35 (distlntjimhing 25 B. 337); 5 A. 611=3 A.W.N. 165. 

(l-a) Two sales of the same property ; — 

Where there are two sales, in ttxecutioii, of the same property and, after the 
first sale, no interest in the propi*rty is left for a second sale, there is 
no necessity, on the part of the 6rsl purchaser, to seek the cancollation 
of the second sale, the title acquired by him being unaffooted by the 
second sale. 25 C. 170=24 T.A. 170--=! C.W.N. 630 (P.C.). 

(2) Want of jurisdiction : — 

Where the Court ordering a sale in execution has no jurisdiction. IB C. 526 ; 
5 A. 614=3 A.W.N. 105 ; 16 A. 324 ; 70 P.R. 1R90. 

(3) Confirmation of sale after reversal of decree 

Where a sale is confirmed by a Court ai>fter the reversal, in appeal, of the decree 
under which it took place ; such confirmation being mic without juris- 
diction. 2 B. 540. 

(4) Sale against S. ago, Civil Procedure Code : — 

Where the sale in execution is in violation of the rule contained in S. 200, Civil 
Procedure Code : (i.e.) when it takes place before the expiry of thirty 
days from the proclamation. 7 2B0 ; 11 .4. 333, 

But see 21 C. 66 (F.C.)>»20 l.A. 176 mitlur Heading B, infra. 

(5) Omission to bring in legal representatives : — * 

Where there is an ——of a judgment-debtor and to follow the procedure 
pre.scribed by S.s. 233 to 248 of the Civil Procedure Code, a sale in exe- 
cution becomes a nullity. Per Paiisons, J. in 21 B. 424 (F.B.)* • 

(G) Decree against minor not properly represented : — 

Where the decree, in execution of which the .sale took place, was against a 
minor, who was not properly represented in the suit. 12 B. 18 ; 11 B. 
130 

(6-o) Suit by person not party to sale 

Where the suit is by a stranger to the decree and execution- proceeding, whoso 
pn^perty is sold behind his back, there being no necessity in such a 
case to have the sale set aside. 20 M. 118 (F.B.)=7M.L.J.62; 18 M. 
478 : 5 M. 54 ; 4 M. 178 ; 9 C.P.L.B. 113 ; 3 C.P.L.B. 162 ; 6 B.H.C. 
A.C. 139 ; 1 L.B.B. 58 ; 10 A.W.B. 224 ; 7 W.B. 256-B.L.B. Sup. 
Vol. 643 ; 8 W.B. 358 ; 9 B. 86 (91). 

Bui see 7 M. 258, which holds that eveu a stranger to the sale ought to sue 
under this artiole. 
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Scope of article.— fconiimiedj. 

A.— Article iaopplicable— ^confimteei;. ' 

EXAMPLES. — (contimied), 

P) Suit for declaration that Plaintiffs interest was not affected:— 

Where the suit ik for a declaration that a purchaHo by defendant does not affect 
plaintiff’s iiitcrebt in the jiroperty sold. 25 G. 179=24 I. A. 170 (P.Go); 
2fi B. 577 (581); Of, 28 A.'iW3*2« T.A. 118 (P.C.) and 24 B. 435 (455). 

(8) Suit in personal capacity — Decree in representative capacity : — 

( a) Where the suit is by a person in his personal capacity to set aside a sale 

in escecution of a decree obtained against bim in his representative ca- 
pacity. 9 G.L.B. 18. Compare 7 B. 188. - 

(b) Also, where the case is converse. 9 B. 160 ; Coniprrre 7 B. 188, which is 

almost to the same effect. 

(9) Decree against tenant — Suit by landlord : — 

Where the suit is by the landholder for a deolaratiou that a sale, in execution 
of a mortgage-decree against the occupancy tenant, was invalid, and 
for the ojc;;tmcfit of the purchaser. 10 A.W.N. 69 ; 8 A.W.N. 154. 

a 

(10) Suit by Hindu son— Decree and sale against father : -- 

Where the suit is by a Hindu son for po.ssesKion of his share of ancestral pro- 
perty from a purchaser of father's interest in execution of a decree 
against .the latter alone. 1 A.W.N, 109. 

(11) Suit by members of a Malabar tarwad:— 

A -to recover land sold in execution of a decree in a suit which was 

brought against a person who was, but was not sued as, kaniavany and 
in which it was not filLeged that tho debt was a temoad debt,— is uot 
governed by this article. 7 M. 512. 

(12) Mortgage by Mahomedan mother— Suit by son:— 

Where a suit was by a Mahomedan son, on attaining majority, to recover pro- 
perty mortgaged during his minority by his mother, an uiicertiffcated 
guardian, and sold in execution of a decree obtained against the minor 
as represented by the mothop. 5 O.G. 197. 

(13) Suit to recover plaintiffs share : — 

Where the plaintiff brought a suit to recover his share in a certain%roperty, 
the defendant having purchasod his (plaintiff's) co-sharer’s share and 
having takoiv possession also of plaintiff’s share. 24 W.B. 302. 

(14) Judgment-debtor's not having saleable interest 

Whore the suit is to set aside a sale on the ground of . 9 W.B. 199. 

(15) Ceftificate not in conformity with sale: — 

Whore a suit was to recover possession of property by a person dispossesBed 
under a certificate of sale which was not conformable to or warranted 
by the sale itself. 7 W.B. 253 ; 17 W.B. 429, 

(16) Sale subject to plaintiffs claim : — 

Wiiere a suit was to set aside an execution-sale which took place subject to the 
plaintiff's claim. 7 W.B. 262. 
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Scope o# article. — (wfitinued). 

• A. —Article inapplicabl B,-‘{vuncliuUd). 

KXAMPLlCS—(c(mcMed). 

(17) Suit to set aside fraudulent deed : 

Whore the suit was to si't aside a fraiiduleuL deed under colour of wliich a sale 
was effected. 0 W.R. 305. 

(1H) Claim on proceeds of sale : - 

A a puisne niortt^agee on the proceeds of sale of the mortgaged pro- 

perty sold in execution of the decree obtained by the first mortgagee, 
where the sale is admitted but not sought to he sot aside, is not 
•rovenu'd hy this artiele or art. 13. 1* M. 57. 

(ID) Suit for redemption 

A - - , by Lhe a-ssigiKs' of tt mortgagor, a.s iigaiiist the. mortgagee who brought 

tlu* iiutrlgsiged property t«) sale in violation of S. D*.) of the Transfer of 
Propert\ Act and purehasc'd it himself, is not governed hy this article, 
it not being ineumhcMit on the mortgagor tt> bring a suit to set aside 
such sale. 5 Bom. Ij.II. D52. 

{‘20) Fraud - 

'I’he artich' is not applieabli: to a suit to set aside an executioii-.sa1e on the 
ground of fraud. (> A. d0f)»4 A.W.N. 340. 

(•21) Reversioner's suit — Fraud and collusion : — 

A for setting aside a sale in execution of a decree against the widow on 

the. ground of fraud and collusion iKitwoon her and the decree-holder, 
is not governed by this article, iHUiauso he sues, not as a person hound 
t(» set aside the sale, but as oue seeking a declaration that the. sale is 
not liindiiig on his reversionary interest ; art. 05 will govern sueli suit. 

3 I B. 119 (Compare 5 B.ll.C..\.C. 139 ; (i W.R. S05.J 

22) Where there is no claim and no order : 

The article has no application vvh(M‘e no elaiin has been preferred and no order 
has been passed at all under the claini-Aotions. 18 M. 13 (17). 

(NfvrE) — Jtva4 ami Compare the eases eollecbed under heading A — under CIb. (6) 
.ind (r) infra, at pp. 718 and 719. 

• B.— Article applicable. 

(1) Where a sale is merely irregular but not rotd, the Court having had jurici- 
dictioii, throughout, lo execute the dc^^ree and to order sale of property 
therein, it will be valid until set aside. Hence the necesHity for setting 
it aside hy suit. To .suits of that.dobcriptiou this article haK been 
Indd to apply. 

E.KAMPLKS : 

(a) Sale without notice to proper legal representatives: — 

Where a sale took place without notice of execution to the legal ropresentativou 
of a deceased judgment-debtor, or after notice of execution given to a 
person who was supposed to bo, but in reality was not, the legal repre- 
sentative. 26 B. 337 (P.0.)»a7 I.A. 216*2 Bom. L.R. 927*10 M.L. 
J. 368>-5 O.W.N. 10 ; Go?aparii 80 0. 142 and 10 M.L.J, I26i 

Yl 92 
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[Art. 12 


Aot XY of 1877 (ijiiiiAN i<mrj’ATiON act). 

Scope of MrUcle.- fa>^^tin^^edJ. 

B. — ^Artiole applicable.— (eoiWimwif;. 
KXAMPLKa.—(nm/inuedJ . 

^ (b) Relief dependent on annulment of sale 

Though, whore the relief asked for is difTenMil from the annulment of a sale it 
is dependent on the cancellation of snlc. Jhid, 

fe) Sale against S. ago, Civil Procedure Code : — 

(a) Where a sale in execution takes place within thirty days from the procla- 

mation of sale and contrary to the provisions of S. ‘2110, Civil Procedure 
Code. I^er Buoadtiumst, J. in 11 A. (K*k'.k, C. -f.— 

(b) Snell a sale will be lueroly irregular, ami not. a iiullily without proof of 

substantial injury. *21 C. (i6 (P.C.)=*20 I. A. 170. 

(d) Sale against S. agi, Civil Procedure Code 

So, also, a sale without a compliance w'ith the provisions of S. ‘201 , Civil Proeo- 
dnre Code. 24 G. 2U1. 

(it) Mistake as to extent of property sold 

Where a purchaser at Court-sale brings a suit complaining that ho was led into 
a mistake as to th(‘ extent of tko property sold ; the remedy in such a 
case not being by way of an application under 8. .HIB, Civil Procedun: 
Code, but by a scjparato suit. ‘21) C. 8=19 I. A. 154 (P.C.). 

(f) Suit for declaration that purchase was benami : — 

Where a suit is brought liy a judgment-debtor on the ground that the decree 
and the purchase at the execution -sale thereunder were Itfitanti. 17 C. 
769 (F.B.). (It should bo noted that a suit brought by the judgment- 
debtor on the ground of fimid w'ill not bo maintainable, the remedy in 
such a case being by way of an application under S. 811, Civil Proce- 
dure Code). 

(g) Non-compliance with S. 306, Civil Procedure Code 

Where, at a sale, there is a failure on the part of the purchaser to pay, and on 
the part of the officer conducting the sah* to recfciive, the deposit re- 
quired by the aljove section. 1(5 C. 88. 

(h) Adjustment of decree not reported to Court : — 

Where property is brought to sale, execution-proceeding;' having hean taken 
without a repart to the Court of the adjustment of the decree between 
i-he decree-holder and the judgment-debtor ; in such a case, the sale is 
irregular and not void, because the Court has jurisdiction to sell, being 
ignorant of the sidjustment, and the purchaser being innocent. 15 C. 

• 557. 

(i) Execution barred by limitation:-— 

f1) A judgment-debtor can maintain a suit for a declaration that a sale in 
exec'ition is invalid on the ground that execution had been barred by 
limitation and an order granting it had been reversed, on appeal, 
snh^cquenl to the sale. To such a suit, this article may apply. 10 
C. 220. 
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I 

Art. 12] Act XY of 1877 (inuiak ukitatiok act). 

Scope of arOat. —(eontinued). 

• B.— Article applicable— 

EXAMPIiES.— ('(wncfoded;. 

(2) A sale, though irregular owing to the decree in execution of which it 

held being barred by limitation, is nevertheless valid until set aside* 
A suit by the judgment-debtor to set aside such sale, is govemod by 
this article. 11 C. 287. 

U) Suit on'*gi-ound of fraud 

Where a suit is brought by a judgment-debtor to set aside a sale on the ground 
of fraud, but fraud is not specifically alleged and pro\'od. 19 C. 683 
CP.C.)-19 I. A. IbG. 

(^‘) Existence of cross-decrees 

The mere existence of a cross- decrcic for a higher amount in favor of tho judg- 
lueiit-dobtor will not render the exccution-prococdiiigs taken by a 
judgmenti-erocliior for a Lower amount void, so long as tho Court has 
jurisdiction to order execution and sale. If, in such a case, a' suit is 
brought to sot aside the sale, this ariiele may apply. 14 C. 18 (P.C.)» 
l:.l I. A. 106. 

(1) Property partly within and partly without jurisdiction 

Where the property sold is partly within, and partly beyond, the jurisdiction of 
the Court executing the decree and selling the property. 12 0. 307 
(II B.L.R. 5C*19 W.R.,434). 

(2j Suit to set aside sale in execution : — 

A , if it were otherwise maiutainabic, is governed by this article. 12 C. 597. 

(3j Suit in substance to set aside sale 

Where the suit is substantially one to sot jiside an nxeontion-sale, though, oaten- 
tensibly, there is a prayer for possession and declaration of title, this 
article would apply if the decree in oxeeuticu of which the sale took 
pbicc is voidable and not void. 22 W.H. 84 ; 2 0. 98. 

(4) Suit by defeated claimant — Auction pupchaser : — 

A suit by a defeated claimant, to which tho auction -purchaser is made a party, 
to recover possession of property sold in execution, is governed by this 
* article. I O.U. 83. 

(51 Suit to set aside sale during minority of plaintiff 

A—— will be barred, if it is brought more* than one year from the date of 

the plaintiff’s attaining majority. 17 M. 316 (323) —4 M.L.J, 152. 

(Note). See the same case at p. 577. 

(6) Suit by auction purchaser . 

A for cancellation of sale on tho ground that the property put up at the 

sale was wrongly described, this article would apply. 10 B. 214. 

(7) Suit by Judgment-debtor on nveraal of deoree 

\ to Bet aside a sale that took place in pursuance of the decree,'- which 

was subsequently reversed on appeal, is governed by this article. 5 A. 
573=-3 A.W.N. 158. 
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[Art. 12 


Act XY of 1877 (INDIAN I.TMITATIDN A<t). 

Scope of article,— (<co7ifinuedJ . 

B. — Article applicable— 

( 8 ) Suit to Bet aside purchase by prior mortgagee : — 

A fit a Palo hold in execution i>f a decree obtained by tlu* soeoiid mort- 

gagee, must bo brought within t>n(* M*jir under this article. 1*2 M.L.J. 390. 

(9) Sale under Madras Act II of 1864 (Revenue Recovery): - 

In a non-compliance by the Collector with the directions of Ss. 38 A 39 

of the Revenue Recovery Act (Madras), will not invalidate the sale or 
affect the title of the auction-purchaser. A suit, therefore, to set a.side 
such a sale will be governed by this article. ^ G M. 148. 

(C) Object of article. 

The object of i.he article is to protect bona fide ]iurcliasers (Uily. G M. 148 ; 9 M. 

457 : A purchasi^r. who was a party to a fraud in the sale, cannot take 
advantage of the shorter period provided by tbc article. To such a 
case. art. 95 of Ihc Aei will apply. 9 M. 457 ; M. J4K. 

Clauses (A) and (c). 

A.— Inapplicability of clauses. 

The clauses will Ihj inapplicable, as in the. cases of sales falling under clause f r/l 
to a sale void (f/i ini/io, e.f/. when the officer ordering it bad no jurisdic- 
tion; or when a stranger’s interests in the property sold remain unafffad- 
cd uotwitlistaiiding the .sale. In such a ease the sale is. in the eye of the 
law, non-e.xisteTit from the vers commencement and consequently thenj 
will be no jieccssity to .‘•et it aside. But a sale, merely alTcetcd by Jiii 
irregularity the officer ordtn'iug it having had jurisdielioJi, is not illegal 
or void but is simply \oidabU: and will be in force until sot aside. 
Kcucg the necessity to set it- aside. A suit to sot asid<) such a sfile will 
be governed by this article. ^l. JG8 (F.B.) at p. 178. 

KXAMPLi:S or VOID SALRS. 

(1) Sale by Collector having no jurisdiction : — 

Where a Collector sells property ostensibly in exceution of a de.c.ree of a Civil 
Court but the sale is not authorized by tin* doe.ree. 19 A. 808a 17 A. 
W.N. 71 (15 A. 324). 

Cowparc 11 B. 429, which decided that art. J4 infra, whbih is analogous to this 
article, did not apply to a case where, the order «)f the Revenue officer 
was without jurisdiction, and that the party affected need not sue to 
set aside the order. 

(2) Sale* under Bengal Act XI of 1859 ' — 

(a) A sale hold under Bengal Ae.t XI of 1859 without a oompliuiice with the 
provi:dons ol 8. 6 of the Act. II (’. 200 (F.B.)* 

(b^ A , when there wa.i nothing due from the plaintiff as arrear. will 

be. void, though no appeal was prcferi'e.d to the Commissioner, 8U(‘.h a 
sale being altogether without jurisdietiou. 25 C. 833 ■■25 T.A. 151 
(P.C.): 



Art. IS] Act X¥ of 1877 (inj>ian umitation act) 1 \\) 

Scope of Brtlcie,-- fcontintied). 

• A.— Inapplicability of clBLUBeB--(connludfd). 

KXAMPIjKS of void SALKS.— 

(c) alLliough the* ground, ru., that nolhi)ig was dun frniu him which could be ^ 
rc'covprcd :is an arrear of (’loveriiiiicnl' rrvi*ji\U'. was not declared and 
speeifi(‘d in an appeal to the Commissioner, ii.*) 0. 8711 : [fo/lttirinff 
lOW.R. (F.B.) (Hi— i B.L.K. 1 disthujnishiiuj '!] C. 70--= 

-sifU.A. J(;r> (PX.)]- 

(fit Recovery of property from auction-purchaser Fraud ; — 

A suit l.n roeovi'i- j)rop4TLv , sold under Act XI of J850 (I^'iigal), from a person 
\\h(j, beijig the agent ot the plaintiff, fraudnh'iiLly purcdiased the pro- 
perly iili the sale in the ii.iine fif his son, is governed hy art. Ilf), and not 
hy this siriieli*. allJnmgh (hi*re is a praver also for thi* reversal of the 
sale. .'1 C. -‘100. 

(e) No arrear due Fraud : 

A suit to set aside a .sale for arrears of reYt'iiue on I Ik* ground tlnu . no arrear 
being diu*, it was ultra vires and that it wa^ aflectod hy fraud, was 
held governed by this artii'li*. H C. 

INotk). — I n this ease the grounds of fraud and no .irn*ar being due were tabcii 
for the first tinn* in socoud appeal and th(*.S4s grounds were re.jecded 
from consideration boi’:ausi* the plainlilTs weii' gnilrv of laehes. 

(8) Decree and sale fraudulent: — 

A suit to set aside a sale on the ground ih.il the decree. leMiltirig in the sale and 
the suit rRRulting in the dijena* were Fraudnlent and eollnsive from the 
lK'.g inning to the. end, is jnaintainalile on the ground that the sale, in 
such a enseisanullitv. 2.S f. (P.C.): CPX.) = 29 LA. !»•». 

(Notk). — T his article would not apply to sueh a suit. 

■ 

(4) Suit for possession by stranger to sale . - - 

A .suit to recoM'r ])roi)ertN, fnuii lln* punhaM-r thereof at a revemj«'.-.sa]e, on 
tin* ground that the property purporting lo have been sold did not 

• Iwbuig to tin* aliog<*d defniiiter, not governed li\ this iirticlo, hut hy 

the tw'olve yi*arK' liuiitatiioii. 1 j.B.B. ( iShiMtlOO), Kllf. 

(b) Sales undei Act Vll of i88o (Bengal) : - • 

(a) Wbi’re. l lie ncitiee ref|uire.d by S. 10 of the Act had not been served at all, 

• the eortiticate would not have the elTeet «jf a decree, and a suit to have 

tlie sale set aside would be governed hy art. L20 uuu nol by this article. 

I C.W.N. 5U». {MUra's Limitation, p. 808). 

(b) A - witlioul the issue at all of the notiee reqiiirwl hv S. 10 of the 

Act, is roid, and a suit to set it aside would not be governed by this 
article. 27 C. 098. 

Head and Compare the eases coIIgcUhI under the headintf A, at pp. 712 to 715 
supra. 



[Art. la 


Act XY of 1877 (iKDIAN LIMITATION 

Scope of mrticle. — (cntclitded). 

B. -Applicability of Clancea. 

Where the revcnue-sivlr is not a nullity but is merely irregular, the Bovonue 
oflicer having jurisdiction to order tlu; sale of tho property, this article 
wiJl l)c Hppliciililo : - * 

KXAMPLKS. 

(1) Suit for recovery of possession— Sale under Act VIII of x865 (Madras) ; — 

A suit foi‘ rpcowry of posKcssiun of Jaiid ^olcl under Madras Act VI 11 of 1665 
will lie govonunl by this article, if thr .»nle he irregular but not void, 
£‘V(>n though there is no prayer for the cancellation of the sale. 20 M. 
33«6M.L.J. 276. 

(2) Sale under Act Vll of i88o (Bengal):— 

(a) A suit to sot aside a sale in execution of a certiticat.o issued under the 

above Act, on tho ground of inavterial jrri'gularity, is iiiaintaiiiiihlc. 
29 C. 73 (F.B.)==6 C.W.N. 521 ; 6 O.W.N. 216 ; 11 C. 9. 

(Notii:). — Such a suit will be governed by this ai-iiele as regards limitation. 
Com f me 5 C.W.N. 8fi. 

(b) If the certificate granted under tho Act is not cancelled within one year 

from tho granting thereof, a suit to set aside a sale in executiou of 
such certilicate will ho barred by this article. 26 C. 172. 

(3) Sale under Madras Act II of 1864 — Fraud 

A suit to set aside, on the ground of fraud, a reveuue.<.sale (under Madras Act IF 
of 1864) which was not void hut voidable^ brought more than six mouths 
from the discovery of fraud, was held barred, considering togelh.er this 
article :uicl S. 59 of Mudnis Act TT of 1H64. 12 M. 168 (175), (F.B.) ; 

3 M.L.J. 255. 

Compare 9 M. 457, which held that a suit to set aside a rovTnuo-.salc, grounded 
on fraud, wias governed by art. 95. (Note). — In this case the question 
whether the provisions of S. 59 of Madras Act II of 1864, which pro- 
vided a shurtor period of limitation, W'as applicable, was not discus- 
sed ; and the sale was void ab initio^ and, as such, there was 110 neces- 
sity for setting it aside. * 

(NotkI. — Read and Camfiarc the cases collected under heading Bp at pp. 715 to 
71H.sa/irn. ^ 

i. -* Order.* 

The word — iiionus an order n[ the nature of a decree made in a judicial 

capacity. 8 H.H.C.A.O. 219, 

2.—* Demmad recoverable as arrears of revenue.* 

Sale for arrears of rent 

Where tho nale, though not for arrears of revenue, is one for arrears of rent re- 
coverable as arrears of revenue, the article will apply, when the suit is 
brought by the occupant of the land. 13 B. 221, 




Art. 13] Act XY of 1877 (indian limitation act). T2U, 

Confirmed.* 

(l) * Where sale is not confirmed:— 

A suit, by a stranger to a decree and oxocutiou-proceedings thereunder for re- 
covery of possession of his share in property sold in execution, will not 
lie governed by this article if the is not confirmed. 18 M, 478. 

Ci) Confirmation of sale, interpretation of: — 

Where the Board of Revenue, first discharged and subsequently confirmed an 
order of the Comniissiouer coufimiiug a sale by the Collector, the period 
limitation should l>c computed from the date of the subsequent 
order of confirmation by the lioard. 23 G. 775 (P.G.)a2S l.A. 45. 


13. — 'IV) alter or not aside a deei- One year. 
sioii or order^’^ of a Civil 
Court ill any procoodiiio; 
other than a auit^'*^ 


(Old Acts.) 


I^lie date of the final de- 
(UsioTi^^^ or order in the 
ease by a Court coin- 
])etent to determine 
it fiiially<'-*\ 


[Art. 15 of Act IX of 1871. — Same as above. 

S. /, o of Act XIV To miUt to alter or net aaidc Huminary dechiontt (md 

of 1869, orders of aruy of the Givil Gourts not eatahlwhed hy 

Royal G/uirier, when mrh suit is mainlainahle — the 
period of one year from the date of the final lieeisumf 
atoard, or order in the ease,'] 


(Notes) 

Scope of article. 

i.—* To miter or set aside a decision or order.* 

A.— Cases where suits have been held not to be for * settings aside or 
altering decisions or orders.’ 

(1) Suit for ipjunotlon 

A suit, not Jot setting asidu an order, but for ;in injunction rostraining the 
defendant from unjustly and iuoquiUibly availing himself of an order, 
which was the result of his own mistake and the mistake of the Court 
* passing the same, held not governed by this article. 5 G. 86 (97) «4 C. 

Tj.B. 4.34. 

(2) Suit for declaration of proprietary right « 

A suit for a declaration of plaintiff's proprietary right to land, to be maintained 
in possession thereof free from liability to pay rent to the defendant 
and to have it declared that a decree obtained by the defendant in a 
Revenue Court charging plaintifE with liability to pay rent, held not 
governed by this article, it not being oompetent for the Revenue Court 
to entertain the present suit, and there being no necessity to set aside 
such a decision. 3 A. 40. 


(3) Suit by member of Hindu family for his share :— 

A suit by the son of a member of a joint Hindu family, fur his share of fauaSlly 
property sold, by the elder brothers ol his lather, under a certificate ot 
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Act XY of 1877 (iNl)JAN J.lMITATKiN AUt). 

Scope of Article^ -~( f’wi limud ) . 

«Uiirdiiiiisliii) sind !i permission of tho UourL obtaiuod by thorn under 
Ael XL of IHflS during the mi iiorilx of the. plaintilT’s father, held not a 
‘ to set iisidi; the Older ’ gr.iniing the cert ificatc, and not govern- 
ed by tin’s arM<-le. it -b (‘.Ji.lt. IjT'I. 

( 0 Suit by Hahomedan co-heir 

A suit by plaiiitid, a oo-hoir under the Mahoinedaii Law, to recover his or her 
sharu in pro]MM-ty sold ‘oi exceiitioii of a deeretj obtained agaiiisl the 
ancestor, the pi.iintilT not being nnide ii pufty to the suit or the oxccu- 
tion-proeecdings, would nof be go\prne.d by thisarLie.lo, the share of the 
plaintifT not bi-inj.- ji/brb^d b\ llie sab' and there being no neec.ssity to 
set aside .sucli sale. -4 G. 142— -‘i C.L.It. (P.B.)- 

{b) Suit by unsuccesflfui claimant for property : — 

• it) A ' -for roeovi rv of projierty s(»ld in execution, the plaintilT’s claim 
tli(‘rt!t.o liaxiiig been <lisaJlo\ve.il, held rn»t govermul by this article, the 
.suit being <nio not to s(‘t aside the order but one to i^talilish the plain- 
tiff’s title tf» the property elaiiricd by him in oxccution-proceodings. 

- 'I 0. 010.^3 C.L.U. ‘25. 

(h) A to recover his share in property sold in exec ution of viX\ ejcparte 

decrci* against, the manager of his family, on the ground that the decree 
was fraudulent and collusive, held not governed l>y S. 1, el. 5 of Act XIV 
of JS51). 1 2(;:i. 

(0) OrdcFB under Act XXYll of 1860 : 

A suit by a paitv against w'liom an order was iia.-ssed under Act XXV'IJ for re- 
covery of i»roiHM’ty (»n the grtunid of title. wn.s not governed by art. 15 
of Act rX of 1871, eorrespondiiig to the present artielfi. 8 W.K. 120. 

(7) Suit for poBBCBBion on title 

\ ^ by right of inhoritaiie.c wa.s held not to he a suit to set aside a 

summary order under S. I, el. 5 of Act XIV of 1850. 0 ^V.R. 09— (See 
same ease at p. 712, niqu a, uiidet the T leading Old Law). 

(8) Mamlatdar’B order 

A for possession in opposition to a Mainlatilur's order under Bombay Act 
V of 1864, held not to be a suit to set aside a summary order under 
S. 1, cl. 5 of Aet XIV of 1859. 10 B.H.C.A.O. 479. * 

(B) CaBCB where suits have been held to be for altering or setting 
aside decisions or orders. 

(1) UnsucceBBfUl claimant’B Buit for attached property < 

(a) All— —for rotiovery of property attached in execution may bo construed 

• to be a suit to set aside an order on his claim under S. 24G, of the old 

Civil Procedure Orido (Act VITI of I.S59). 4 B. 21 : C/. 4 B. CJl. 

(Notk). — T his was a case, under Act IX of 1873. 

(b) All agaiiiNt the decre»>hul(lor and auction-purchaser to set aside a 

sale subsecpiunt to the rejection of the plaintiff’s claim in execution held 
governed by art-. 15 of Act IX of 1871| corresponding to this article. 
i B. 611. 
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Act XY of 1877 (jNWAN limitation act). j 

Scope of article.— 

* B. Coses wkere suits have been held to be for altering or 
setting aside decisions or orders.— (concZudfed). 

(tl) Suit by deoree-holder 

A to establish his right to attach, and bring to sale, property which has 

been released from attachment at the instance of a claimant, hsld 
governed by art, 16 of Act IX of 1871(**art, 13 of the present Act). 
515 W.R. 613. 

(3) Appointment of member on temple Committee : — 

A suit for a declaration that an order by a District Judge appointing a person 
as a iiieTiiber of a temple committee is illegal and invalid, is virtually a 
suit to set aside such order and the same, not being one passed in a 
suit, is governed by this article and iiot by art. 1^10. 3 MJj.J. 128. 

I. — * Proceedings ’ 

The article will apply only where the plaiiitiiT, who is affected by the order, 
was a party to the proceedings in which it was passed, the Court be- 
ing empowered to pass orders deciding matters of dispute properly 
raised for hearing by a summary proceeding bebweem the parties dis- 
puting. 4 M.H.G. 297 (301). 

2 s’—* in any proceeding other than a suits* 

(A) DecisionB or orders in proceedings in snits. 

(1) Eneeution-prooeedings are proceedings in suit 

An order passed in proceedings in execution of a doeroo is un order passed in a 
proceeding in a suit. 8 C. 61 (P.C.) 8 I. .A. l'23.v 11 C.Ij.B. 13; 9 C. 446. 

(2) Suit to set aside order in execution 

An order in exeeution-proceodings is an order in a “ suit *' as provided for by kl. 4 
of Act VI of 1892. A .*«uit tf> set .isidc such lui order is not governed 
by this article. 3 O.C. 85. 

(3) Order under S. 295, Civil Procedure Code 

An regarding the distribution of siile-proceeds is a 'proceeding in a 

suit’j such an order being ii step in execution -proceedings — which 
proceedings arc proceedings in Llie suit in which the decree is passed : 
C07i^wir<j 9 W.B. 614. To a .suit to recover money improperly distri- 
buted, this article is inapplicable. 23 A. 313--. 28 l.A. 208 (P.C.)=-r.6 
G.W.N. 649::-:d Bom. L.U. 713 ; 65 P.B. 1896 ; 15 B. 438 {dvumimg 
fratn 13 C. 159). 

CcfMpore 12 M. 294 (296), & 9 M. 67 which hdfd that an order on a claim, 
under S. 246 of Act VIll of 1859, is one in proceedings in execution 
and consequently one in a ' suit ’ and that this article is nob applicable 
to set aside such an order. 

Comparet also 8 M. 134, noted under S. 11, at p. 706, supra. 

But see 17 W.B. 227 16 W.B. 11, which held that a suit of this des- 

cription was one to set aside a summary order and was governed by 
S. 1, cl. 6 of Act XIV of 1859 corresponding to this article. 

(Note.)— This decision was one under Act XIV of 1869, S. 1, ol. 6 of whi^ 
did not contain the words ** in any proceeding other tbiiLin n, 
any thing to that effect, 

vx 93 
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2.—* in any proceeding other than a suit.*—(ctiiu^fud^d). 

A. — Decisions or orders in proceedings in suits.— 

(4} Suit for recoTery of sale-proceedB improperly distributed 

A “——is not one to sot aside aii order under S. iJ95, Civil J*rocediiiv Code, 
an order under the section not a final adjudication on the rights 
of the parties claiming siicli sale-prtwsoeds, the section itself spetn'iilly 
providing for such a suit and there l>eing, thus, no necessity to set it 
aside. 23 A. 313*28 l.A. 203 (P.C,) ; 15 B. 438 ; 12 C. 499. 

(5) Order under 8. 332, Civil Procedure Code 

A suit to sot aside an is not govcrnexl by this article, tlie order being 

one passed ill cxccutioii-procncdings aiul, coiiMirjucully, in proceedings 
in :i suit. « J\r. 82 ; 125 1\B. 1894. 

(G) Suit by decree-holder for possession : — 

A of projierty released from attachment at the instance of a claimant, 

but noi to set aside the order of release was not governed by S. I, cl. 5 
of Act XfV oi 1859. corresponding to this article. 8 W.R. 93. 

m 

B.— Decisions or orders in proceedinga other than those in suits. 

(1) Order under S. 90 of Act Y of 1881 : — 

A suit to set aside; an alienation by a Jfindoo Widow, will be governed by this 
article, even (hough without ncc(*ssity, if the same were made under an 
order of the District liidge under S. 90 of the above Act. 20 C. u07. 

(2) Order under Aot X of 1869 (Bengal) : — 

If the suit wt»re directly to set aside an ordc.r under S. 77 «>f the .\ct, the limita- 
tion of one year would apply ; if, however, the suit was for'^real pro- 
perty on the plain ti IT’s gf^ncral right, it Wii.s hold that the twelve years’ 
liuiitaiion was applicable. 8 W.R. 291. 

(3) Order under Act XIX of 1841 

A suit by an unsuceossful claimant in a proceeding under Act XIX of 1841, lor 
his share in property dealt with thereby, on the ground of title to share, 
was hold not goNerned by S. 1, cl. 5, of Act XIV of 1859, wliether the 
order wa.s pas.«cd after enquiry or the petition was rejected without any 
enquiry. 1 W.R. 40 ; B.L.R. Sup. 633-7 W.R. 199. ® 

(4) Grant ot certificate of heirship— Suit for property 

Suit to recover propertios by the rightful heir of a deecasod person, more than 
one year after grant of certificate of heirship to the rival claimant, is 
not governed by this article, and in not barred, there being no necessity 
to have the order gr, anting the certificate cancelled. 10 B. 449. 

Bee, further, Nos. 6 aud 8 at p. 722 supra, 

3,--* Pinal decision,* 

Final dedsion, meaning of 

The • final decision ’ contemplated by the article is a final deoisioii of the Court, 
which has competent jurisdiction to determine the case finally, and not 
the clocisioii of an appellate Court rejecting an appeal from such deci- 
sion for want of jurisdiction. 7 W.R. 161. 
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4.— ‘Court competent to determine it finally 
(!:• Order by a Court not competent: — 

An -to pass it, nood not be cancelled ; a suit, therefore, to realize pro- 

uceds of a sale, in execution, wrongfully taken by defendant under an 
Ol der puj'porting to have been passed under S. 270 of the old Code, 
C' 0 ] responding to S. 205 of the present Civil Procedure Code, but by a 
C’/onrt jiot competent to pass it, was hold not governed by this article. 
1 A. 33:-l (F.B.). 

yj».—( Join pare cases under hcuidiag A under S. V2(a) at pp. 712 to 715, and 
heading A under S. V2fb it c) at pp. 718 and 719. 

f2j Suit by purchaser at auction-sale : — 

A suit by pnreha-sors at an auction-sale, suhsoquontly set aside, to recowr 
ptisscssion of the property imrchased is not governed by this article. 
14 A.W.N. 7ft. 

14. -Til sc*t any or or- One year. ilato of tlio act 

ilor^ ■■ * of ai I offi ccr i »f f to v or ji- or orilcr. 

meiit ill his official ciipacnty, 
not lioroin otliorwiso ex- 
pressly provided for. 

(Old Acts.) 

[Art. lb of Act fXl of 1871. — Same as above, e.vcepl that, in the present Act, 

there are the additional words “ f)r order ” after 
the word “act." 

Art Xfl^of 1R59 . — iVo ronPKimulinff provision,] 

(Notes) 

Scope of article. 

(1) Suit involving setting aside of order 

f (i) A , though it does not. directly pray for the setting aside of an 

order, is governed by ibis arliulo. It, therefore, a plaintiff cannot 
succeed <ni his title or rocovi'r jjo.ssession iw loTig as an order contum- 
pliiled hv this article st-iinds in hi^ way, he must sue to sot aisidc the 
order. To such a suit this articb* would apply. 24 A. 4f>7 [/bZhu/mu; 
25 K. 3M7 (P.C.)«27 l.A. 21(> = 2 Bom.L.K. 927-10 M.L.J. .368 = 6 C. 
W.N. 10 : Stiwciijcv, at p. 22 A. 168 (176) ; and distinguiah- 

iiifi 25 0. 170] . 

(b) Ai tides 12 and J-1 refer to orders and proceedings of a functionary to 
whirl!, by law, is given a particular effect in favor of one person or 

' against ar.oLbcr, subject, in the regular course, to a further judicial 

proceeding having for its object to quash them or set them aside. 11 B. 
420 1132). 

(2) Order without Jurisdiction 

An order of a (Tovoriiinoufc officer without jurisdiction and l)cyond the range of 
his functions, is a nullity, and need not be set aside. To such orders 
this article will not apply. 11 B. 429. 

N.B.—Hcad and Coinjmre Nos. 2 to G under heading A at p. 713 and 
Nos. 1 to 5 under heading A at pp. 718 and 719. 
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Scope of article.— 

A.— Suits governed by the article. 

(1) Srant of land by ColleotoF— Suit for poBBession 

A suit for poRHessioi] of land, on the ground that it was plaintiff's property and 
that the grant thereof by the Oolloctor to the defendant, for building 
purposes under S. B7 of the Bombay Tjand Revenue Code, was not pro- 
per, is governed by this article, the Collector having hud jurisdiction 
to pass the order ho did. 15 B. 424. 

(3) Suit for recovery of penal asBeBBinent 

A suit for the recovery of money paid for penal asKCiKsmeiit, will be barred after 
one year from Iho date it was levied, either under this article or art. 16. 
13 M.L.J. 269. 

(3) Order under M. I. Canal and Drainage Act : — 

A suit to sot aside an order iniidc under S. 66, Nort.hcrn India Canal and 
Drainage Act, 1873, is governed by this article. 25 P.R. 1893. 

(4) Suit to Bet aBide an order ultra vires 

* Although this article does not apply when the order is ultra vircs^ still, if the 
plaintiff brings a suit to set it aside on that ground, he will be bound 
to sue within one yesir under this article. 10 A.W.N. 195. 

(6) Suit for oaneellaclon or modification of rent 

A , settled by a Settlement Officer having jurisdiction to settle the rent, is 

governed by this article, though the suit is in the guise of one for the 
modification of the certificate of rent granted by the offioor. 28 C. 676. 

(6) Eitatei Partition Act (Bengal Act YllI of 1876) 

A suit by a party to an enquiry under S. 116 of the hlstates Partition Aot 
(Bengal Act YIJI of 1876), the decision of the Revenue authorities 
being against him, for a declaration that a land was part of his howla^ 
falls under thi.s article. 29 C. 367 >■6 C.W.N. 92 (distmgnislwi^hg 24 C. 
149). . 

(Note). — Here the Revenue authorities had jurisdiction to pass the order and 
the plaintiff was a party to the order and, therefore, the plaintiff was 
bound to set it aside. u 

(7) Sale under Regulation XLY of 1798 (Bengal) : — 

A suit to cancel a ^ — and for the reversal of a Judge's order in appeal con- 

firming the sale, was governed by S. 1, cl. 3 of Act XIV of 1859, the 
period beginning to nin, at the latest, from the date of the Judge's 
order eoufirming the sale. 11 W.R. 261. 

m 

B.— Suita not governed by the article. 

<1) Order a nullity 

The article does not apply to a case whore the order is an absolute nullity. 
Hence it does not apply to an order by a Commissioner setting aside 
an order passed by a Collector under S. 48 of Bengal' Aot VI of 1870. 
il C. 626. 
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Scope of 

B. — Saits not gorornod by the »rtiti0,—(eemtiMuedj. 

(3) Public Demondc Beoovery Act : — 

A suit to Hot HHido ft sale in execution of a certificate obtained under the Public 
DomandH Beoovery Act, is governed by art. 120 and not by thiM article. 
1 O.W.N. 616. 

(3) Suit fop deolapation— Entry under Bengal Tenancy Act : - 

A Huit to”* have a doclftration that an undisputed entry made by a Bovenue 
officer under S. 109 of the Bengal Tenancy Act is erroneous, is not 
governed by this article. 7 C.W.N. 314 mgO C. 20. 

(4) Suit for declaration 

The article* is inapplicable to a suit for a declaration of the plaintiff’s title to a 
certain cultivator)' bolding and of his right to redeem the mortgage 
thereof and for a cancohnent of an order by the Settlement Oflicor — 
the latter prayer being a more surplusage, ft A.W.N. 119. 

(5) Suit for declaration that land ie khotl 

A suit for a declaration that certain lands were kiioU lands and not dhitra lands 
as decided by the Survey Settlement Officer, is not governed by this 
article, but by art. 120. 18 B. 244. 

(6) Balt for pouesfllon 

A suit to recover possession of land, which is not neccssfwiJy one for s< 3 tting 
aside an olbolal act, is not governed by this article. 2 M. 300. 

(7) Suit by a person dispoBiessed for recovery of land 

Whore laud belonging to plaintiff was entered, as (Government waste land, in 
the Bovenue Survey Register, by olficcrs of the Bevonue department, 
w/uy put the defendiuit in possession , dispossesKing the plaintiff, and the 
latter sued to recover 2 )Ossesbioii, the suit vv^s held not governed by 
this article, the order of Ihe Bevenuc (Rffioers being without authority 
and the plaintiff, consequently, not being bound to set the orders aside. 
24 B. 436 » 2 Bom. L.B. 261. 

IpJoTw).-- -In this cose, the Secretary of State was also made a defendant to the 
suit. 

(8) Suit by oo-Bharer for posBession of treeB ; ~ 

A suit for i)o.sscssion of trees by some co-shardIrB of a village against the bthor 
co-.<haierM and to set a.side the order of the Settlement officers made in 
favour of the defendants, is governed by art. 120, and not by this 
article. 1 A.W.N. 91. 

■ 

(9) Order under Act Yll of 1876 (Bengal) : -< 

The fact that a prayer for setting aside an order, passed under the Land Begis- 
tration Act, is contained in a suit for a declaration of plaintiff’s right 
and title to, and confirmation of possession of, property, does ij^ot 
render this article applicable, where the Gourt has no power to set aside 
such an order. 10 G. 525, 
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Scope of Article.-' (romhtdt'd). 

B. — Suits not governed by the article. — (conduthd), 

(JO) Order under Act VlII of i876 (Bengal) 

This jiriiulf ' would not b:ir a suit by a poison dispohsessfid in pursuance of an 
order iif the ( lollrotor under S. 130 of the Rstates Partition Act (Dengal 
Act VI 11 of 1870), even thoupfh no suit is brought to set aside the 
Collectfir's order inulfjr S. 150 of tlu- Act. 24 C. 140. 

(Noti;).— IT n- Plaintiffs in tliis ease, not having br-rii parties to the order of the 
Clolleel.or, were not bound to s('t. it aside. 

(Ill Suit under S. 109, Bengal Tenancy Act : - 

The article would not apply where the suit one coupng w'itbiii S. 1(X) of the 
J^l'ngal Tenancy Act. to have a declaration that an undisputed entry 
in the Hiairati and the khatian was erroneous, :)0 C. 20 (27) **7 C.W. 
N. ‘114. 

A'./l. — Read and (-tnitpare N'os. 1 to 0 under beading A, .it pp. 712 to 714 iuid 
Nos. ] to 5 under heading A, Jti pp. 71ft and 71‘.) supra. 

The framing of a Savvey Register by at (tovoninu'iit iWlicer is notan ‘act’ 

• within the couLctiiiilatiori of this article.. Jft 13. 214. 

2.—* Order.' 

Tho ‘order’ contomplatiid by the article is au order pa.sKcd by a ( rovcnmioiit 
officer botwecJi tlie rival parties. 18 B. 244 (250). 

15. -Against (inverJinuMif to sot One year. VVlien the attachinent, 
»i.sid(‘ an,y Jittacliinout, lt*aso leastj or transfer is 

or traiihfcr^^^ of iinniovonble made, 

projiorty hy the R(*v(‘inic*- 
anihorities for arrears of 
GoveniiJKMit reveniit*. 

(Old Acts.) 

[Art. 17 of Act IX of 1871. — Sami* a.s abr)ve. 

S. U cl. 4 of Act XIV 7' I siiiU io spI amir any atiru'hmcni, loaae or 

uf IS^Vh ininsfer of any laud or Interest in land hy the Re^ 

rai.ue anfkoriiieH fnr arrears of (iovcrnmenl- revenue 
jr ■» » # ^ — rjne yvar from the date of attach- 

ment, lease or /ro-nh/cr.] 

(Notes) 

‘ SvH to set aside attachment, lease or transfer.' 

(J) Suit to establish right to hold Fevenue-free : — 

A is govenwal b\ the twelve \ ears' limitation and tihe cause of action 

^ arises when the plaintiff is first compelled hv the Collector to pay 
a-sSOhsmeiit : hut, how'cver, the plaintiff will he? entitled to recover back 
oiil> oi e year’s .irrcar under this article. 11 B.Jl.C.R. (A.C.) 1. 

(2) Tpanirfer of ghatwali tenure 

A suit to sot aside a transfer by (lovcrnmciit, of a yhatwali tenure, when tho 
tjhatwal l>eto3Tjef. a defaulter, falls under this article. 14 W.B. 208 

(F.B.). 
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16 . — A^fainst (lovernincnf to ro- Oae yemr* WJieii tlic payment iV 

■ cover money paid under made. 

protest^'* in satisfaction of a 
claim Ti]ad(f by tJm renonue- 
aatli<»ritics<^' on account cd* 
arreaj's of revenue or on iic- 
count of doinaiids r(‘(M)ver- 
ablo as such arju^ars, 

(Old Acts.) 

[Art. 18 of Act IX of ]87l. — Same as above. 

H. I, ah 1 of Act Xrr * * * * l)ie latter ptn-tionnf Dta clause rourps- 

uf 1859. ijontla word for word TJcith the arlirle. | 

(Votes) 

I.—' Under protest,^ 

Payment on account of admitted liability 

Where payment was made to (invcniineni on aeciouiit of a clear and admitted 
liablliLy, siiit to recover the amount so x)aid wiis not governed by S. 1, 
cl. 4 of Act XIV of 1859, eorrosponding to this article. 2 N.W.P.If . 
C. 52. 

2.—* Claim made by the Revenue authorities.* 

(1) Suit to set aside order of a Revenue-authority 

A directing the plaintii! to pay (Toveniine.'tt-roveiuic at a certain rate and 

to reeover money paid under the order, is governed by this article. 5 
W.R. 47. 

(2) Suit to recover penal assessment 

A suit, for recovery of penal asr^essinent Joviod by tTOverninent, would bo barred 
if not brought within a yi-ar from the date, when the assessnnmt was 
levied. 13 M.L.J. 209. 

17. — Against (ifovcrnineiit^^^ fur One year. ^’iKe date uf dcterinin- 

compeiiMation for land ae- . iiig the amount of the 

• quiredfur public puiTiuscs, cumpensatiun. 

(Old Acts.) 

[Art. 19 of Act IX of 1871. — Same as above. 

Act XrV of 1859.— No corre»itoruixmj prormow.] 

(Votes) 

I,— ‘ Against Government.* 

(1) Land Acquisition Act— Award— Failure to pay amount 

Where a Collector fails to pay or deposit in Court the amount awarded by him 
under the Land Acquisition .\ct, a suit would lie against him for the 
recovery of amount so awarded and this article provides for such a suit. 

22 B. 802 (F.B.)- 
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/•— ' AgMinat Government (concluded), 

(2) Refttial of compensation after limitation for init 

Whoro compenBHitiaii was refused and the party referred to a Civil suit after the 
period of limitation had expired, a suit by him against Goveriiment to 
recover it was hold barred. 11 W.B. 1. 

Article inapplicable. 

(1) Salt for share of compensation by landlord ad^'^nst tenant : — 

To ii ■■■, the whole amount having been withdrawn by the latter, the article 

applicable is art. 62 or art. 120 and not this article or article 36, 8 G. 
W.N. 202. 

(2) Suit by real owner against recipient 

Where compensation money was paid by CTOvernment to a certain person repre- 
senting himself as the owner, a suit, by the real owner, for recovery of 
the same from the person to whom it was paid, held governed by art. 
118, Act IX of 1871 («art. 120 of this Aot) ; and time begins to run in 
such a case from the date of payment of amount to defendant by 
• Government. 5 C. 697 ; 8 W.R. 28. 

is. — iliike suit for compensation One yean The date of the refusal 
when the acquisition is not to complete, 

completed. ■ 

(Old Acta.) 

[Art. ‘20 of Act IX of 1871. — Same as above. 

Act XTV of ISoO . — JVb correapondwy provi»io7i.'] 

(Soton) 

Suit for dunsges for refusal to make award 

(n ) 11118 article refers only to suits for coinpcnstioti for non-completion of, 
and refusal tp complete, the acquisition ; if the acquisition had been 
made, a suit \toT damages for refusing to make an award would be 
governed by art. 120. 27 M. 535-14 M.L.J. 178. 

Where a person was dispoBsossod of land, by order of the Collector, on the ground 
that it was ordered, by the Revenue Commissioner, to beegiven to 
another person, a suit by the former, to recover possession of land, 
having been brought within one year from the date of dispossession 
was held to be in time though more than a year had elapsed from the 
date of the Revenue Commissioner's order, 24 B. 435. 

19. — For compensation for false One yean When the imprison- 
imprisonment. ment ends. 

(Old Acts.) 

[Art. 21 of Act IX of 1871. — Same as above, except that in the present Act» 

the words * For compensation ' are prefixed to 
' for false imprisonment.' 

Act XIV vf 1869. — No correepondi/ng proviaion.'\ 
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(IfotM) 

When impriionment ends 

(1) A suit for falso iniprisoiimcnt would be barred if brought more than a year 
after the inipriMoiixneiit ended. 0 B. 1. 

(‘2) Time begins to run from the date on which the J’laintiff was enlarged on 
bail, actual detention and complete loss of freedom being the essence 
of an action for false imprisonment. 30 G. 872 (P.C«)=7 C.W.N. 
729»5 Bom. L.B. 490. 


20. — By executors, udmiiiistrators One yean 
or representatives under 
Act No. XU of 1855 {to 
enable ejiecuto'rSf adminiit- 
tratora ,or repreeentafivMt to 
Mie and be jrtied ftyr rertaiv 
■lermige ) . 

(Old Acts.) 

[Art. 12 of Act IX of 1871. — Same as above. 

Act XIV o/ 1859. — No corrempotuliny provision.'] 

(WoteB) 

(1) Appllenbility of artiele 

'rhe Act (XTl of 1855) relates only to wrong.s which do not survive to the repre- 
Hentatives of a deceased x)6rson. \ suit against defendant to recover 
the value of an elephant wrongly sold by her deceased husband is not 
governed by the one year’s limitation in this article, because the plain- 
tiff's right of suit does not abate by the death of the husband, but 
survives against the heir viz., the widow. 1 W.R. 251. 

( 2 ) Suit against heirs of an agent 

A for recovery of papers and documents relating to the estate of the 

principal, will lie against the heirs or le^al representatives of a deceased 
agent, since the cause of action for such a suit does not abate with the 
death of the agent. 2 N.W.P.M.C. 103. 

EXAMPLES OF GASES WHKBK THE GAUSE OP AGTION ABATES. 

m 

(1) Suit for damages for wrongful arrest or malicious prosecution 

A -against a defendant abates on the latter’s death, and the cause of 

action docs not survive against his Hbir. To such a case Act XII of 
1855 does not apply : (i.e.) the Act does not apply to a suit brought 
origin^y against the wrong-doer himself and subaoquently sought to 
be continued against his heir. 13 B. 677. 

m 

(2) Suit to recover custody of an infant 

A— —abates on the death of the defendant, the wrongful custodian. 25 B. 
574. 

(8) Suit for damages for refusal to open temple:'— 

A —brought by the Superintendent of a temple, against the custodian of 

thfi kgyi thmofi abates on ths daath of the defendant. 8 180i 

Yl 9A 


'rhe date of the death 
of tlie person woiig- 
ed. 
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WHEN THE OAUaB OP ACTION DOES NOT ABATE. 

' Appeal against decree for damages 

An appeal by defendant in a suit, wliorc damages for a wrong have been decreed 
against him by the Court of First Instance, does not abate on the 
death of the defcndant-apiKillant ; his heir can proceed with the 
appeal. ^ B. 597 ; 26 499. Cmupar^ 9 A. ISl. 


21 0 — By executors, administratoi's One year, 
or representatives^*^ under 
Act No. XIII of 1855 {to 
prmndo ami^iennation t o 
families for loan ovcAm.oujHd 
hy thv dmth of a permm 
cmi^rd hy mtionahlr. wrou(f“^), 

(Oldl Acts.) 

[Art. 13 of Act IX of 1871. — Same io< a1>ove. 

Act XTV of 1H59. — No correnpondintf provinon]. 

(Noteu) 

‘ By representatives, * 

Bon adopted by deceased's widow 

A sun adopted, under the Hindu Tjaw, by the widow of the deceased, was held 
to be the legal representative of the deceased for the pui'poses of bring- 
ing a suit under this article. 7 B.H.C. 113. 


I^he date of the death 
of the person killed. 


2,—^ Death caused by an actionable wrong.^ 

Death caused by goods of an explosive nature :~ 

'i'he person who sends, by Railway, goods r>f a dangerous and explosive nature 
without giving notice of its character to the servants of the Railway 
Coinpiuiy, must compenSHto for loss of life caused by the explosion of 
the articles scut, though the sender could not have foreseen the explo- 
sion, 1 A. 60 (F.B.). 

Peahsom J., difisenting, held that the defendant, who could not have foreseen 
the explosion, would be liable, only if he omitted to take reasonable 
precautions to preclude the risk of explosion. 


22. — cuuipeiiBatioii for any One year. When the injury is 
other injury to the person. committed. 


(Old Acts.) 


[Art. 22 of Art TX 
& 1871. 

8. l.clUofAHXIV 
of 1859, 


Same as above, except that the words * for compen- 
sation * wei-e not found in Act IX of 1871. 

To miisfor damagea for injwry to the person, etc . — 
the period of one year from ilte time the cause qf €bction 
arose.] 
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23 . — For compeiiaation for a One yemr. When the plaintiff is ac- 
* inalicioiiM prosecntion^*'. quitted^^^, or the prose- 

cution is otherwise ter- 
minated. 

(Old Acta.) 

[Ai'L. 2o of Aft IX of 1871. — For u malicious prosecntiou, — One year— Wlieii 

the plaintiii is acquitted. 

AH ILIV of 1859, — No provision,'] 

(ITotca) 

/.— * Malicious prosecution,* 

(1) What is malioiouB prosecution?— 

The laying of information bt'.foro the Polloo again.st the plaintiff cannot bo 
malioiouft proKociilion nnlfm tlio Magistrate lakos cogni/)ince of ihu 
offence. Where no action is taken by the ^la-gistratc, the suit for 
daniagcH caused to the plainiilT by the false information laid before 
the Police will not fall under this article. 24- A. 368 (371). 

(2) Damages for malicious statement 

A suit for dainagoH on account of a fabto and malicious statement is not a suit 
Cor damages for mciliciom yroscciUimi, For such a suit, limitation 
would run, not from the date on which the plaintiff was acquitted in 
proceedings taken against him in consoqueucc of the statement, but 
[roin the date on which the alleged sttit«>nient was made or the result- 
ing damages occurred. 1 B.L.H. 17—10 WMt. 308. 

A— * Acquittai,* 

(1) Disposal of revision petition against acquittal 

In a suit foe damages for malicious ])rosecution, time begins to run from the 
date of the acquittal and not froni the di.'^missal of a revision petitiou 
to the High Court against the. acquittal. 2H M. 24s U M.L.J. 133. 

(2) Injfsjey to reputation by malicious prosecution 

In a suit for daiuiiges for- , time begins to run from the date of the dis- 

charge of the plaintiff from custody, and not from the date on which 
the criminal charge was preferred, fl tV.R. 443. 

(3) Acquittal on appeal 

If an accused person is convicted by a Magistrate but is acquitttkl on appotil. 
the date of the acquittal on appeal will be the starting point for limi- 
tation. 20C. 41. 

(4) Dropping of prosecution 

Where a xiroBocution is dropped when in the hands of the Police, the case never 
coining before a Magistrate, the date on which information was first 
laid before the Police against the plaintiff would be the starting point 
18 W.B. 118. 
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Aot XV of 1877 (iMP/AM LIMITATION act). [Arts. 84 A 88 

aeneral. 

(1) Tabe eomplaint— Detention of goods: — 

In a suit for damages for wrongful attachment and detention of plaintiff’s goods 
consequent on a false pomplaiut to a Magistrate by defendant against 
the plaintiff, the attachment being an act of the Magistrate siu> tttoiu, 
the date of the complaint is the date of the wrong ; and time begins to 
run from that date, whether this article or art. 30 is applicable. 7 B. 
427. 

( 2 ) Re-preaentation of plaint with proper stamp 

Where, in a suit for damages fur malicious prosecution, the plaint was re-prc> 
riontod, properly stamped, within the time appointed by the Court, 
though after the period of limitation prescribed by this article had ex- 
pired, the suit- was not barred, the plaint having been originally pre- 
sented in time. 20 G. 41. 

24. — For coinpen.Mation libel. One yean When the libel is piib- 

JiKhed. 

(Old Acta.) 

[Arr- 24- of Act IX of Same as above, except that the words * for com- 

1871. peiisatioii* were not there. 

8. i, cl. 2 of Act XIV To nnits for damayea for injury to re^mUilion — the 

qf 1869. period of one year from the titne the cause of action 

ivrose.'] 

25. —] compeTisation for slaii- One yean When tht^ words are 

dev.^*-' spoken^ or, if the words 

are not actionable in 
themRelves, when the 
special damage com- 
plained of reBults.(®)i 

(Old Acts.) ‘ ^ 

[Art. 25 of Act IX of 1871.— For slander— -One year — Wlieii the words are 
, spoken. 

S. 1, cl. 2 of Art XIV of Suite for damages for injury to repulatwn-^One 
1869, year— from the time the cause of action arose.] 

(Hates.) 

/.— • Slander,^ 

Falsa Report to Police : — 

A f^f a defamatory charaoter may be a slander. For a suit for damages 

for preferring such a report, limitation would run from the date of the 
report. 24 A. 368. 
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Arts. 26 to 28J lot XV of 1877 (indian uiirrATioii act}. 

2.-‘ When the apeeM dmmage reaulta.' 

Slahder 

SlaiidorouR words alone, withont allegation and proof of special damage, is not 
aotioiiablo. 38 C. 453-5 C.W.N. 669 ; 36 0. 663 (F.B.) to 

8M. 175; 7B.K.0.A.C. 17). 

(Note). — This was a case on the Original Side of the High Court of Calcutta, to 
which the provisions of English Law apply. 

But sec 8 M. 175 : Per Ghose, J. in 36 C. 65S (F.B.)« 3 G.W.N. 551 and 10 M. 
iEi. j. 83, which hold that the English Law, as to oral slander not being 
actionable without proof of special damage, is not applicable in this 
Country and that a suit will lie for malicious or culpable oral slander. 

26. - For com))cii8atiuri for loss of One year. Whoii tJie loss occurs. • 

service ' occasioned by the 
sodiictiou of the plaiiitiff^s 
servant or daughter. 

(Old Acts.) 

[Art. 27 of Act IX of 1871. — Same as above. 

Act XIV of 1859. — No correapondimj provision.] 

(Votes) 

Suit by a Hindu (kther 

A for compensation for loss of services occasioned by the abducticii of 

his daughter is maintainable, and will Ixf governed by this article. 
Per Stuart, C. J. in 4 A. 97, 

Pei' OiiDFiEiiD .f., Ibid — Such a suit is not maintainable by a Hindu father. 

27. — For compensation for indue- One year. The date of the breach. 

ing a person to br(?ak a 
contract with the jdaintiflP^*^ 

(Old Acts.) 

l^Art. 28 of Act IX of 1871. — Same as above. 

Act XIV of 1859. — No corresponding provision.] 

(Votes) 

1.— For inducing a person to break a contract with plaintiffs 

A suit, under Act XiV of ia59, against a person for compensation for inducing 
the plaintiff’s ryot who was under a contract to cultivate indigo for 
plaintiff to break such contract, was governed by the six years* rule. 
8 W.R. 357. 

28. ^For compensation for an ille- One year. The date of the dis- 

gal, irregular or excessive tress.^*> 

distress.^^^ 

(Old Acts.) 

l^Art. 29 of Act. IX of 1871. — Same as above. 

Aot XIV of 1859. -^No corresponding provision.] 
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A«t XY of 1877 (INDIAN IJJIITATION ACT). [Xft. 28 
(Hotaa) 

Scope of article. 

Suit tor moBoy paid in coBuquenee of a diitnu 

A tsuit by pluintif!, whoHe oropti were disirniiicd for rent duo by another, to re- 
cover back money paid to redeem the crops may not be governed 
by this article. 24 G. 103 (m'c M lira's Limitation, at p. 824) : Cf. 8 M. 
li.J. 1G5. 


I o— ^Illegal, Irregular distress.* 

(1) Diaftralnt by Hujiloipality :~ 

A suit, against a Miuiioipal Board, for recovery of damages for an illegal dis- 
traint, the warrant of distraint having Ixjcn procured and issued by 
the' Secretary of the Board, is maintainable and is governed by this 
article, and not by art. 9. 2G A. 482--A.W.N. (1904), 96. 

( 2 ) DiBtralnt by landlord:— 

A suit for oomponsatioti for illegal distraint of crops by the landlord is governed 
by this article, and not by art. 2. 7 C.W.N. 728. 

a 

2.— Commencement of tlme^ 

Detention of goodi distrained by landlord (Madras Act Ylll of 1865) 

Whore an ill^al distraint was made, withm one year Ijefore suit, by a landlord, 
under Madras Act VI Tl of 1865 and the goods were detained by him 
till within six mouths before suit, the detention was held to be a con- 
tinuing wrong, assimiing that the act was professedly done under 
S. 78, of the Act, and, therefore, not barred ; assuming however, that 
the general Limitation Act applied, the suit was in time, under this 
article, the seizure having boon within one year before suit. 24 M. 339. 

(Old 

Before Act IX of 1871, the last act of taking or detention was regarded as the 
staHitig point foi limitation. 3 W.H. 139 (Act X Rulings). 


29.- F or compensation for wrong- One year. Thcj date of t^e^eizure. 
ful seizure^’ > of moveable 
pi'oporty^-* under legal pro- 

(Old Acts.) 

[Art. 30 ol Act IX of 1871. — Same as above. 

^ Acl A IV of 1859.— No correapo’tiding provision.] 

(VoteB) 


^ article, 

(X) CoAditlons neoessafy 

The —for a suit to fall under this article are '.-—wrongful seisure, the 
seizure of moveable property under legal process, and loss to plaintiff in 
consequence. 7 C.W.N. 520. 



Art. *9] Act XY of 1877 (jndun limitation act) v-'W 

Scope of article.— ('concluded). 

(3) * Value of goods seised 

This article applies, whether the oompeusation claimed is for damages conse- 
quent on the wrongful seizure or whether it is only claimed as the 
value of the goods seized. 28 M. 621 (626). 

(3) Bee also 11 M. 345 (355) under heading Legal ProcesB,*’ infra. 

i.— ‘ Wrongful seizure. * 

What is seisure 

-•r • « 

The word * seizure ’ is not confined to taking actual physical possession of pro- 
perty. The affixing of a seal in execution of a warrant of attachment 
to the outer door of a godown or warehouse iu which goods are stored 
is siiillcient to eoiiKiitntt* wrongful seizure under the article. 27 1^1. 
340 ; Compare^ 27 M. 343, where it was hold that, iif a similar case 
where relief is claimed on the ground of fraud, article 95 would apply. 

A.— Suits falling under this article. 

(1) Suit for wrongftil distraint by landlord 

A suit for compensation for wrongful distraint of plaintiff's crops by defendant- 
landlord, under the Bengal Tenancy Act (VTII of 1886). 7 C.W.N. 
728. 

(2) Bait for oompensation for saliure and sale of timber 

A suit by the holder of a hypothecation-decree, based on a bond hypothecating 
certain timber, ligainst a simple nioney-dccrec-boldor, fr>r compensa- 
tion for wrongful attachment and sale of the timber in execution of 
the latter’s decree. 3 O.C. 340. 

(3) Suit for attachment and detention of cattle 

A suit for compensation for the wrongful Kci/urc and detention of cattle belong- 
ing to the plaintiff in execution of a decree obtained by defendant 
iigainst third parties. 24 W.R. 298. 

(4) Suit by defeated claimant 

A brought against the deerM'-holdcr-purchasor for recovery of compen- 

sation for wrongful attachment of his cattle in execution of a decree 
obtained against the judgment-debtor. 7 C.TMj.R. 77. 

B.— Suits not falling within the article. 

(1) Attachment and detention of goods * 

A suit for damages for goods first attached, but, on release thereof from attach- 
ment conseiiuent ou plaintiff's claim, detained by injunction obtained 
by defendant in a suit brought by the latter, was held to be governed 
not by this article, but by art. 42. 24 A. 146 ; C/. 40 F.R? 1881. 

(2) Money paid under order of Court 

Where there is a fund in Court subject to its orders, and the Court orders pay- 
ment thereof, though under a mistake, the wrong payment cfl|jnot 
amount to * wrongful seizure ’ within the meaning of this article;* 11 
M. 845 <355) ; 5 C.FX.B. 9. 
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[Art. 29 


Aot AV of 1877 (inuian livitation act). 

/. — ' Wrongiu! seiMure.^ —fconclvded). 

B.— Saits not falling within the article.— 

(il) Suit fop reeovepy of surplui lale-ppoceeds : - 

A suit to rouovcr surplus proceeds of a sale- held under Reguliition VIll of 1819 
(Bengal; wrongfully taken out by defendant, in execution of a decree 
against a third party, does not fall under this article. 30 G. 440—7 
G.W.N. 520 (disaculing from 8 B. 17). 

(4) Receipt of money under a aubiieting decree 

A receipt of money under a subsisting decree, though that decree may bo subso- 
ijuently reversed, is not lorongful Hcizure. A suit by a surety to recover 
money which he had rcali;sod by summary process under S. 583, Civil 
Pi'oecdurc Code, but which defendant intercepted under colour of a 
decree subsequently reversed, is not governed by this article, but by 
art. 120. 13 M. 437. 

Compare this case and .Nos. 2 and 3 mpra^ with 8 B. 17 in heading 2 infra. 

(5) Compeniailon for attachment before Judgment : — 

A suit for compensation for loss occasioned by attachment of goods before 
judgment is not governed by this article, the attachment in such a 
case not being wrongful. 19 M. 80»6 12. 

Compare 21 C. 142 (148), (P.C.) = 20 l..\. 180, where it has been held that a 
party’s taking posHesKion of property under a decree or order of Court, 
though such decree or order is afterwards set aside, is not wrongful 
seizure ; and 23 M. 621 (G26) where it has been held that the attach- 
ment, by a third party, though under order of Court, will amount to 
wrongful seizure. 

* Movembie property* * 

Bull for money 

A suit for money wrongly taken under a decree is a suit for compensation fall- 
ing under art. 29, even though a claim is added for damages for loss of 
gain or interest upon the money. 8 B. 17. 

— Cotnpare this case with Nos. 2, 3 and 4 under heading 1 (B), Aupi'a. 

3*— •Legal Process/ 

Ppooom, mennlng of 

(1) !()ie process meant by the article refers to the process under which the seizure 

takes place ; where a fund in Court, subject to its orders, is ordered to 
be paid out, there is neither a seizure nor a process for seizure. 11 M. 
346 (355). 

(2) Tlns^ article is quite general in its terms and it is intended to apply to all cases 

where the alleged wrongful seizure is made under legal process. 28 M, 
621 (626). 
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Aot XY of 1877 (INDIAN LIMITATION ACt). 


30. — * Against a carrier^^^ for coni- Om ycAr* Whon the loss or in- 
• pensatiori for losing'^*-^ or in- occurs, 

juring goods/-^^. 

(Old AetB) ^ 

[Art.. Jl() of Act rx Same as above, except that the words “ for eompen- 
*»f 1H71. sation " in the present Act are new. 

« 

Avi XIV of ISo^.^No correnpandincf 2 ^'oviition\ 

Scope of Article. 

I'iio article aiiplios only to suits Cur coiupuji Ration for loss of, or damage to goods 
arising from iiialfetLSiuicc, misfcasiinee or non-feasance independent of 
contract. 3 M. 107 (HO). 


‘ Carrier, * 


CarrlerB by aea : — 

arc within the piuvicw of iln‘ article, even though they are not *oonimoii 

carriers ’ (or the purposes of the Indian Carriers' Aot (111 of 18G5), the 
operation of which is confined to inland carriers. 3 M. 107 ; 26 B. 562 
(570) =1 Bom. L.R. 447. 


‘ Lo&ing^* 

Suits for compensation for non-delivery of goods 

1. Where, in a suit for coinponsation for non-delivery of goods entrusted to a 

carrier by Railway, the defendant pleads limitation under Art. 30, the 
burden of proving that the goods were lost lies on the defendant : mere 
non-dclivory is no proof of io.-is. If there be no sucb proof, the suit will 
be governed by Art. 49 or 115. 7 B. 478, 

2. See 12 C. 477, wliieh was a case of nou-dclivery of gooas by a carrier, and in 

which a decision similar to that in 7 B. 478 was arrived at. 

3. .All action against a Railway Company, for loss of gcxids, is governed by 

this article, when the suit is founded not on a contract but on a tort, 
^ 3 M. 240; 3 M. 107. 

4. But, if this action were for non-delivery or short delivery of goods founded 

on u contract, article 115 and nut this^article will apply. Ibid and 6 
M. 388. 


Goodar 


Lon of money 

A suit for compensation for loss, in transit, of money in specie, de^atohed by 
rail is governed by this article. 19 B. 166, reversmg the judgment in 
17 B. 728. 


• This and the next article had formerly been in Part V. They were tra^iB- 
ferred to Port IV by Aot X of 1899. The limitation period for the suits has thus been 
out down to one year from two years. 


n 
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740 Aot XV of 1877 (isiha.s i i>iir\rii).s act). [Arts. 31 & 32 

31.* — Against a aimer ftti- com- One year. Wlum the goods ought 
])onsatiou for noii-ilclivi'py to be (li*liver(*tb • 

olj or debiy in deliyoriiijr, 

^oods. 

(Old Acta) 

[Art. o7 of Act l.\ Ssimt- iis ;il>ovc‘, thsit Liu* words ' for coiiipeii- 

of 1H7I. siiliiMt r**!' iioii-deiiM'i'v of, or ’ in tlio |n-(‘sent Art 

' iiren(‘W. 

X ! V of "No i'tirrotipnndinfj firorinityo ; 

(Notes) 

Tills jirticlf should ))C: mid wdh lIh- ik‘v 1 pri\ imis artirh (:»(> iiiid tin* f.ist* 
iK-li'd tl»or(‘undc'i . 

pAirr \'. — T%vfi years. 

32*---'Ap:a.ifist (me who, lnivin<r n Two years, 
rio-ht 111 MSI* pro] H ‘Tty fov 
• s] )(*(*! lie |)iir])oses^‘*,|)(‘rs'ei ts 

i1 to oflier purposes.**^ 

(Old Acts) 

[ Art. h’S oT Ael f.\ Tirsl, two coriinins -simu* hn jiImo o. 'IMiird rolinnn — 

oi IS7I. ‘'riu' Liiiic* of the pir\(*rsioii ’ 

Art XIV of hSo9r ■ A’o ronr»}toHdut<f provi.'iiioi 

(Notes) 

/. - * Having a right to use property for specific purposes, ’ 

(1 ) Tenants : — 

siro having a nijht to um* jiroiicTty for spcAMfic purposes in 

accordance with llu* (‘olJdilion^ of doinisc, and suits against them will 
he govern ocl by this artieJe. 10 A. 0:U =8 A.W.N. 1257 ; 8 A. 440--0 
A AV.N. 210. aho 20 (\ 504 (P.B.)-:8 C.W.N. 401 ; 24 C. 100 - I 
C.W.N. 22:1 ; 0 C. :U = 0 C.L.R. 500 and li C. 147 = 12 C.lj.U. 418 ; 
M A.W.N. 105 (noted under heading 2 infra), which are all iuKtances 
of tenants ‘ having a right to use property for spoinlic. putposos * and 
perverting the s-.npe f(»r other purposes. 

(2) Suit against trespaBBQr : - 

\ suit against a tre.'i passer, for removal of trccts planted on a land belonging to a 
Zemindar, is governed not by this article, l>ut by art. 120, because a 
mere trespastiop is not a person having anp right to use property for 

. hpocific purposes. 10 A. 684 = 8 A.W.N. 257. 

(3) Having a right, when?:— ^ 

The words ‘ having u right to use the property’ have reference not to the time 
wh<5ii tlio Ml it is brought, hut to the time when the perversion tak(,*s 
plAce, 14 A W.N. 106. 

This articl'' (31) has b(‘cu ^substituted for the original section by Act X of 1890 


W'luMi tlio ]jerw!*.si()]i 
lirst becoiiK's Iviiown 
to I In* ])(*rHni in jnriMi 
tlKM‘(‘hy. 



Art, 33] Act XY of 1877 (r\!>iAN umitatimn act). 741 

J. ‘ Perverts it to other purposes . ' 

(I) Suit for mandato 2 *y injunction or ejectment: — 

\ !)\ .j landlord against a li'iiant. uiidfi* Bougal Ai-t A ITl of 

to (ill up a tank cxfavatfd by Llio Jafctri* on land dojiiisrd for agri- 
i-ultiM'iil puipoM's or. in tin* altonialivo, for ojoclrnt'iit, is govorjiod by 
tbi-. ariii-lr and not by arl. l‘i(>. (J. r»b4 (P.B.) 

li»r,jr/y//a;7 (; C. :i'l ■=•-(; (M..R. od'.l iiiid. '.i C. (Mj.K. IIH. and 

L\ 10(1 1 I'.W.N. 4*2:-J (noxi. casi*) j. 

(2/ Suit for ejec*tment and removal of trees : - 

Tins .irtif.lc applies tn a siiil iiiidoi* cl. b/} of S. mid S. Ibb oi iSoiig.iI Act 
\ III r.f Issb ( rcnain-y) for oji'Ctinoiit of a IciiaiiL and £<n’ rtnnoMii of 
tri*c.- plimli'd lo biio on land !c:iM*d lor agric.nitnral purposes. Art. 1‘20 
d-ms not appl\ Lo sin-li a imsc. ‘il C. lOO* ! O.W.N. 2*2:-l, (ifistinffinali- 
%mi 0 C. 034»r, :*0P ami !l ('. 1 17 = 12 U.L.H. 41S). 

I'-. :ll .=^0 C.L.It. and «.) C. 1 17=12 l.’.L.It. -I IS bad decided Llnit a 
snit b^ a landloid a;;amsl a teiianL ft»r a mamlatory iiijupcti'in, as for 
(ilhng up a lank or for reiiunal id in-es planted or, in tlir alternative, 
ft»r (‘jei’l nient, was goviTiied. md by this article, but by art. 12(1 
'I'hese ca-^cs liav“ now' boon tirciniltul — sec rases Nos. 1 and 2 stiprti). 

(0) Suit for removal of trees:— 

A suit broiiglil by a l.indtord. agaiiir>( an orcupanry tenunl for iigricullural pur- 
pose.. for n-nicival of trees planted by the lattf'r mi bis niltivatory 
bolding, is goverm-d by this arlirle.. 8 A. llO-aO A.W.N. 210: 20 A. 

(1) Suit for removal ot shed erected during tenancy : 

.suit by a /eniindar, against an I'jrrird lenani, fort.be removal of a shod 
erre!i-fl din ing bis ten me;. . biongbt more than two years after its 
errelimi is b.irred bs- !ini>!.iiir)ii. II A.W.N. 10.^. 


33 -L-inlor Arl \o. XII of IS-Vi Two years, \Vlu*ii I ln‘ wnincr nun- 
(Uf riHthIr I’.n-riffors, at! mi- ]>liiiiU‘(l of is doiit*. 

u'isfraf.nrs <>r n'^n rsmlaf in 
* Id sii-r (tuff /o ht surd for 
rerffun irnoo/sj, no'jnnsf h.ii 
oxeonlin-, ndniinisintfor or 
othfM' r(‘pri*st*ntjil i \ (\ 

(Old Acts) . 

, An. *10 of Aei f X cd' 1S71.- -Saiuo as above. 

Ad XIV of I — Xo ritn’etiputidiiuf provmonl. 

(Ifotes) 


'rhis article should be ri ad with artielcs 20 and 21 .siipni (pj». 721 it 722) with 
the nntus thereunder. 



742 l«t XY of 1877 ((ndiah limitation act). [Art. 34 

34'— For the recovery of a Two years. When the possession is 

demanded and re- 
fused<'*\ 

(Old, Acts) 

[Art. 41 of Act JXoL' 1871. Same m above. 

Act XIV of IS59. — No correBpondithg provision.] 

(Notr).— Thift article and the next (ii5) and the Notes thereunder ought to be 
read together. 

‘ For recovery of wife,* 

Suit against wife, In form, for recovery of wife 

A suit by the busband, against the wife, though hronglib in form as a suit for 
recovery of wife, is, in substance, one for restitution of conjugal rights. 
To such a suit, article 35, and not this article, is applicable. 23 B. 307. 

(Notr), — The question w'hethcr, if the husband and tin* wife were of full age and 
. sound.mind at the time of the demand and refusal, the .suit would bo 
absolutely barred after two ycnirs, or whether .section 23 would apply to 

• Huch a suit, was loft open in this case. 

2,-—* When possessioif is demanded and refused, 

(1) Bait for recovery of wife - Continuous wrong : — 

A withholding, by a third party, of the plaintiff's wife is a continuiAUs wrong, 
and a fresh period of limitation begins to run at every moment of tlio 
time during which the withholding continues. 80 P.R. 1892 [folloir- 
60 P.R. 1879 (F.B.)l; 14 P.L.R. 1903; 11 A.W.N. 18 ; 16 B. 714 ; 
16 B. 715 (Note). 

(2) A suit, whether as against the wife only, who refuses to return to her husband and 

allow him the exercise of conjiigiil rights (art. 35), or for recovery of 
wife as against the persuii who is retaining her (art. 34), is not taken 
out of the operation of S, 23 (*S'«*e p. 652 sitpra). the wrong in either 
case bc;ng a coniiniiouK one and giving rise to recurring causes of ac- 
tion during the whole time of thfj wrong. 10 B. 714, 16 B. 715 (Note). 

(Note).- ^ In this case, the point whether hi .such cases the demand and the refusal 
ought to have boon made by the parties being of full ago a^d sound 
mind was not considered. 

(3) What is refhial ?— 

A positive refusal on the part of the wife cannot be essential to the husband’s 
cause of action. She might always return evasive answers to his 
demands or silently ignore them ; yet the husband may have a cause 
, of action. 23 B. 307 (at p. 310J. 

(4) Beftiial by minor:— 

A refusal by a minor does not cause the Statute to coimiienco to run. 23 B^ 
307 (310). But 28 C. 37*5 G.W.N. 195, which heUl that it is not 
uccossary for the Statute to commonce to run that the demand must 
be to, and the refusal must bri by, a husband or wife of full age and 
sound mind. 



Art. 35] Act XV of 1877 (iwwan limitation act). 7 W 

When Dossesslott is demmnde4 stnd refused^*— ((vnclttdf»d), 

(6) ” Demand and reftiBal* neoesBity for 

It is not nooessary, as a condition preoodent to suits falling within those articles 
(arts. HI and 85), the parties being Hindus, that there sliould bo any 
demand by the plaintiff and refusal by the defendiint. The limitation 
applicable to suits of the above description is that provided by art, 120, 
read with S. 23 of this Act. 13 A. 126—11 V.W.N. 18. 

35. - F('r thori^jiititution^^^of fion- Tiro y'cnrs. Wliou ivstitution iw tle- 
ju^al rights, inamiod, and is refused 

by the husband or wife, 
being of full age and 
srnind inind.^®^ 

(Old Acts.) 

[Art. 42 of Art IX of 1K71. — Columns 1 and 2 — same hs above; Column 3 — 

when restitution is denuuided and rc*fiispd. 

Art XfV of ISoU . — iVo cnrreftfinndinf/ prnriftion.‘\ 

(Votes) 

list^Bosides thr rases noted below, tbo cas(5s in the Notes under the next previous 
article may also be referred to with advantage*. 

/. - •• Restituilom* 

(1) Maintainability of Bait:— 

(a) A suit for restitution of conjugal rij^hu will lie nulvvitlistaudJiig the fart 

that there was no consummation of marriage before suit. 10 B. 301 ; 
28 0. .37 (46). 

(b) A suit, even against a niiiior wife, for restitution of conjugal rights is 

governed by this ariicle, and time would run oven iu such a case. It 
is not iiHCosHary that the demand must he to, and the refusal must be 
by, a wife of full age and sound mind. 28 0. 37 (45, 46)— 5 G.W.N, 
105 : [But see 23 B. .307 Jiud Of. 13 A. 126]. 

(2) Bait, in form, for recovery of wife 

Set: 2H B. 307 at p. 7-12 suprn, under art . 34. 

2.- ‘ Being of fuii age and sound mind.* 

' A suit for roKlitution of conjugal rights w'ould be barred, after two years from 
the date of demand by one of tbo married parties and ro(iUs<i] by the 
other, if, when such demand and refusal had been made^ the parties 
were of full age and sound mind. To a case whore such a demand and 
refusal have been made, this article and not section 23 would apply. 
25 B. 644 (F.B.)^3 L.E. 371 (F.B.). 

(Notk). — This was a case between parties under the Parsi Marriage and Divorce 
Act (XV of 1866). 
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Act XY of 1877 (INDIAN MVITATION Af!T). 


[Art. 36 


36 . -Vov runi[KMisrifioM I'nr any Two years, WIumi tiu) iiuilfciisaiifr, 
inaltVasaiicc*, inislrasaiic*!*, misfcsisanci*, or iioii- 

(»rnoJiFeasiiii<*c in(l(‘|HMuloiit foasaiict' takc's ])la(;c‘. 

of miiti'acl,, and not InM’tdii 
sj)(‘rially [n-ovidnl for. 

(Old Acts ) 

1 All. I') or Act IX Tor c(iiii|musiif ion I'cir any wroii^. miillVasiincc. 

ol IS71. iionrciLsancc or iiii^rc.-i.snncc in(1c|)ciL(lciit of cuntnict- mid 

not herein .s|)4‘ci:illy providiMl For — 'J'vvi> years — When 
th'* wrciiitr i.s iIoul* or Ihc licl'mdr ha|iporis. 

-It'/ X I \" i>J ISnfi Xo rortvsfintttiiutj . 

(Notes) 

Scope of article. 

(1) Proceedings under S. 214, Act Y1 of 1882 : - 

(nf Till! iirticlc. is in:ip])]i<*al>]c to an aptilic.iLiiai, h\ an cllic'iaJ Ijiquitltitnr, 
uiidor S. ‘Jl 1. ludiiMi ('oinpaiiios Acl, to compel Llm directors to repav 
iiLoiicy iuis:i|)pli(‘d — the article bciiiji^ apphc.ahlc onl) to suits and not to 
applicntinns. Ill M. 119. 

(h) Tlii*t article inis no .ipplicatioii lu the special proceeding provided tor 
l,x . IS A. I‘i=nl0 AA\.N. 

(2) Burden of proof > - 

Whci'c a dcfoiidanl np a st:ilinoi\ bar under tiiis article, the burden of 
'•liowiiij' tU.U the suit ( oiiies clearly umlor this article rusts on liitn. 
/Vi' MAcnili/XN in 2r» (.3. liili (P,B.)-=»*i t'.W.N. ‘itJb. 

/. * Mai feasance, misfeasance or non-feasance, ' 

(ij Definition : - 

'I’he Wfirds - — ji.iv ciiniv.ilcnl to, and lia\i* Lbc same sif^iiLticaiicu as, the word 

‘tori.' Tlii'Voi'tU —liJiM* lbc widest import and enihL'acc all pos- 
sible, ai-l.s or .niii’^',ioii', coiiimoiih known sis ‘torts’ l»y l*'inglish lawyers. 
II H. l.Tl (JA:,). 

(2) False complaint—Oetention of goods : ^ 

See 7 J*>. '1*27, umler art. 'i;». at p 7*14, snpin. 

(H) Suit for money embezzled : - 

Asnii, 1«\ ;i Mmneipal ('uiukmI its lal(‘ Cbsiinnaii, to recover the money 

|•lnl)^v■/.led b\ the Msm.iger, duriiqf the tennn* of defoiidant's Chair- 
man-hip, I'. ^iixenitKl by this article; jirticJcs 89 and tK) not bi-ing appli- 
^ e.i.bUi, -inc.i *ilu-n; was no uelalion.ship of ]irincip:il and agent between 
ihi ronncil jiiid the defendant. 22 M. ;U*i. 

» 

(i) Attachment before judgment 

frt; A .suit for c.onipeii'xai icni lor an .itl.'U'b.nitint before judgnjunt, is governed 
l:y 'ui-iclc 49, ra.Lliei' than by this aiMiicle, the attachment not being 
wmngful. 19 M. S9 „-0 12. 

See the same case noted under art. 29 supra, at p. 738, aupva. 



Art, 38] Act XY of 1877 (imhan uJum'JinN apt). 7 Io 

Scope of article.— (c(mchidc<i) . 

/. — ‘ Maifeasance, misfeasance or non-feasance. ' — (tomimied ). 

{b) A suit for damages, as conipeusaiioii for aii iittaohineiit, hofore jiidgniotit, 
of eertain rubies, would be* governed by Ibis article, li Bom. L.R. 704. 

(Notk). — In thisoaso it was bvld that in a suit for coiniKsnsation brought undiM’ 
arl. MO, S. SJ3 of ibc Act would Iki applicaldo if the da3iitig*‘s caused 
by the tort Avon* nil r)i' a negligible r^uantity but for the con thin aiiec 
■flf-the injury voluntarily caused nr permitted l\v the tortfeasor. — 
Sec p. 709. 

Ctnnpare 19 M. KO. 

C'i) Suit for damages for loss of ship by collision : - 

A suit to rcW.over damages for the h>ss of a .shi)) caused by oolli.sion at .sim an 
ad-ion of tort founded u]i*ui ncgligeneii, and isgoserned by iliis article. 
II B. 1M8. 

((i) Suit against shebait personally : 

A suit, by the sons of a deceased shvlmit of a dehnthr, for the l•^‘e.^lvery of advan- 
ce.s imnlc by the deceased on account of t.he dcbiiflfi estate, at a tinm 
wbcp he had lieen wrongfully kept out of oMjcc by the defoudant, who 
(‘laiincd the office as against the dccciasod, would bo go\(*rni‘tl by this 
article, if the suit were framed a.s one against the defendant 
pcrmnalhj ; if the suit were franu‘d as one against the defendant as 
representing the debnitor ostato, it would be governed by art. l‘J(i. 
5 (l.W.N. 27M. 

fcsp*’ See, further, Nos. 2, M, 4, b, f». 7, 8 and 9, under heading No. M ‘Not herein 
specially provided for,* Uifra. 

2.—* Independent of contract.' 

(1) The ailiclo applies only to suits for eoniponsation fur tortious nets independent 

of contract. 10 B. 214 (218) 

(2) Biflt for compensation by auction- purchaser against decree-holder : — 

A , for damages for niisdoscriptiou of property advertised for sale and 

!.iib.scfjUL‘ntly sold in smclJou and purchased by the plaintiffs, is not 
gowrued by this aj'ticlo, .since the suit i.s one basi^d on a contract of 
sale. 10 B. 214 (218). Conipttrc 2 B. 258. 

(8) Waiver of tort and recovery of money ^ 

A plaintilT imiY waive a tort coiiuiiiltod hy the defendant and auo for money 
ie(jo\T.rcd hy the defendant as the result of the tort- 5 M.Jl.C. 200 and 
II M. 209 (271). 

(Notk). — T o such a suit, the limitation provided by this article may apply. 


(1) Suit for continuing damage 

See 18 C. 91 (98), Note No. 17 at p. 067, s/zpru. 



7^6 Aot XY of 1877 (ivdian limitation act). [Art. 88 

3,— ‘ Not hereto apectoHy povUed tor,' 

• 

(1) Intention of article : - 

(a) This is a general artido applying to aJl eases of torts not specially provid- 
ed for in the other articles in the schedule. It will be inapplicable to 
a suit clearly coming w‘ithin any other arlicle. A. 3G8 (309). 

(h) The intention of the Aot appears to l>e,4that not more than two years 
should be allowed for bringing a suit founded on a tort, except in cer- 
tain well-defined particular instances. This will be plain, when this 
article and article 116 arc read togcthr*r. ti B. 133. 

(9) Bait by one Joint tenant against another 

A suit for compensation, by some joint tenants against others, for the latter’s 
exclusive enjoyment of part of the joint lands, is governed by article 
^ 120, and not by this article. 23 0. 799. 

(3) Profltf of hereditary office wrongfully received 

A suit for the recovery of profits of a hereditary office wrongfully received and 
withhold, is go* turned by art. 120, and not by this article. 9 M.L.J . 103. 

(4) Balt for money had and received by defendant for plaintilTc use 

A suit by a landlord for recovery of his share of compensation, allowed by 
Crovernment for acquisition of land under .\cii X of 1870, the same 
being realised by the dcfeiidiiiit- tenant, representing himself to be the 
owner, is govoriiod, not b} this article, but by ari-iclc G2 or 120. 3G. 

W.N. 202. 

(5) Buit for damages for fraud . - 

A suit for compensation for damages caused by a fraud praittisod by defendant, 
in fraudulently getting n C/ourt-.seal to be placed on the outer door of 
a warehouse, and thus preventing the plaintiff from taking possession 
of the goods therein, would not bo governed by art. 29 or this article, 
but by art. 95. 27 M. 343. 

(G) Bale by mortgagee of property not mortgaged 

A £.uit for compensation for sale, by a mortgagee, of property not mortgaged but 
stored in the mortgaged premises, under pretence of a power of sale 
contained in the deed of snoi-tgage, is not governed by this article, but 
by art. 49. 11 M. 333. 

(7) Buit for meine proflti 

A suit for profits of iinmovoable property belonging to the plaintiff, but wrong- 

» full> taken by the defendant under a decree against plaintiff after- 

wards set aside on appeal, is not governed by this article, such a case 
boiiig specifically provided for by art. 109. 4 C. 626. 

(8) Damages for cutting and carrying away or misappropriating crops 

A suit for doe.s not fall under this article, there being other specific arti- 

cles govcniiijg the case, such as articles 39, 48, 49 or 109. 25 C. G92 
C.W.N. 265 ; 22 C. 877. Con^ra-^w Rampini, J., Ibid. 

. 4 C. GG5==2 O.L.R. 526. 





Art 87] Act Vt of 1877 (llfBlAlT IiXiaTATlOir ACT). 

, 3.-—* Not bereitt Bpeclmlly provideUi ior.*—fconclitded). 

(Oj Compeniation for trespaBs oa Immovoable property 

A suit for coinponsation for loss of crops cauBed by defendant’s unlawfully tak- 
ing possession of plaintiff’s well can bo brought within threo years from 
the cessation of the trespass. This was a case of a continuing vnong 
within the mbaniug of S. ^3 supra : but the damages were held recover- 
able only for Ahc three years next preceding the suit. 6 M. 176. 

Scttr further, cases noted under Nos. 8, 4 and 6, heading No. 1, Malfba- 
tanee fto., supra, 

J*AKT Vl ,^ — Three years. 

37.— For compensatioTi for obs- Three years. date of the obs- 
tructing a way or a water- traction, 

course. 

(Old Acta.) ^ 

[Art. dl of Act IX of 1871. — Kor obstrnctiiifj^ a way or a watercourse -Two 

years — ^'Fhe date of the obstruction. 

Act XIV of 1859. — No corresponding ^routeioit.] 

(Notu). — T his article and the next may be read together. ' 

(IToteB) 

(1) ObBtruetlon to a wateroourBe 

An being a continuous act of wrong, as to which the cause of action 

accrues de die in diem, a suit for compensation for such obstruction 
would not bo barred even though brought more than two years from 
the date of the obstruction. S. 23 applies to such oases. 0 C. 394 
(P.G.)-7 I.A. 240-7 C.L.R. 52U. 

(2) Bilit toe paoovevy of land and opening a wateFoourse : — ' 

A belonging to the plaintiff and closed by the defendant is governed by 

the twelve years’ limitation contained in art. 144, and not by thisarti- ‘ 
cle. 4 W.R. 107. 

(3) Balt for deolaration of preBcrlptive right 

A— —to irrigation from a ruriniiig stream, and for damages caused by the 
stoppage, by defendant, of water higher up the stream, was governed by 
the twelve years’ limitation. W.R. Sup. Vol. 106. * 

(4) OompenBation for treBpuB on immoveable propkrty 

(a) A suit for is governed by art. 39, and not by this article or art. 40, 

6 M. 176. (Note).— See same case under art. 36. 

(b) So. also, a suit to recover damages for loss of crops caused by defendant’s 

interforeiioe with the plaintiff’s right to the flow of water from & 
canal. 3 M.H.C. 111. ^ * 

(6) MverBion of a watercoune 

is » oontianouB injury giving liw to a cauHo of aotion from to 

day as long as the diveaion oontinuea. Such a guit, enn thouA 
broni^t more than two yeare from the date of the divergion, would aot 
be governed t^thig article, but 8. 38 gujira, 6M,H.0.6. 

W ^ 9B 
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Aot AY of 1877 (] NJ)IAN I.IAUTATION [Arts. 38 A 89 

38 .- For coinpen.satioii for divert- Three yearsn date (»f tlie di- 
ing a watercourse. ^■ors^oll. 

(Old Acts.) 

[Ai't. -52 of Art IX of diverting a \va.t.ert*oiirso — MVo years- -M'he 

1871. <l»ite c»f the diversion. 

Act XIV of 1859. — No (‘orreapomUnn jtroviniott.'] 

(Notes) 

Sco cases noted under art. an pro. 

39—1 B’or coiiiptiusatioii lur t.vcs-T'liree years. 'Pho dutc of t\w ti’cs- 
piiss upon iuiiiiovenblo pro- pass, 

perty^'^ 

(Old Acts.) 

[Art. 415 of Act TX of Same ns nhovt*, except that the vrorda * For coin- 

1871.. pensiition’ were not found in the 1 at colmnii; and 

, tliere wen^ ihe words wlieii tlie trespass takes 

place” instead of the words to be found thei’e in the 
present article in the third column. 

Art XIV of 1859.- No corroHijondimj provision.’] 

(Notes) 

Scope of article. 

(1) Suits in ^ectment 

The article is inapplicable to . 11 applies only to suits for damages on 

iiccouiit of trespass. G B. 580 ; 0 W.R. (i02. 

(2) Right to a jalksp 

A ■ ■ ■ ■ — is iiiterQHt in immoveable ])ropeity, and not an ea-soinont. A suit for 
declaration in rcs}iect of such a right was held to fall under art. 145 of 
the old Act corresponding to art. 144 of this Act. H (b 27G. 

( 8 ) Suit to have drain conatructed by defendant closed < 

A suit to have a drain constructed by defendant upon plaintiff’s land closed, 
is one relating to a continuous wrong giving rise to causes of action 
from day to day, and is governed by S. 23 snp^a. 24 W.R. 97. 

(4) Suit for declaration and injunction : — 

A suit for a declaration that the plaintiffs have a right of entry and worship in 
the sanctuary of a temple, and for an ii] junction restraining the defend- 
ants from intcrfoiing with such right, docs not come under this article. 
'Phe suits contemplated by thi.s article are those for damages. 7 B. 323. 

*For trespass on immoveable property** 

(1) Troip&u 

Forciblo entry by the (nmer having a present right to possessiou is not an 
actionable trespass. (Mitra on Limitation, 4th Edition, at p. 832). 
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Art. 40] Act XY of 1877 (uhiian limitation act). 

1.—^ For trespass on Immoveable property.*— (concluded). 

Ill cjcolniont, thi* plaintiff's uuuso of aotion is not dependent on the original act 
of dis])osBession. What gives the plaintiff his cause of aotion is the 
wrongful detention of the land, which is his — not the tahiiig of it. 
U9 C. (I'll- Uii.i. and Buktt, JJ., at p. 883), Mitra on Ijiinitation, 
-ith Kdition, at p. 

(2) TrespaBB and diBposseBBlon - 

* KiKliiiig in plaintiff tiiriL' or without his perm tstsioii is an act of trespass 
only, when the plaiiitifT is not prevented frenu fishing there. 3 G.Ij.K. 
509. But the jwts of the defendant in taking fish from the plaintiff’s 
jiUkar oiinnut he coiisidorud sncceKsivc acts of trespass, if they appear 
io have heeii exercised continuously under a cluJin of right. They 
must ho considered us a- dispossession of the plaintiff's right pro ta^ito. 
3 C. 276. — Sol* Mitra’s I limitation (4th Edition), p. 832. 

(3) CompenBation for seizure of a well 

Sec 6 M. 176, under art. 36 at p. 747 supra. 

(4) DamageB for cutting and carrying away cropB 

(a) A suit for comes under this article, such a suit being one for com> 

pensation for trespass on immovoablc property. 25 C. 602 (F.B.) at 
p. 609=.2 O.W.N. 265. 

(b) Where the suit is regarded as one for oompensaiion for the wrongful act on 

the part of the defendants in cutting the crops on the plaintiff's land, it 
will he governed by this article. If it is regarded as a .suit for damiigos 
for carrying away and it]i.sap 2 )i’opriating the crops, it would fall under 
art. 40. Pe7' Ghosk, J. in 22 C. S77. 

40 - For coJiij3(.Mi8ation^'^ for in- Three years. dafiO of the in- 
fringing copyright or fringement. 

any other exclusive jm- 

viloge^-^\ • 

(Old Acts.) 

fArt. 11 of Act IX of 1871. — Snitn- as jil)ove except, that the words * For oom- 
^ pensation ’ in the first column, in the pn»-- 

sent article, are new, and tlui period of limit- 
.'il ion was (me year and not tliree years as 
in tiic i^rese^t aiticle. 

8. 1, c/. 3 of Act XIV of — To huHh for (iiimages for tbs infringement of 

copyritjJd or of any Mchisive lirwilsye — the 
period of one year from the time the came of 
action aroee]. • 

(Notes) 

i.— * For compensation.^ 

Suit for iigunction 

A ■ — ■ to restrain a piracy of copyright by sale of a book published moire 
than a year before suit, is not barred by this article or by 5 & 6 Vic., 
ch. 45, S. 26. (17 G. 951, Mitra's Limitation, 4th Edition, p. 833). 
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Abt XY of 1877 (INDIAN LIMITATION ACT). [APtBi il ft It 
2.—‘ InMaglag copyright,' 

Tnunlatloii 

——is no infringoment of a copyright. 19 B. 567. 

3* — * Exclusive privUegen* 

Bait for aoeouit of profit! 

This article is applicable to a suit for an account of profits obtained by the 
infringement of an exclusive privilege {B.g.) an invention. 3 0. 17— 
1C.L.B. 66. ♦ 

41 • — To restrain waste ^ * \ Three years. W lien the waste begins.^*^ 

(Votes) 

- Waste.^ 

(1) Power of Court to interfere with tenant-for-life :~- 

A Court of Bquity will not interfere with a tonant-for-lifc in possession, unless 
it is sliown that there is danger from the mode in which ho is dealing 
with the property. 6 M.I.A. 433. 

« 

2.--* When the waste begins.* 

Gomnenoement of time 

A suit to restrain waste will be barred if brought more than two years after the 
commencement of waste. S. 23, supra, does not apply to such a suit, 
because S. 23 is general in its terms, whereas this article is specific 
and embraces the particular subject. 25 B. 644 (649) (F.B.) — Per 
JBsrsiNR, G. J. — Compare 26 A. 482, Note No. 3, at p. 683, supra, 

42. — For compensation for injury Three years. When the injunction 

caused by an injunction ceases-^"*^ 

wrongfully obtained.^*^ 

(Old Acts.) 

[Art. 86 of Act IX of lfi(7l. — Same as above, except that the word * damage* 

was used in the 1st column instead of the word 
‘ injury.’ 

Act XIV of 1859. — No corresponding pratiision,'] 

(Votes) 

I, —‘An Injunction wrongfully obtained.* 

Suit for damage! for wrongfully obtaining an Injunction 

Where, in a suit by an attaching creditor under B. 283, Civil Procedure Code, 
an injunction was issued maintaining the attachment, a suit by the 
claimant; defendant, after the disposal of the above suit in hi! favor, 
for damagett for the wrongful attachment, would be governed 1^ art. 
42, and not by act. 29. 40 P.R. 1881 ; 24 A. 146. 

Ownpar^ 10 M. 80 and 23 M. 621 (625) noted under art. 29, supra^ at pp. 738 d 
737, respsUiviilyo 



Arte, 98 AH] lot KY of 1877 (jsdiah limitation act). 7-'il 

J.-' Wiea ib* ta/ttaetha «waM.’ 

Cominenoement of time 

In a suit for damages for the defendant's .wrongfully obtaining an injunotion, 
the time of the accrual pf -the cause of action to the plaintifE is the 
date of the damage resulting to him ; and the cause of action will con- 
tinue as long as the injunction lasts. 13 W.B. 305 a* 5 B.L.B. at p. i. 

43- — Under the Indian Succeasioiir^^^®^^*^* The date of the pay- 
Act, 1#65, .section 320 or ment or distribution. 

321, 'S)r under the Pro- 
bate and Administration 
Act, 1881, section 139 or 
140," to compel a refund 
by a person to whom an 
executor or administrator 
has paid a legacy or distri- 
buted assets. 

(Voiei) 

*To compel m rotund** 

Suit against exaeutor personaily 

A suit by a legatee olaiming under the will of a testator, to recover his legacy 
from the executors under the will, personally, on the ground of waste 
of assets, would lie governed by art. 123, and not by this article. 19 M. 
m (432). 

44.— By a ward who has attained Three yemre* When the ward attains 
majority, to set aside^*^ a sale majority, 

by his guardian. 

(Old Acts) 

[There was no corresponding article in either of the earlier Acts]. 

Scope of article. • 

(1) Quotc.— W hether this article applies to a guardian de facto ^ as well as to 

a guardian de facto and dejnre? 57 P.R. (1891). 

(2) ^ This article provides a special period of limitation for removal of obstaoies 

to a plaintiff's obtaining possession. Ho cannot, therefore, ignore 
that provision and come into Court more than three years after his 
attaining majority and within 12 years ofdihe alienation. Such a suit 
wiU be governed by this article or article 91 or article 92, even though 
there is no prayer for setting aside the alienation. 57 P.B. 1891, 
19 P.B. 1902 ->183 P.L.B. 1901. 

(3) If the transaction is uull and void so far as the plaintiff is conoorned, ho 

may treat it as null and void and non-existent, and may avail himself 
of the longer period of limitation of twelve years in bringing a suit for 
posseBsiou. If, however, the transaction is one which the ward cannot 
ignore, he cannot recover possessioa without setting it aside. To the 
fonner class of oases this article will not , and to the latter it will 
apply. 67 P.B. 1891. 
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[Art. M 


Aot XY of 1877 (iNUlAN LIMITATION ACT). 

Scope of article.— 

(4) Suit on ground of fraud : -- 

The article is inapplicable to a suit to set aside a deed of gift of immoveable 
property on the. ground of fraud and undue influence. 15 C. 58 
(P.C.)»*11 I. .V. 14H. 

‘ To aot aside.' 

(1) Cancellation of alienation and poBaeMion 

A suit to caiicol an alicMiiition made by the guardian of the plaintitT while the 
latter was a minor, and to recover possession of the property compris- 
ed in tin* instrument, would not lie governed either by this article or 
Ml. but only by art. 142. 5 A. 4fX) = M A.W.n' fl47. 

(2) Suit for redemption 

Where the guardian of a minor .sells the equity of rcdeniptioT) to the mortgagee, 
a suit for rodemiition brought by the ward more than three years after 
attaining majority will not bo barred by this article, as the necessity 
for impugning the sale does not arisi*. till the right to redocin is rosist- 
• ed. 14 B. 279. 

(N.B .) — But tte-e the observations of the Privy Council on this decision at 25 B. 
337 (at p. 361) (P.C.)* 

(3) Bale by Hindu widow — Next heir a minor: — 

Where a Hindu w'idow makes certain alienations and dies, and at her death, the 
next heir is a minor, a suit to sot iiside her alienations can be brought 
by such Loir within throo yoar.s of his attaining majority. 4 G. 523a* 
3 (\L.R. 391. 

(4) AlienationB by other guardians 

(a) Alienations, by a guardian, of bih infant’s estate are void, and are not 

binding on the infant except in so far as they can be shown to have 
been made for his Ix^nefit, or made under circumstances otherwise 
rendering them binding on him. 7 M.L.J. 181. 

(b) A suitvby a minor, who has attained majority, to recover possession of pro- 

perties alienated by his guardian by a deed executed under circum- 
stances not binding on him, is not governed either by article 44 or 
article 91 of Schedule II of the Limitation Act, as it is unnecessary for 
him to get the deed cancelled or .set aside ns .a condition precedent to 
his recovering possession. 7 M.L.J. 131. 

(5) Bait for possesBlon 

(o ) A .Kuit by a person to recover possession of land sold by bis guardian, dur- 
ing his minority, without legal necessity, is governed by this article. 
3 C.W.N. 278. 

A 

{b) A hiiil to recover possession of property, after cancellation of a sale made 
by the guardian of the plaiiitifl during the latter’s minority, would be 
go^'o^)ed by this article if the guardian were a lawful guardian. If 
not, it w'ould be governed by art. 144. In the former case, the alienation 
would bind the minor until it is set aside ; whereas, in the latter, the 
minor would not be bound ; he may treat the sale as non-existent. 
8 A.W.N. 1(12. 
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Act XY of 1877 (INJHA^’ LIMITATIOM ACT) 7oo 

L—To set aside.^—(continv£d). 

(v) A brought l)y a ward, on attaining majority, for possossioii oE pro- 

perty alienated by his guardian during his minority, would be 
governed by this article, if the minor cannot recover without setting 
aside the alienation. 1 C.P.Ij.R. 75 ; 39 P. R. 1902, 67 P.R. 1891 ; 

Compare Nos. 1 and 2 under the heading, Scope of article at p. 726 and thos«» 
under heading B at pp. 720 to 728, supra. 

(8) Power of -guardian to alienate : — 

It is not within the powers of a guardian to make a vohmtary alienation in per- 
petuity of his ward’s immoveable i»ro))crty. It is open to the ward to 

^ challenge the validity of such a IranKaetioii. 28 A. 894 (P.C.) — 2H 1. 

A. 190. 

(Notk).— T o such a suit this article may apply. 

EXAMPLES OP VOIDABLE ALIENATIONS. 

(1) Contract by minor : — 

A contract miierod into by a minor. 18 0. 259 (203) ; 13 W.R. 160 -lO B.L.R. 
82G (Note) ; 13 W.R. 172 10 B.L.R. 827 (Note) ; 3 W.R. 10 ; 3 B.L. 
U.A G. 426 ; 11 G. 552. 

But see now 30 G. bS\) (P.C.)=:^7G.W.N. 441 = 5 Bom. L.K. 421 wdiich has settl- 
ed the question authoritatively by deciding that such s contract; is 
absolutely mid. 

(2) Mortgage by guardian without Court’s sanction ; — 

A mortgage by the mother and certifii'aied guardian of a minor, without the 
Court’s sanction, is not void but voidable, >ind the minor will be 
liable to the extent to which liis estate has been benefited by the trans- 
action. This article wmild apidy to a suit by the minor to mt aside 
the inoj'tgagu. 25 A. 59 ; 9 A. 840 ; 22 M. 2H9. But see 25 G. 90!), 
which holds that such a salt* is absolutelj^ null and void : Conipnre 7 C. 
W.N. 681 (P.C.)-=25 A. 407 -5 Bom. L.R. 478, where it has been 
held that, the guardian alienating being one aj>poiiitcd by the Court, 
and other circumstances rendering the transaction valid existing, mere 

* want of sanction would not render it inviilid. 

(3) Alienations by Mahomedan guardians : — 

It is on!} fiCitr guardians, under the Mahomedan Law, that are competent 
alienate a minor’s properties, so as to bind him. 65 P.R. 1893« 

(4) Alienation by de facto guardians : — 

Under the Mahomedan Law, and in the absence of a special custom to the 
contrary, a de facto guardian, not being a natural guardian nor one ^ 
appointed by the Court, can hind a minor by an alienation for the 
benefit of a minor or for discharging his father’s debts. 26 A. 22r.=A. 
W.N. (1908), 183 ; 46 P.R. 1889 : Cf. 52 P.R. 1904 .85 P.L.R. 1904. 

But see 5 O.G. 197, which holds that such a transaction confers no title what* 
ever. Compare 27 M. 10. 
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' To aot oaUe.'—(ecmcluded). 

(6) Alienation by Hindu guardian : — 

A sale by a de facto and natural guardian is not a nullity. It is only voidable 
at the instance cf the minor. 7 O.G. 181. 

See cases noted under art. 91 infra. 

EXAMPLES OP VOIP ALIENATIONS. 

(1) Contract by minor > 

A contract entered into by a minor is void. Where such a contract is declared 
to bo such by a Court, the minor is uui oven bound to return the money 
advanced to him under it. 30 G. 539 (PX.)i«7 G.W.N. 441. 

N.B . — To a suit to set aside such a contract, or to recover property irrespective 
of such a contract, this article may not apply, 

(3) Suit for posaeasion : — 

Where land belonging to a minor is taken up by Government under the Land 
Acquisition Aot, the guardian has no power to waive a right to coin- 
pensatiou. Where such a waiver has been made, the minor may, on 
attaining majority, sue for possession of the property. 18 C, 99 (P.O.) 
-17 I. A. 90. 

N.P.-^To such a suit this article may not apply. 

(3) 8ala by a certificated guardian — Court’a sanction : — 

(aj A sale by a certificated guardian in excess of his powers cannot bind a minor. 
The fact that the Court, on the represoutations of the guardian, suic- 
tioned the salo, would not alter the case. This article would not apply 
to a suit, by the ward on attaining his majority, for the recovery of 
property alionatod, it not being iucumbeiit on the minor to sue to set 
aside the transaotiou. 5 G. 363 (370). 

(No'I'k). — T his was a case under Act IX of 1871, in which there was no provision 
corresponding to this article. 

fbj An unsanctionod alienation by a certificated guardian in excess of the 
powers oontained in B. 18 of Act XL of 1856. 18 C. 259 ; 15 C. 40. 

General. 

(4) Alienation not binding piaintifTs interest:— 

All alienation, which is void, so far as the interests of the plaintiff in the 
alienated property are concerned, need not be set aside. The plaintiff 
may recover the property on the ground of his title by availing himself 
of the longer period of limitation allowed by art. 144. To such a suit 
this article will not be a bar. 12 C. 69 (folUnving 6 1. A. 110.) 

(5) Sale by guardian without necessity : — 

A^suit by a minor who has attained majority, to recover possession of properties 
alienated, without necessity, by his guardian by a deed, is not governed 
by art. 44 or 91, as it is unneoossary for him to get the deed ca n ce lled 
as a condition precedent to his recovering possession. 7 M.L.J. 181 « 

(6) Sale by person purporting to be, but not in fact, a guardian 

Thi-; iirticlo is inapplicable to a suit by a minor, on attaining majority, to set 
aside a sale by a person purporting to act as, but not in fact, a guar- 
dian. 136 P.B. 1893. 
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General.— feoiteludid), 

• 

(7) Alienation by Mahomedan mother:— 

An — — of a minor, tho mother not professing to bo either the de jure or 

de facto guardian, is absolutely void. 6 G.W.N. 667. 

To a suit by the minor to set aside such a transaction, or recover the property, 
this artiole will not apply. 

(8) Liability to reimburse : — 

In a suit by a ward, after attaining majority , to set aside a sale by his guardian, 
the ward must reimburse the defendant to the extent to which he has 
been benelitod by the transaction. 9 A. 340. 

For purposes of this article, a sale in execution of a decree obtained against the 
minor as represented by his guardian is not a * sale.’ 4 M.L.J. 152. 

45. — To oonteat^^^ an award^^^ un- Three The date of the final 

der any of the following award<'3> or order in 

Regulations of the Bengal the case. 

Code:— VII of 1822, IX of 
1825, and IX of 1833. 

(Old Aets.) 

[Art. 44 of Act IX of 1871. — Same as above. 

8. /, cl, 6 of Act XIV of 1869. — Same as ahove\. 

(ITotM) 

3cope of article. 

(1) Suit for redemption :— 

Where, in settlement-proceedings, the mortgagor and the mortgagee contest 
against each other the right to settlement, and the settlement is Trivia 
with tho mortgagee, the mortgagor’s suit for redemption would be 
barred after three years from the award of the settlement. To such a 
case this article would apply. 9 W.B. 664. 

(2) Suit to vary boundaries : — 

A suit to vary the boundaries laid down by a survey-award falls within this 
artiole. W.B. (1864), 38. » 

(8) Award under Aot XIX of 1878 (H.V.P.) : — 

(a) A suit to contest orders under— docs not fall under this artiole. 

1 A.W.N. 16. 

(h ) Suit by uo-sharer for possession of trees and to sot aside order of the Settle- 
ment-officer made in favor of defendants— 1 A.W.N. 91 at p. 727^' 
supra. 

(c) A suit, otherwise barred by the law of limitation, cannot be saved from the 
bar of limitation simply because it is brou^t within three yean 
from the date of an award under this artiole. 6 W.B. 809. 

Ti 97 
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tArt.tS 


Aot XY of 1877 (iNKIAN UMITATION ACt). 

Scope of article.— 

(4) Butwara proeeediogi 

A suit to avoid of a Collcrtor, is governed not by this article, but by 

art. 120. IG VV.R. 271. 

(5) Separate rights and interests— Appeal by some : — 

Whore the rights and interests of certain jiorsons in a land are distinct and sepa- 
rate, an appeal against a survey -a ward in respect of the interests of 
sonic only of the jiartios would iioL ]>reveiit limitation from ninning, as 
against others, from the date of tbc award. 1 B.L.R.A.G. 12 = 10 
W.R. 48. 

(G) Suit for cancelment of award and recovery of possession: — 

(a ) A docs not fall under this article, the latter relief being governed 

by the 12 years* limitation. 10 W.R. 71 - 1 B.Ij.R. (A.C.), 25. 

(h) The article is inapiilieablo to an order under Act XIX of 1878 (N.W.P.) 
2 A.W.N. 131. 

‘ To Contest.' 


Order under Regulation Yll of 1B22 : 

An will not hind a person not a party to the Kcitlemciit-procecdings, nor 

debar him from ^ui^g, on his own title, for recovery of posKOssiou of 
the lands covered by the order, after the expiry of the period (jf 
limitation ])rovidod by this articlu. 5 C.L.R. 452. 


( 1 ) 


2.—* Award*' 


Definition 

(a) The term ' award ' moans an adjudication of rights between rival claimants, 
made by a Revenue (dheer under the judicial powers conferred on him by 
the Regulations imuitioucd in the article. 2 N.W.P.H.C. (A.G.) 220. 


(b) An assc-ssinent made by a Golloctr)r for revenur: or rent is not such an 
award. Jbid. 


( 2 ) Requisites for .an award 

An award supposes a contest between llie i>artics, a hwia Jide contention and 
decision after a proper iiivestigutinn into the points at issue between 
them. 11 W.R. 889. 

(3) What is an award ?— (Regulation Yll of 1822):— 

An order of a Scttlcnidfit-oniccr, to whom a case is referred by the Assistant 
Hcttlcmcnt-oibcer, ordering the names of ail the claimants to be substi- 
iuted for that of the deceased, would not constitute an award, whon it 
ih passed, not on evidence taken before him, but on evidence recorded 
* by his Assistant and without having given the parties notice to esta- 
blish their claims before him : t.e., when ho has not acted as a Gourt 
of Judicature, 8 A. 738 (743)=.l A.W.N. 48. 

Compute 1 A.W.N. 91, which holds that, where plaintiff is not a party to the 
proceedings before the Settlement-oificer terminating in an award, he 
is not barred Irom instituting a suit, because be is not bound by the 
award. 
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2.— ‘ Award, ’—(concluded), 

(1) Award where fact of posBeasion not disputed 

The finding of a Survey Deputy Collector that a party had been in possession of 
certain land for moro than a year, where the fact was not disputed, 
could not amonnti to a “ anmmary award” under Keg. VIII of 1822, and 
a suit for the veoovory of the land hclti not to fall under the articlct 
11 W.R. 

(5) Orders of an executive character : — 

(a) 'fhc article applies only to a judicial award, and not to a determination by 
tlie Revenue Courts of a purely executive character. 8 C.W.N. 99. 

(h ) An order niiidc by :i- ScttleiniJUt-olTieer in an enquiry regarding a Zemindar's 
claim for cess is nol an oi’der of the nature contomplatod by tbc 
section. 2 N.W.IMl.C. 425. 

J.— ' The date of the final award. * 

(1) Order under Act XIX of 1873 (N.W.P.) : 

The decision of a Settlcment-oflicor on a question of title is not ‘final. ’ Such 
an order, when it is one under Act XIX of 1878, docs not conic within 
the purview of the present Act. 1 A.W.N. 15. 

(2) Commencement of time 

In a suit to coiito.st an award of a Survey Deputy Collector, bhe period of limi- 
tation begins to ran, where there has been an appeal to the Commis- 
sioner and Board of Revenue, from the date of the order of the iattesr. 
10 W.R. 61*1 B.L.R. (A.C.)IO. 

General. 

(1) Maintainability of suit : - 

Though /lOUiindari cesses cannot bo eolleetcd until recognized and sand ioned 
by the soltlemont-autboritios, there is notlrng in Regulation VII of 
1822 or Act XIX of 1878 fN.W.P.) to pj'ocludc Civil Courts from taking 
eognizancG of suits seeking a declarariioii of ztmiindari righlis to such 
cesses. 1 A. 878. 

(2) Bqyvice of notice of Burvey-proceedinAs 

Where notice of the survey-proceedings was served on the joint proprietors of 
an undivided estate, though not individually on the members, an indi- 
vidual co-proprietor would bo bound •by the survey-award and .settle- 
ment, to which the other proprietors were parties. 3 W.R. 7. 

(3) InTOBtment of title 

The .settlement of an estate by the Scttlcment-olheer in a person's name cannot 
invest that person with «i title to the estate which he has lost by limi- 
tation. 10 W.R. 240. 

(4) Suit to establiBh right to Bottlemeut 

A under Reg. VJI of 1822, and to reverse an order of the Revenue-autho- 

rities in favor of defendant, must be brought within twelve' years 
from the date of the order. G W.R. 216. 
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40 . — By a partj bound by such TAree yean. The date of the final 
award^*^ to recover any pro- award^®^ or order in 

perty^*^ comprised therein. the case. 

(Old Acts.) 

■ [Art. 45 of Act IX of 1871.-— Same as above. 

S. i, cL ff of Act XIV of 1859.-^To smta brought hy any person to contest tJie justice 

of an award which shall have been made under 
Regulation VII of 1822, Regulation IX of 2825, 
and Regulation IX of 1833, of the Bengal Code, 
or to recover any property comprised in such 
•iAoard—ihe period of three years from the date 
of tite final award or order in the coae,] 

(Notes) 

^ By a party bound by sucb award.’ 

(1) A suit by a person, who was not a party to a survey-award, but who pur- 

ohaaes the property dealt with by the award, subsequent thereto, at a 
sale for arrears of Government-revenue, is not governed by this 
article. S W.B. 165. 

(2) A person not a party to an order of the Board of Revenue under Regulation 

VII of 1822, will not be debarred from bringing a suit for possession 
under the general law of limitation. 5 G.L.R. 452. 

(8) An award, to fall under this artido, must bo an adjudication, by the Collec- 
tor, of the rival claims of parties contesting their claims before him. 
Such an award becomes final unless contested by a suit under this arti- 
cle. But an order of a GoUoot-or, declaring a certain person to be the 
proprietor and directing his name to be registered as such, without 
holding a judicial investigation and inviting opposition, if any, is not 
an award necesritating oancellation. 41 P.R. 1881. 

(4) — See 41 P.R. 1881, under article 45. 

(5) The award referred to in this article is an award under the Regulations 

referred to in the previous article (46). An award passed in a*oivil suit 
is not one coming under the article. 25 P.R. 1883. 

A—* To recover any property . ' 

(1) Suit for confirmation of title 

A person, who remains in possession for more than three years from the date of 
, an award, is not debarred, by S. 1, d. 6 of Act XIV of 1859 (=aTt. 46 
of the present Act), from maintaining a suit to confirm his title. 10 
W.R. 22=1 B.L.R.A.O. (1). 

(9) Suit to amend tbakbuct map 

A ^ ^made under Regulation VII of 1822 and IX of 1825, must be brought 

within three years, whether plaintiff is legally bound by it or not. 10 

W.R. 92»1 B.Ii.R. (A.G.) 1. 
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i?.— * 7b recover mny property, ^-^(eonchided). 

■ 

(3) Prayer for lotting aside award, a su^luiage 

Where the suit is for recovery of posseBsion and a prayer therein for oancella- 
tion of an award is a mere suipluBoge, this article would not apply and 
bar the suit. 6 W.R. 75. 

(4) Suit for poueiiion 

The order of a Settlement-odicer to record the name of a certain person in the 
'fh^oprietor's Register in reference to a certain land is an ' award’ under 
this article. A suit, therefore, to recover possession of the land cover- 
ed by the order, is governed by this article. 5 N.W.P.H.O. 78. 

(5) Bait to set aside award and recover poiieulon : — 

A suit to set aside a survey-award and to recover possession of land from which 
the plaintiff is dispossessed, is not governed by this article, but by the 
twelve years’ rule. 1 B.L.B.A.C. 25. 

3,—^ The date of the final award . ' 

(1) When a survey-award relates to land belonging to parties, whose rights and 

interests are distinct and separate, and one of the parties appeals 
against the award, limitation runs against the other party not from the 
date of the decision in appeal, but from the date of the survey-award. 
10 W.R. 48-1 B.L.R.A.O. 12. 

(2) Where an award of a Deputy Collector is successively appealed against to the 

Commissioner and Board of Revenue, the date of the order of the 
Revenue Board will be the starting point of limitation for a suit 
under this article. 10 W.R. 51 — 1 B.L.B.A.C. 11. 


Qeneral. 

(1) The Court may go behind the settlement-proceedings, and find that the settlement- 

holder holds in trust for himself and others. 14 C. 493 (P.C.)- 
14 1. A. 37 ; 3 G. 522 (P.G.)-4 I. A. 178. 

(2) Zomindari rights arc not extinguished, but are only in abeyance during periods 

of temporary settlement ; and possession under a permanent settlement 
is adverse from the date on which the permanent settlement is made. 
22 W.R. 520. 

Hee 10 W.R. 71 under art. 45. 

8 W.R. 209 See under art. 45. Cf. 10 W.R. 249. 

2 N.W.F. 425 -^See under art. 45. ^ 

— By ™y person bound by an Three yean. The date of the final 
•order respecting the posses- order^) in the case, 

sion of property^*^ made un- 
der the Code of Criminal Pro- 
cedure, Chapter XII, or the 
Bombay Mai^atdars’ Courts 
Act^*^ or by any one claiming 

under such person^®^ to re- ? 

cover the property compris- 
ed in such GrQBT^^\ 
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[Art. 17 


Aot ZV of 1877 (INDIAN LIMITATION ACT). 

(Old Acts.) 

[Art. 4-6 of Art IX uf 18/1. — Same aisaliovo, except that, iusiead ol: the wordy 

the Co<Ie of Criminal Procedure, Chapter XII 
or the Bom1)ay Mainlatdars’ Courts Act,” in col. 
1, we find in the old Act *' Act No. XVI of 1838, 
section one, cljiiise 2, or Act No. XXV of J86I, 
chapter XXI 1, or Bombay Act No. V of 1864.” 
N. /, cl. 7 of Act XTV of 1830. — To huUh by any party hound hy way order re«- 

peciiny tlue posseasion of property made under 
r1. ?, Sec. 2, Act X VJ of 1888, or Act IV of 
1840, or by any person claiming under such 
party, for the recorery of the property vmnpriH- 
ed instirh ord^^.r — the period of three years fronh 
the date of the final order in the case.] 

(STotes) 

• Scope of article. 

Scope of order by Magistrate 

(a) Orders by I^Iagistrates under Chapter XII, Criminal Procedure Code, arc 
only I*olicfi orders made to prevent breaches of the peace. They do not 
decide any questioiifi of title. C C.W.N. 380 (P.G.)>= 29 C. 187. 

( h) This article con templates a right to sue in ojeetinoiit being in cxistouce at 
the time of the passing of an order under S. 146, Criminal Procedure 
Code : («.e.) it only bars those parties to the order, who, at the date of 
it, had a right to eject the successful party in the proceedings in the 
Criminal Court. 19 C. G4G. 

(cj Tlie article is applicable to immovoabJo as well as moveable property. G C. 
709»=8 C.L.R. 154. 

fd) The article will not bar a suit bv a person, whose plaint has been rejected 
by the Mamlatdar’s Court, for possession ou the ground of title — a suit 
on title being outside the jurisdiction of a Mamlatdur. 6 Bom. L.B. 
612:. 28 B. 601 (F.B.). 

Respecting the possession of property.* 

Caaei of attachment : — 

(1) This article is applicable only to a case in which a Magistrate, under S. 146 

of the Criminal Procedure Code, confirms the possession of either 
party, and not to a case where, acting under S. 146, he attaches the 
‘ property. 26 410. 

(2) An order under S. 146, Criminal Procedure Code, attaching the property in 

dispute IS not one— , and therefore, does not fall under this 

article. 20 A. 120- 17 A.W.N. 214 ; 1 M. 309 ; 4 N.W.P.H.C. 65. 
f*J) Whether this article will apply to a ease where an order is under S. 

116 of the Criminal Procedure Code, attaching the property, is an open 
question. 28 C. 86«6 C.W.N. 160. 
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‘ The Bombay Mamlatdan* Courts Act* 

(1) Act 111 of 1876 (Bombay) 8. 13 

A suit to rocovor possession of property in respect of which an order is passed 
under S. 13 of the Mamlatdars’ Courts Act (Bombay Act 111 of 187G;, 
dismissing the suit for default, falls under this article. S15B. 

Bom. L.R. 680 (Jolhnoimj 6 B. 477). 

(:2) Suit by person failing in Mamlatdar’a Court but succeeding in Civil Court 

Where a person, who fails as to i)OHSCSsiou in the Mamlatdar’s Court but succeeds 
subsequently in the Civil Court, is dispossessed by one claiming through 
the defendant in the above suits, a suit by the former for possession 
would nob be govcriiod by art. 47. 20 B. 270. 

(3) Contract dissohring Mamlatdar’s order 

Where a contract, hetwooii the imrties, dissolved a ^fiuulatdar'.^ order in a 
possessory suit and rendered a suit to set aside such order unnecessary, 
a suit based on such contract would not be govcriiod by this article. 
23 B. 525 = 1 Bom. L.R. 35. 

(4) Suit in pereonal capacity— Suit by Plaintiff as Manager of mutt:— 

The possessory suit by the plaintiff in his personal capacity having been dis- 
missed. a second suit in a Civil Court, in bis capacity as Manager of a 
■imUit for recovery' of property and rent, held not barred under this 
28 B. 215»5 Bom. L.R. 932. 


J.— * Or by any one claiming under such person.' 

(1) Leuee and lessor : — 

.A lessor cannot be said to ht', claiming under his own lessee. 11 C.L.R. 122 ; 

24 W'.R. 128 ; 11 C. 502. A crimijial proceeding, thei-eforc, between 
tlic. lessee and a third party under Chapter XII, Criminal Procedure 
Code, cannot bind the lessor. * 

(2) Persons bound by order 

The article applies to all persons bound by, or parties to, an order under Ghap- 
* ter XII of the Criminal Procedure Code, and to any other persons who 

may claim the property through any such persons under a title derived 
suhnequmit to the order. 23 C. 731 {distwujuishing 6 G.L.B. 93, 

wJiich held that the article can apply only as between the parties, whose 
possohsion has boon confirmed by the Magistrate and such other party 
to that proceeding who claimed against them. It does not apply in 
favor of one of the parties who has subsequently succeeded by regular 
suit in ousting the parties put in possession by the Magistrate.] 

(3) Right of aiiignee of a party defeated in Mamlatdar’s Court. 

The assignee of a person defeated in a Mamlatdar's Court cannot be in a better 
position than that of the latter. If the defeated party does not bring 
a suit under this article, an assignee of his rights will be barred. 
18 B. 348. 
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J.— * Or by any one cMming under sucb peraott.*^(ooneluded). 

(4) PurehaM under mortgage-deeree 

Where, subsequent to the mortgage of certain property, the mortgagor had failed 
in a suit against the defendants under the Mamlatdars* Act, a suit by 
the purchaser at court-sale in execution of the mortgage-decree to 
recover pousossion of the property from the defendants would not be 
governed by Art. 47, because the title acquired at the auction-purchase 
was not only that of the mortgagor but also that of the mortgagee. 
G Bom. L.B. 805. 

To recover ibe property comprised InMcb order.’* 

Suit fop partition 

A suit for partition of property comprised in a Mamlatdar’s order is not a suit 
to recover such property, and does not fall within this article. 16 B. 
; 5 B. 27 ; 5 B. 26. 

5.—* The date of the final order.* 

Order of the Seiiioni Court:— 

In a case where there are proceedings for revision, before the Court of Sessions, 
and the latter Court confirmed the order of the Magistrate under 
Chapter XII, Criminal Procedure Code, limitation begins to mu from 
the date of the order of the Magistrate, and not from that of the 
Sessions Court. 6 G. 709 m8 O.L.R. 154. 

General. 

(1) Possession for three years, under an order of a Magistrate iii a proceeding under 

Act IV of 1840, would not create a title by prescription. 6 C.L.R. 249 
(P,C.)=7 i: A. 73. 

(2) The Mamlatdar’s finding on the point of actual possession is not conclusive. 5 B. 

387. 

(3) The dismissal of a suit in the Mamlatdar's Court would not bar a suit by the 

plaintiff under S. 9 of the Specific Relief Act. 24 B. 251 (F.B.). 

(4) Nor would it bar a suit in ejectment, though brought more than three years after 

the Mamlatdar’s order. 21 B. 91. * 

(5) The order of a Magistrate under S. 145 of the Criminal Procedure Code, would 

not bar a p^asessory suit in the Mamlatdar’s Court. 26 B. 353. 

(G) Burden of proof:— 

In a suit brought by the party defeated in the criminal prooeedings under 
Chapter XII of the Criminal Procedure Code, the burden of proving 
his title to possession lies on the plaintiff. 4 C.W.N. 597 (P>CL) ; 6 G. 
W.N. 386 (P.C,). 

(!) Xhotf Act (Bom. Act 1 of 1880) 8i. 80, 81, 88 

Where, on the strength of a decision of the Survey Officer, under fi. 20 of the 
Bom. Ehoti Act, that the defendants wore occupancy tenants, the 
Mamlatdar's Court gave thorn possession ; in a suit the landlord to 
qect the defendants, the period of limitation will be computed, not 
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General— . 

from the (late of the dcciBion of the Survey Officer, but from the date 
on which the botkJiat was prepared and uignod. 24 B. 426. 

When! a porKon was dispossessed , by force of a Magistrate's order under the 
Criminal Procedure C'odc, a suit for possession of the property in dispute 
was not governed by s. 1, cl. 7* Act XIV of 1859. 9 W.R, 480. 

(8) Act IV of 1840 - 

(a) Where a complaint under ^had lieen dismissed by the Magistrate 

on the ground that there wtv> no forcible dispossession, a suit to recover 
the property in dispute was not governed by Act XIV of 1859. 
11 W.R- 477. 

(b) Where a /einindar let his estate in farm to a certain person for a number 

r)f years, delegating to such ^Kirson the whole of his rights, privileges 
&c., an adverse order under Act IV' of 1840 against such person bound 
the /iOiuindar also. 14 W.R. :395. 


8. 1, CUuM 7f Act XIV of 1889:— 

Where a Magistrate acted under a letter, from the Judge acting under Act 
TV of 1840, directing him to leave certain nialiks, not in possesKioii of 
it certain tkarah in dispute, to their civil remedy, such order was not 
an order within the meaning of . 20 W'.R. 31C. 


48 .~ Fur specific luovealile pro- Three years. 
porty^'^ lost, or acquired by 
theft, or dishoTU'st misap- 
propriation^ or coiiver- 
sion/3) or for compensation 
for wrongfully taking or 
detaining the sanie.^^^ 


When the person 
having the right to 
the possession of the 
property first learns 
ill whose possession 
it is. 


(Old Acts.) 

■ 

[Art. 48 of Act IX of 1871.— For mo\e(ible property ai-quired by theft, extor- 
tion, cheating, or dishonest misappropriation or 
conversion — Three years — When the property 
* is demanded and refused. 


8. J, cl. 2 nf Aol XI V 1859.— To suits for da^tnages for vnjv/ry to the person CMd 

personal property— i\e poriod of one year— from 
the time the cause of action arose.] 

lar The cases noted under this article and the next may be read together. 

(Votes) 

Scope of Article. 

(1) Cutting and carrying away cropi 

(a) A suit for damages for cutting and carrying away crops is governed eitlier 
by this article or by art. 49— Per Macprrrhon, J. 26 0. 692 
2 C.W.N. 266. 


VI 


96 
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let XY of 1877 (imduk ijKitavion Acr). 

Scope of article.— ^coHcIudMi^. 

(h) A Buit for damagCB for miaappropriatioD by defendant of crops grown on 
plaintiff's land is governed by this article. Per Nohbib, J., in 22 G.'877. 

( 2 ) Suit fbF damages for injury to land 

This article is not applicable to a suit for compensation for injury to land 
resulting in the loss of crops, which that land might have produced, 
but for the illegal act of the defendant, who had prevented the plaintiff 
from the use and enjoyment of the land. 4 W.R. 76. 

(3) Bttit to enforce equitable olaimi 

(a) A— —in respect of moveables wrongfully converted by a deceased per- 

son, against whom a decree had boon obtained, such proceeds being held 
by the defendant as agent of the representative of the deceased, is not 
governed by this article, but by art. 120 ; because such a suit is really 
one to enforce un equitable claim, on the part of the plaintiff, to follow 
the proceeds, for which there is no specific article in the Act. 10 G. 

660 (P.C.)-11 I-A. 59. 

(b) A suit by the purchaser of a decree to recover money belonging to the 

deceased judgment-debtor, but which is in the hands of his agent, is 
governed by art. 120 and not by this article. 13 A. 368. 

1. —* Moveabie property^* 

Bpeeifle property, what ii 

The term ' specific moveable property * means property of which you may 
demand the delivery in specie. The phrase is only apt when the thing 
to which you are entitled is in the hands of some third party. Per 
NoRiiifi, J. in 22 G. 877 (at p. 882); 11 B. 133. 

A.— The following are moveable property. 

]. Fruits upon trees. 3 A. 168. 

2. Money. 11 A. 47*^15 T.A. 211 (P.C.). Compare the words “moveable 
property” in art. 29 supra and 8 B. 17 noted thereunder at p.. 738, 
mpra, 

8. Grops, when cut. 25 C. 692 (F.B.)3s2 G.W.N. 265 ; Per Norris J., in 
22 0. 877. 

« • 

B.— The following are not moToaUe property. 

1. Huts. lOW.B. il6. 

2. Oil and flour mills, steam-engine and boiler are not goods and chattels, 

but fixtures. 4 G. 946. 

3. Standing crops. 4 G. 666«*2 G.L.B. 526 ; 6 B. 592. 

4. Standing timber, 5 A. 664. ^ 

, 4 , 

2. —* Mlgmpproprlttlott. * 

Imt Iwt uottoy miMpproppIktod 

A suit for money, entrusted to defendant to be paid to a third person, but not so 
' paid, is governed by this article, and the period begins to run from the 
time when the plaintiff first leame that the money was not paid as 
directed. 6 A. S41«8 A.W.N. 48. 
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J,— * Caavenkittn * 

(1) Convenlon, definition of 

(a) Where a defendant, obtaining a decree for ejectment of plaintiff from a 

land, enters upon it and turns out plaintiff therefrom, in execution, and 
gives him no opportunity to remove his goods from the land, and the 
plaintiff, after ejectment, does not demand, and defendant does not 
refuse, the return of his goods, it cannot be said that there was conver- 
fdon, by defendant, of plaintiff’s goods. 22 M. 197 (201). 

(b) Merely preventing plaintiff from removing his goods does not amount to 

ooiiversion thereof. R M.L.J. 275. (Mitra’s Limitation, 4th Edition, 
p. 840.) 

( 2 ) Suit by a widow against a co-widow 

(a) A for a half-share of the amount realised by the latter under a succes- 

sion certificate obtained by her would not be barred by this article, 
even if the same were brought more than three years from the death 
of the husband of the plaintiff and defendant. 16 P.B. 1897. 

(b) See 10 G. 860 (P.C.)«11 I. A. 59 and 18 A. 868, under the heading Scope 

of seotion,” mpra. 


4.^* Wrongtuliy tmkiag or it^tmiping the same. ^ 

Suit for ornaments deposited 

A with defendant for safe custody, but wrongfully detained by him, is 

governed by art. 145, which is a specific article governing cases of this 
kind. 26 B. 480-4 Bom. L.B. 72. 


49. — For other specific moveable Three years. When the property is 
property^*^ or for compensa- wrongfully taken or 

tioii for wrongfully taking • injured, or when the 

or injuring^*^ or wrongfully detainer's possession 

detaining the same. becomes unlawfuF^), 

The cases noted under thi>« article and those under art. 48 may be tead 
together. 


(Old Acta.) 

[Art. 4-7 of Act IX of 1871. — For lost moveable property not dishonestly mis- 
appropriated or converted — Three years — 
Wlien the property is demanded and refused. 


Sf, 1, cl 2 of Act XIV of 1859.SO exact correspondmg provUian. TJEs provieion 

very nearly approching that in Hhe present sec- 
tion is to he found in 8. i, cl 2 : — To euiia for 
damogee for ingwry to the person and persmal 
property^-^one yMr—from the time the cause of 
action arose.] 
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(ITotes) 

Scope of article. 

(1) Property in the hands of a third party 

This article is applicable only to Buits in respect of property in the hands of a 
third party, and not to suits in respect of property in the possession of 
plaintiff himself. 11 B. 133. 

fij Personal claim to moveable property :• -- 

The article is inapplicable when the plaiiitiiT has not, strictly speaking, a 
personal claim to moveable propi*,rty. 17 C. 3 (at p. 22} (P.C.) — 16 1. 
A. 137, quoted in Mitra's Jjimitatinu (4th Edition) at p. 845. 

(3) Detinne 

This article is intended to apply to cases of . 7 B. 427 (429). 

(4) Balt for declaration of right to estate 

A suit by a Mahomedan widow against the brother of her deceased husband, 
for a declaration of her right to possess for life the estatet of the latter 
in accordance with a local custom, is governed by art. 120 and not by 
. this article, nor by art. 123. 21 G. 157 (P.C-) - ^^0 l.A. 155. 

(5) Wrongful deprivation of property ^ 

A suit to recover damages caused by wrongful deprivation of property is govorn> 
ed by art, 120, and not by this article. 10 Bom. Jl.C.A.C. 346. 

(6) Personal property plundered 

A suit for damages to recover the value of persona! property plundered and 
for other consequent damages was governed by the six years' rule, and 
not by S. 1, cl. 2, Act XIV of 1659 (»thc present article). 2 W.B. 235. 

(7) Personal property mlBappropriated 

A suit to recover the value of was governed by the sis^ years* rule of 

limitation, and not by S. 1, cl. 2, Ac.t XIV of 1859, corresponding to 
the present article. 5 W.B. 50. 

(8) OrnamentB doposited 

Where coilain ornaments were obtained by a person for borrowing money on 
them, a suit against him to recover them, or their value, was governed 
by the thirty years' rule under B. 1, cl. 15 of Act XIV, qprrespond- 
ing to art. 145 of the present Act, and cause of action therefor arose 
when an adverse claim in respect of the ornaments was sot up by him. 
14 W.B. 32^. 

(9) Sec, also, cases Nos. X (a <& h) (a it b), at p. 765, supra and Nos. 3, 4, 5, 6 A 7, 

supra. 

/-—• Movemble property- * 

(1) Damages for catting and carrying away crops 

(a) A suit for is governed by this article. The crop, though immoveable at 

first, bci^omes a. specific moveable when cut. Per Maclban C. J., and 
THBVKL.YAri J., in 25 0. 692 (F.B.)-2 O.W.N. 265. 

It will come under this art. or art. 48. It may also come under art. 100, if not 
imder art. 39. Per Macphisiibom J., in Ibid. 

J\'r Ghobe j., in Ibid -This art. ^applies. 
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t,—* Moveabie propefij^m*-~(conclitded), 

• (b) suit for damages for unlawfully cutting and carrying away crops would 

fall- under this article since the crops become moveable property the 
moment they are cut and the carrying away would, in consequence, be 
only of moveable property. Per Ohorts, •!. in 2'i C. 877 ; 0 B.H.C.A.C. 
144. But see next case. 

(c) A suit to recover damages for cutting and carrying away crops is a suit 
.^tp recover the value of the crops and as such it is governed by art. 120 
and not by this article. 17 W.R. 277. 

(Notm), — T his case is practically tjverniled by 26 C. 092 (F.B.)»2 O.W.N. 265. 

(2) Property attached before Judgment 

(a) A suit for compensation for wrongfully procuring an aitachnient of move- 
able property, before judgment, falls within this article, the cause of 
action acerniug from the date of the attachmr.nt. 19 M. 80*6 M.Ti. 
J. 12. 

C(yi}i;pare next case. 

(h) it is doubtful whether this artielci applies lo a suit to recover damages and 
compensation in res^tect of a wrongful attachment of certain rubies, 
Iwfore judgment. Per Batty, 4. in (> Bom. L.R. 7(U. 

(dj Legacy 

A suit to recover specific moveable property from one, who is in unlawful 
possession thereof, would be govrrned b} this article, notwithstanding 
the fact that the property was the subject of a legacy ; and art. 128 
would not apply. 9 G. 79. 

(4) Suit fev Bpeoifle moveable or for corapenBatioii :~ 

A suit for the recovery of specific inovc.'iblcs or their vaiue, as compensation, is 
governed by this article, the alternative prayer being auxiliary to the 
main relief. 22 M. 478. 

(5) Dhtrained property— Madrai Act Ylll of 1865 : • 

^ A suit to recover spocidc moveable property wrongfuil)’ distniined under the 
Rout Recovery Act, is not governed by section 78, Rent Recovery Act, 
but by this article. 20 M. 449 s 7 M.L.J. 225. 

• 

(6) Title deeds with mortgagee 

• A suit to recover title-deeds retained by the mortgagee, after redemption, is 
governed by this article and not by art. 116, and tne time begins to run 
from the date of the mortgagee's refusal to deliver the S4irac. 15 M. 
157=2 M.L.J. 54. 

(7) Moveablei depoilted 

A suit for the recovery of moveable property deposited is governed by this airtiole, 
not by art. 145, and such a suit will be barred if not brought withiu 
3 years from the date o| demand and refusal. 9 M.L.J. 51, 
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2.—* lajurtag.’ 

Tho word “ injury ** means a loss pr deterioration caused by a wrongful act, 
and the phrase “ injury to personal property ** means some damage 
directly caused by some wrongful act to some particular piece of pro- 
perty. 8M.H.C. 165. 

Sm — * When the detainer's possession becomes uniawfuL* 

(X) ¥rh6n detention becomes unlawftil?: — 

The suit, by a sucoessfuJ plaintiff in a suit for specific performance of a contract 
of sale in respect of moveablo and immoveable property, for recovery of 
the moveable property covered by the contract, will be in time if 
brought within three years from the date of the decree for specific per- 
formancG, fiince it is from such date that the detention of the move- 
able property becomes unlawful. 5 B. 554. 

(2j Government Beeuritles wrongfblly detained 

Where oortain Government securities were made over to defendant* for raising 
funds, with a stipulation that they should be redeemed or replaced, 

« when so required by the assignor, but were not replaced by defendant 

when called upon to do so, a suit to recover them or their value may 
be governed by this article, as it may perhaps be regarded as a suit 
for compensation for the wrongful detention of specific moveables ; 
art. 145, would not apply as the transaction did not amount to a 
deposit. Per Hill, J. in 8 C.W.N. 500-31 C. 519. 

(8) As to when the period begins to run, see oases NbL 2, 6 and 7, under tho heading 
*]Ioveable property* mpra; and case No. 8 under the heading 
Seope of artiele, at p. 766, supra. 

BO.— For the hire of animals, jroan- When the* hire bo- 

vehicles, boats or house- comes payable. 

hold furniture. 

(Old Aota.) 

[Art. 49 of Act IX of 1871. — Same as above. 

S. /, cl. 8 of Act XIV of 1859. — To suits to recover the hire of animals^ vehicles 

boats or household fumiture-^-the period of 
three years from the time the cause qf 
‘ action arose.] 

BX. — For the balance of money^'^ Three years. When the p^ods ought 
%dvanced^®^ in payment of to be delivered, 

goods to be delivered, 

(Old Aeto.) 

[Art. 60 of Act IX of 1871.— Same ae above. 

<y' 1969.~~*No corresponding provieion; the provision very .neeurly ap^ 
^proaching thg article being that contained vnfifhtpf B, i.] 
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(Votes) 


(1) Definltioii !— 


/.— * Monty. * 


* Money * moans and includes not only coin, but also bank-notes, Government 
promissory notes, bank deposits, and otherwise and generally, any 
paper obligation or security that is immediately and certainly conver- 
tible into cash so that nothing can interfere with and prevent such 
.j^otivcrsion. 3 A. 788 (at p. 793). 


(9) GoTernment aeouvitiei 

Government securities are not money. 7 G.W.N. 476 (481). See, also, Mitra’s 
himitaiiofii p. 847. 

(3) Kankup > 

Suit for breach of contract to deliver . Sec 22 P.B. 1883 noted under 

art. 64, infra. 


2.—* Advanced.^ 

(1) Bait for balanoe of indigo-MOount 

The article is applicable to a suit for balance on an indigo-account and advances 
subsequently made for the supply of goods, the cause of action, as 
regards the bidanoe, accruing at the time of adjustment and, as regards 
the advances, at the time when the goods ought to have been deliver- 
ed. 9 W.K. 209. 

(2) Bult for balance of account of moneyi advanced 

This article is applicable to a in payment of goods to bo subsequently 

supplied, the cause of action accruing at the time when the goods 
ought to have been delivered, if a time had been fixed by contract ; 
and, if no time had been fixed, and there was no u8Bge«(#fter a reasona- 
ble time after the advance uf money. ^ W.R. 164. 

(Note). — The above two cases wore held governed by S. 1, cl. 9 of Act XIV of 
1859. 

52* — t’or the price of goods sold Three years. The date of deli- 
and delivered/*^ where no very of the goods.^3) 

fixed period of credit , 

^ agreed uporiX*^ " 

(Old Acts.) 

[Art. 51 of Act IX of 1871. — Same as above. 

Act XIV qf 1859, — No corresponding provision,] 

IS- Articles 62, 53, 67. 69, 61, 63, 64. 66, 67, 68, 69, 70, 71. 72. 73, 74, 76, 7^77, 
78, 79 and 80, have been amended by the Punjab Act I of 1904, so ttr oa 
the Province of the Punjab is concerned. The Act has been printed in 
full as Appendix J, at the end of this Act. 
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Act AY of 1877 (INDIAN IJMITATTON AGt). 

(VotM) 

Scope of article. 




fl) Intention of pOFtiee to contraot 

Where the intention of the parties was that the price of goods supplied was not 
claimable as of right on the date of its being supplied, but rather when 
the contract was completed or came to an end on the whole of the 
goods being supplied, art. 53 and not this article would apply. 7 A. 
284*6 A.W.N. 40. 

( 2 ) Purchase by fathcr—Buit against son : — 

Where, for price of goods sold and delivered to a ffindu father, a suit is 
brought against the father or the son on the; original cause of action 
itself, this article would apply ; hut if, after a decree obtained against 
a deceased undivided Hindu father, a suit is brought against the son, 
for enforcing the decree as against family property in his hands 
art. 120 would apply. 27 AT. 243*14 M.L.J. 84. 

(3) Price to be fixed after delivery and acceptance 

in the case of a contract for supply of articles, from time to time, the price to 
be fixed and payment to be made after delivery and accoptance of each 
sot of articles, the cause of action arises as each set of articles are 
delivered and accepted. To such a case this article would not apply. 
2 Ar.H.<^. 6. 


i.—* Goods sold and delivered,* 

Articles sold In retail 

A suit to recover the value of articles sold by retail and supplicsd for household 
purposes would be governed by this article and not by art. 120. 7 
W.R. 101. 

(Notk). — This was a case under Act XIV of 1859. 

* 2.—' Where no fixed period of credit Is agreed upon,* 

Articlei capplied from time to time 

Where goods were supplied from time to time, no fixed period of credit being 
agreed upon, the period of limitation would run from the date when 
each item claimed was supplied: but if a period of credit had been 
fixed, limitation would run from the expiration of such period, 
li W.R. 629. 


(2) Bale of goodc whoieialc!-- 

Where there is no written contract, a suit for the price of goods sold wholesale 
would he governed by this article. A sale of seeds, which is not re- 
quired by purchaser for his private use, but for making oil for sale, is 
* la^ sale of goods wholesale.’ 9 W.R. 193*B.L.R. Sup : 900. 
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J.— ' The date ot the deilrery of goods.* 

■ 

See 11 W.B. 529 under heading No. 2, supra at p. 770. 

(Notkk— S. 1, cl. 8 of Aot XIV of 1859 had made a provision for articles sold 
by retail. The proseiit Aot has made no suoh provision. Hence the 
following cases, which bore on S. 1, ol. 8 of Act XIV of 1859, do not 
find a place in the notes to this section : — 1 W.B. 306 ; 3 W.B. S.G.C. 
Bef. 24 ; 8 W.B. 4. 

53. — For tlie^ pric(i of goods sold Three years. When the period of 
and delivered to be paid credit expires, 

for after the expiry' of a 
^ fixed period of credit. 

(Old Acts.) 

[Art. 52 of Act IX of 1871. — Same as above. 

AH AIK of 1859. — No corresponding proemon.] 

(Notes) 

See 11 W.B. 529 and 7 A. 2843-5 A.W.N. 40, noted under art. 52 supra. 

54 — For the price of goods sold Three years. When the period of the 
and delivered to be paid pi-oposed bil] elapses, 

for by a bill of exchange^ 
no such bill being given. 

(Old Acts.) 

[Art. 63 of Act IX of 1871.— Same as above. 

Act XIV of 1859. — No corresponding provision]. 

55. — For the price of trees or Three years! The date of the sale. . 
growing crops sold by the 
plaintiff to the defendant 
* where no fixed period of 
credit is agreed upon. 

(Old Aots) ^ 

( Art. 54 of Act IX of 1871. — Same as above. 

Act XIV of 1859, — No corresponding provision. ] 

(Hotel) 

5cope of article. 

Baft for poMesslbn of tree itandliig en land 

^ Suit for poRsesBion of a tree purchased would be governed by art. 144 andt'not 
by this article whatever may be the intention of the plaiiitiiT as to cut- 
ting and converting it intomovaaUe property. 19 B. 207 : 112 P.B. 1884, 

Ti 99 
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66,— For the price of work done^*^ Three yesre* When the work is 
by the plaintiff for the do- done, 

fendant at his request^ 
where no time has been 
fixed for payment. 

(Old Acts) 

[Art. 66 of Act TX of I871.—Same as above. 

AH XIV of I8(i9. — No corrcHpondiwf proemon.] 

(Votes) 

t,—* Par the price of work done,*- 

(1) Work dose by plaintiff for defendant 

A Ruit for price of worl^ doiiu for defeiidaiil, brought more than three years 
after the time the work was done, would be barred, if there be no ac- 
knowledgment to save it from limitation. 30 G. 087. 

{2) Buit for price of repairs done at defendant's request 

A suit for the recovery of money nxiK}ndod at the roquoHt of defendants for 
the repair of a certain tank is governed by this article ; to such a suit time 
will run from the date of the execution of the work. 9 M. 334. 

(3) Work done on joint contract v 

Unless otherwise agreed upon, tho cause of action for a suit for price of work 
done oil a joint contract would accrue from the time when tho labor 
was performed, and not before. W.K. 18G4, (>8. 

57.— For raoiic^y^'^ payable for 7'lrreey^onrs. When tho loan i8 made, 
money lent.*®^ 

(Old Aetn.) 

[Art. 56 of Act IX, of 1871. — Same as above. 

*Sf, i, ri. 9 of AH XIV of 1859. — 'Iliere w jtrovision exactly correeponding to 

this artide. The provision very nea/rly ap~ ^ 
proaching if is that of 8. 7, cl, 9 : — To suits 
brought to recover money lent, or iniereat, or 
^ for the breach of awy contract — the period of 

three years from the time when the debt be- 
came dm, Sbc,'] 

(Vote,) * 

Scope of article. 

(1) One-sided aceount 

A banker lending money, at intervals, to a cloth-merchant and striking balance 
always in his favour, is governed by this article and not by ar^. 36*^ 

18 A.W.N. 34 and 16 A.W.N. 186. 

Centre 12 A.W.N. 215»15 A. 1 and 3 A. 633. 
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Scope of article.— 

Acoount stated :— 

A suit to recover the balance due to the plaintiff on accounts stated and 
signed by the defendant in the plaintiff’s account-booki is governed by 
art. 64, and not by this article. 3 A.W.N. 47. 

(■ompare 12 A.W.N. 215 a- Iff A. 1. 


00 


A suit on an "but not signed by the defendant or 

agent is nut governed bv art. G4. 1 A.W.N, 29. 


his duly authorised^ 


/. — ‘ Moaejr^* 


Government aeouplties 

are not ‘ money ’—See 7 C.W.N. 476 (481). 


2.--‘ Af oney* leat • 

(1) Money lent on verbal agreement fixing date 

A suit to recover money lent on a verbal agreement, payable at a specified datei ^ 
is governed by art. 115 and not by this article or art. 59 ; 15 M. ‘380 
2 42 ; 10 0. 1033. 

i 

J*er (tAtith, C. J. — Arts. 57 and 59 are applicable to loans payable on demand* 

10 c. ms. 

(2) Suit by pawnee against pawnor 

A— —for balance of debt duo under a pavrn, after crediting prooecds of 
sale of the articles pawned, is governed by this article— the decree pray- 
ed for being only a personal one against the debtor. 24 A. 251. 

(3) Suit for sale of pledged property— personal remedy 

Whore the phiiut prays for sale of the property pledged and also for a personal 
roinedy against the (hifendant, the suit will, so far as the former 
romody is concerned, be govi'nioii by art, 120,' and by this article, as 
regards the latter remedy. 110 P.B. 1881 ; 22C. 21 ; 17 A. 284-15 
A.W.N. 40 : 27 M. 528 (F.B.)^-13 M.Jj.J. 445. 

Per SuBiwMANiA AvYjan and Bun.son, JJ. .-—Where both the rights— t'^. the 
right lo proceed against th«f pledged property, and that against the 
person of the debtor exist, they ai'o concurrent rights, the former right 
being not inQr(3ly accessory to the latter. 27 M. 528 (F.B.). 

Per Davif.s, J. contra . — The right tu proceed against the property is only acces- 
sory lo that to proceed agiiinst the delator personally; and if the latter's 
right is barred, no suit will lie at all to proceed .against the property : 
because his right to sell the property without rofereneo to the Court 
still exists and a suit to sell the property is iinnecoasary. 

Compare^ on this point, 11 M. 153, which is now overruled by tha (F.B.) deci- 
sion in 27 M. 528, supra. 

Bat see 9 W.R. 171 (178), where Sin Babnes Peacock says “ If land is 
mortgaged as security for a loan, in addition to a covenant fat pay- 
ment of the money, the mortgagee may sue the mortgtigor for a hlreach 
of the covenant and he may also bring an action of ejectment to re- 
cover the land mortgaged as a collateral security. It appears Ijo us 
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2.-*Moaey/eat.’—(cow'l‘U^)‘ 

that thd charge upon the laud created an interest updK the land, and 
that a suit brought to enforce that charge is, in substance and in effect 
* a suit for the recovery of that interest. These observations with re- 
gard to pledges of immoveable property apply also to pledges of movo- 
abloR'\ (Vide 22 C. 21 at pp. 24 and 25). 

General. 

(1) Glalm by liquidators to prove a debt 

A against an insolvent's estate is treated as a suit by the creditor, and 

may be governed by this article, 12 G.L.K. 165. ^Vide Mitra’s Limi- 
tation, 4th Edition, page 850.) 

(2) Bank reeelpt;— 

Where a Bank gave a receipt to a depositor, to the effect that the money would 
be repayable on production of the same (receipt), heM^ the receipt con- 
stituted not only an acknowledgment, on the pari of the Bank, of the 
receipt of the money but it also contained the terms of the contract 

• regarding repayment, and that the production of the receipt was a con- 
dition precedent to the repayment of money. 14 B. 498. 

(Note).— I n such a case it is apprehended that time would begin to run from 
the production of the receipt. 

(0/df Law.) 

2 lMr.H.C. 887, 6 B.H.C.O.C. 16 and 10 B.H.O.A.O. 800, were cases bearing on 
B. 1, cl. 9 of Act XIV of 1859 : The substance of these cases is not 
given here because that clause is not law now. 

58. ~Like suit when the lender Three yean. When the cheque is 

has given a cheque for the paid. 

money. 

(Old Acta.) 

[Alii. 57 of Act IX of 1871. — Same as above. 

Act XIV of 1859. — No comeponding prouwioa.] 

* 

59. — ^For monoy^*Ment^*^ under an 7'Arec years- When the loan is 

agreement that it shall be made.^^^ 

payable on demand.^^^ 

(Old Acts.) 

[Art. 58 of Act IX of Firnt and second columns same as abcjve— Third 

1871. ^ column When the demand is made, 

Aot XIV of 1859. — No provision correspoHding to the present €urticU, The 
provxsium very nearly approaching the present article 
is that in 8. 1, c2. 9 : — To suUs hrought to recover 
rcovusy leaf — the period of three years from the tifpf 
when the debt became due.] ^ 
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Art.^SO] Act XT at 1877 (Indian LOUTArraoN act)* 

60. — ^Por money deposited^'^^ under Tbtae When the demand is 

* an agreement that it shall made, 

be payable on demand. 

(Old Aeta) 

(Notk), — T here was no corresponding provision in either of the oarlior Acts IX 
of 1871 and XIV of 1859. 

The above two articles, 59 and 60, and the notes hereunder, have to be read 
together. So, the indices in the two articles are numbered consecu- 
tively, 

(Votes) 

Scope of article 59 . 

Difference between this article and article 58 of the Old Act pointed out. 19 B, 
- 352 and G M. 290. 

Scope of article 60 . 

The article would not apply where there is no agreement between the parties, 
(e.^.) a suit against Government to recover surplus sale-proceeds of a 
sale for arrears of Government-revenue. 18 0. 234 (241). 

(Note). — Tottenham and Teevelyan, JJ., decided that cases of this kind are 
governed fay art. 62 {vide page 241). But this case has been since over- 
ruled by 20 0. 51 (F.B.), which decided that art. 120 applied to such 
cases, holding that there is no specific article applying to it and that 
neither arts. 59 and 60 nor 145 applied to them. 

/•— 'Af one^. * 

Oovenunent Beonvitiei 

are not money. A suit for return of— handed over by plaintiff to 

be held by the latter on account of the former, subject to the right 
of dealing with them by sale or pledge, should necessity arise, is 
governed by art. 145 and not by article 59. 7 G.W.N. 476 (481). 

Money lent.* 

(1) Oiattnetlon between loan and deposit 

(a) Whore money is lodged with another under an express trust or under cir- 

cumstances from which a trust can m inferred, the transaction is 
called .s. < deposit ' ; where money is lodged with another under an 
express arrangement that it should be paid back on demand witb 
interest, it is only a ‘ loan.* 19 B. 775 : Compare 6 U.L.B. 470, where 
it is decided that a * deposit ’ necessarily means money Ic^ed under 
a trust and 16 G. 25, which dissents from the last case and decides 
that a deposit does not necessarily imply a trust. 

(b) Though moneys paid to a Banker are called ‘deposits,* if, in realty 

and in point of law, they are moneys lent, the transaction would, for 
purposes of limitation, be governed by article 59. 96 P«B. 1885- 
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2. Money lent.’— (concluded). 

% 

(cf WlicMicr ii traiiKaction is a loaa or a de^iosit, is a question 

of fact to bo decided on tho facts of each case on evidence. 15 C.P. 
L.R. J17. 

Money allowed to remain with another:— 

When' money was allowed to remain in dopo.siL with u- person on condition that 
it shoiiLd cari'Y interest at a certain rate, a suit for the recovery of the 
s.aine would bo governed by art. 51). 15 C.P.Ij.R. 147. 

(M) Banker and Customer 

A suit by a customer to recover money deponited with a shopkeeper and banker, 
the deposit 1>cing payable with interest on demand, is governed by 
art. GO and not by art. 59, the cause of action arising from the date of 
demand. 18 M. 390*5 M.L.J. 203. 

(4) Native Banker and Customer 

The relationship between a native banker and the person depositing money 
with liim in the ordinary way of busiiicss is that of borrower and len- 
der ; and art. 59 governs a suit to recover money lodged with a banker. 
Ill .such cases time would begin to run from tin- date of the loan. 
1.3 B. 338 ; 95 P.R. 1885. 

(5) Money depoeited with a trustee : — 

Where the defendant occupies the position of a trustee and amouuth are paid 
to him from time to time on account of .a minor, and credited in the 
defendant's account in tho name of the iiiinor, a suit by the latter for 
tho recovery of the accumulated amount would fall under art. GO and 
not under article 59. 19 B. 352 : on appeal, 19 B. 775. 

(G) Loan of money for investment in trade 

A according to the defendant’s choici- and repayable with the profits of 

tho trade is governed by art. GO, and time would begin to run from the 
date of demand. 14 W.R. 87. 

(7) Suit for interest 

A alone on inoney lout is neither <iiu! for money InU under an 

agreement that should be payable on demand, fallingjindei arti- 
cle 59, nor one for money dt^fxmtvd under an agreement that it 
should be payable on demand, but one falling under art. 63. 3 A. 328. 

( 8 ) Suit on a registered tfond 

A pa> able on dernaud, is treated as a suit for compensation for breach 

of cuntraci , and is governed by arts. 59 and 116 for purposes of limi- 
tation. 86 P.R. 1881. 

« 

(9) Claim of secured creditors against insolvent’s estate: — 

The is governed by art. 59, as it is in the nature of a suit for a money- 

decree. 12 O.L.R. 165. 

(10) Claim of liquidators : — 

The i.iaim of the liquidators of an insolvent to prove is not governed by art. 60 
but by art 59. 12 O.L.R. 16$. 
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Aot AT of 1877 (indiam lihitatiomt act). 

Payable on demand.* 

(Note).— Before Act IX of 1871, time began to run, in the case of a loan 
under an agreement that it should be repayable on demand, from the 
date of the loan and not from the date of the demand. Act IX of 1871 
(art. 58) introduced a change and made the period mu from the date 
of the demand. This again was abrogated by the present article 

under which time begins to run from the date of the loan. Sec 

the remarks of HoliiOWAy J. in 7 M.H.C. 293 and cf. 1 C. 283, infra, 

•%r * • 

(1) Meaning of the term * on demand ’ 

Where a man promises to pay a sum of money on demand, the money is pay- 
able at once and no demand is necessary before suing therefor, but if 
the promise is made in coiisidcratioti of some collateral thing being 
done on demand, there must be a demand made before the proniisr 
can be enforced. 4 (i. 288 at p. 294. See 7 M.Il.C. 293 snpra. 

Compare 20 M. 245, which holds that the words paifabh on demand " in a 
document mean payable immedialely or forthwith. 20 ^1. 245. 

( 2 ) * On demand’ or ’ when you require/ meaning of 

When a bond is payable * on demand ' or * when you reejuiro ' and thc^ words 
are used as implying a condition for repayment, the money is not rc- 
pa^'able, and the cause of action does not arise, until a demand is 
actually made. 8 M.L.J. 1G7 : Com 2 )arc 7 R.L.K. 489«»10 W.R. 
and 5 B.L.R. 396»16 W.R. 164 (Note). 

(3) Pro-Mote, ezclueion of date of - 

In the case of a promissory note payable on demand, the day on which the 
note was executed should be cxehidod in computing the period of limi- 
tation. 8 B.L.R. 24^16 W.R. O.C. 1. Compare 6 B.L.R. .392. 

j- 

(4) CCuie of action dependent on demand 

Where, according to a contract, the cause of action does not arise until a 
demand is made, lixniiaiioii iK^gins to run only from the date of demand. 
3 M. 87; 

( 5 ) Pro-Mote payable any time within six years on demand 

A—— — docs not fall under article 59. It falls under art. 120, there heiiig 
• no other article specifically providing a limitation for such a case. 
6 M. 290. 

(6) Bi^ receipt ^ 

* When a states as a condition that the amount mentioned therein shall 

be repayable on production of the same at the Bank, the cause of 
action for repayment does not arise and time does not begin to run 
until the receipt is actually produced to the Bank for repayment. 
14 B. 498. 

General. 

Vni-agrieiiltiutot debtor— igiieultiwiit inrety 

Though a suit be barred under this article as against a non-agrioulturist princi- 
pal debtor, it may not be barred as against an agriculturist surety, 
since, in the case of the latter, the period is extended by S. 72 of the 
Dcooan Agriculturists’ Relief Aot. 6 B. 647. 
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4 * Wb€a the hmn ia made. * 

Commenoemant of time 

Tn a Huit to recover money lent upon an agreement that the money ia ro-payablc 
on demand, limitation mnafroni the date of the loan. 2M.H.G.B. 472. 

Pro-Mote payable on demand 

The oauBO of action for a Pro-Motc payable on demand aiises immediately the 
loan ie made, but the day on which the note ie executed ought to be 
excluded from consideration. 6 B.L.R. 292. 

Old Law. 

When the cause of action arose 

Before the present article was enacted, the cause of action for money lent under 
an agreement that interest should be paid at a certain rate and the 
principal should be paid on demand, the cause of action, so long as the 
interest continued to bo paid, did not arise for the principal unless 
and until the demand was actuaUy made. This rule applied to 
Mofussil Couits, the Courts in Presidency Towns following the English 
rule under which the cause of action, under similar circumstances, 
arose immodiatoly the loan was made. The present Act, however, en- 
acted the English rule for all Courts alike, the cause of action now 
arising, under this article, the moment the loan is made. Compare 
H W.R. 234-6 B.Tj.R. 160; 14 W.R. 87. Compare 10 B.H.C. 
A.G. 300. 

5.--‘ Deposited.* 

(1) Depoilt, deflnition of 

The word— does not necessarily mean Ihc lodging of money with another 
on a'* trust.* 16 G. 25 (SI). ^ 

(2) Money dopositod in Bank 

(a) Where money is deposited with defendant, who carries on a banking business, 
from time to time, the amounts deposited beaming interest at a certain 
rate, a suit to recover such amounts will be governed by art. 60 and not 
by art. 59, and time will begin to run from the date of demand. 
16 G. 25. 

The dictum of Whitk J in 6 C.L.B. 470, to the oflect that the word * deposit * 
as diatingui^ed from a * loan * points to cases in which money is 
deposited witli another under an express trust, diaemted from. 

(Rotr).— T his ease (16 G. 26) points out the difference between * a deposit ' and 
* a loan.’ 

Where money representing prosodts and the like made to the plaintiff 
during his minority was deposited by his mother with her father and 
credited in the ficcounts in the name of the plaintiff, the latter’s suit 
(lO roco\ci- such moneys held to fall under article 60. 19 B. 863 ; on 
appeal, 19 B. 775. 

(NoTu).— In this case, the distinction between a * deposit * and a * loan * has 
been pointed out. 
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Art. 60] Act XV of 1877 (jndian umitation act) 

S. - * Deposited. - ( amebidtd). 

• 

fc) Whore :i hiiuk-dopusit carrying coiuponud interest, is withdrawable at the 
depositor's will, the debt becomes duo at the end of each year without 
doinaud and tlie depositor's claim is limited to three years from the 
date of deposit. !il4 W.R. 42. 

(tf ) A suit to recover Jiioncy deposited with a shop-keeper, carrying on the 
business of a banker, and payable with interest on demand, is governed 
by article 00 and not by article 59, the cause of action accruing from 
.Idle date of deinaiid and not from the date of doiiosit. 18 M. 890 
5 208. 

(•'!) Mortgagor's money allowed to remain with mortgagee : — 

Wln^re a mortgagor allows the amount of his loan to remain in the hands of 
Llii> mortgage^;, taking a receipt therefor, a suit to recover the balance 
of'hucb money i.s in the nature of ii suit to recover the amount of a 
deposit. 2 X.W.l'.H.C. 409. 

(4) Floating account- Suit for balance 

WluM’u, ill the case of a floating account, the suit is brought for the balance 
due, it will be iu time if brought within threat years from the time the 
interest w.is paid on account stated for the Iasi time. 1 A.W.N. 48 — 
8 A. 788. 

(5) Suit for cash deposited : 

.\ in 1855 would, if brought after this Act came into force, be 

barred by limitation, if the claim had been barred by limitation while 
Act of 1859 was in force, whether it is regarded a.s a suit falling 
under cl. 9 of S. 1 or under cl. 10 of S. 1. of the latter Act. 
74 P.R. 1882. 

( 0 ) Share of profits deposited : — 

Whore, in a Mahomedan family consisting of two brothers and «n uueks 
accounts of pi'oHts of certain lauded properties having been settled, 
and the luiiounts due to each being separately .appropriated, the share 
of one of the brothers was deposited wibH the uncle, a .suit for recovery 
of the aiiiouiit so deposited was held not governed either by article 60 
or by art. 127. 10 A. 109-8 A.W.N. 8. 

(7) Deposit of palla or dowry money : - 

A deposit of palla or dowj'y money with a banker in the names of the intended 
bride mid bridegroom is governed by article 60 and time begins to 
run only from the date of demand. 5 Bom, L.R. 511. 

(6) Deposit in respect of an ofilce 

A suit for the recovery of a deposit of security for the du^. discharge of the 
duties of an office is governed by art. 1 20, and not by article 12 C. 113« 

(9) Deposit in Oovernment treasury 

The limitation for a suit for recovery of a does not exceed six years 

2 N.W.P.H.C. 379. 

Ah to when time begins to run, sec cases Nos. 8, 4, 6, under (2), 

Nos. 1, 2, 4, 6, under heading (8) ; the two cases under hAnJjn g ( 4 )^ 
and Nos. 2 (c)^ (d)^ 4, d# 6 under heading (6J aupras 

n lOQ 



i^Q Aot Xt of 1877 (INDIAN IMITATION ACt). [APt. 6l 

61 . — For money payable to the Three yean. When the money is 

L plaintiff for money paid paid/®> 

\ for the defendanfc/^^ 

(Old Acts.) 

[Art. 59 of Act. IX of 1871.— Same as above. 

Act XIV of lSo9. — No corro»})oniling proiriaion,'] 

(Notes) . 

Scope of Article. 

(1) 8nit against Secretary of State 

It is doubtfiiJ whether this urtido wonJd iipply to :i suit for the recovery of 
money ps id on behalf of the Secretary of State for India in Council. 
14 0. 25G. 

(2; Payment made by plaintiff for defendant : — 

A suit to recover a balance with reference to payments made by plaintiff on 
account of defendant, would bo Kovernod by this article. 24 W.R. 

- 390. 

(3) Second suit for contribution 

Where the amount decreed against ouo of the defendants in a contribution-suit 
could not be realized, a suit jigiiinst the other defendants to contribute 
towards the deficiency is not governed by Ibis article, but by art. 99. 
1 P.L.R. 149. 

/• — * For money paid for the defendant- ' 

(1) No necoMity for request by defendant 

There need be no request on the part of the defendant that the money should 
be paid by the plainlilT for him. A request will be implied if the 
plaintiff, being comfYellable by law to pay, has paid the money, ahd the 
. defendant has enjoyed the beiiefii of the payment. 5 Bom. L.B. 725 
(727).* 

(2) Suit for contribution by one of two co-owners 

Where money is paid by one of two joint-owners of a tenure to save the estate 
from sale for arrears of revenue and rent, a suit by him for coiitribution 
against the other is governed by this article. 25 C. 844 (P.C.)" 25 1. 
A. 95. 

I 

(3) Suit for contribution by co-sharor 

A suit by one of two co-sharers, jointly liable to pay the rent of the holding, for 
contribution against the other, the whole of the rent having been paid 
^ by bhe plaintiff, will be governed by this article. 6 O.W.N. oexv. 

(4) Suit by one Joint manager against another 

A suit to recover money spent in excess of his share by one of two managers of 
certain temples against another, both being bound under an award to 
< matiage certain temples and defray expenses thereof jointly is governed 
by this article, though it xnay become necessary, incidentally to take 
accounts. 19 A. 244 » 17 A. W.K. 48 (16 A. 888} (FA). 



781 


Jlrt ei] Act XY of 1877 (indiau i«itation act). 

t.—‘Por money paU tor the defendant.' (coneltided), 

(5) Suit against revePBlonary heir:— 

A suit againut a reversionary hoir to reoovet money paid to rodoem a mortgage 
of his predecessor in title is governed by this article. 6 0.0. 212. 

(G) Principal and Surety 

Whrre, in consequence of tlie failure of the principal debtor to pay, the surety 
paid the amount due, a suit to recover the amount so paid is governed 
by this article. 31 P.R. liKH. 

2,— ‘ When the money is paid, * 

(1) Involuntary payment:— 

In cases where there is no voluntary payment by the plaiiitiil but his property 
is attached and sold and the sale-proceeds are paid over to the holder 
of ‘the decree against the plaintiff and the defendant, time will begin 
to run, not from the date of the realiziition from plaintiff, but from the 
date on which the amount realized was paid to the docroo-holder. 

4 C. 529. 

(2) Suit for contribution— Involuntary payment 

It is doubtful whether, in a suit fur contribution by one judgment-debtor against 
another, the article would apply, where no money was voluntarily paid 
by tlio plaintiff but his property was attached and sold and the salo- 
procoeds paid over to a decree-holder. If it does apply to such a case, 
time w'ould begin to run from the date of payment to the decree-holder 
and not from the date of realization by the Court from the plaintiff. 
20 M. 23 { following 4 G. 529). 

But sec 20 M. 080 (096) (F.B.)»>13 M.L.J. 83, whore Bhashvam Avybngar, J. 
has held that the article is applicable whether the amount was volun- 
tarily paid by the. plaintiff, or the same was realized by sequestration and 
sale of his property, or ho paid the money to avoid a coercive process. 

(3) Suit for contribution by manager of a Joint Hindu family 

(a) A suit for contribution against the co-parconors by the Manager of a 
Hindu family, who paid tho whole of the family-debt, is goverued by 
this article, tho cause of action arising when the money is actually re- 
paid by him. 8 M.L.J. 271. 

fb) Where a managing member of a Joint Hindu family borrows money and 

• spends for family purposes and then brings a suit against the other 

nieiubers of the family for contribution, having repaid the loan out of 
bis private funds, his cause of action would arise on the date on whioh 
ho originally expended the borrowed money on behalf of the family, 
and not on that on which he repaid the loan. 5 C. 821 ; 12 W.K. 
194 -■() B.L.R. 103 ; 20 0. 18. 

.(4) Oommencement of time :— 

(a) In a suit for contribution, limitation runs from the date wfien payment 

was made in excess of plaintiH's share, whether this article or art. 81 
applies, 11 A.W.N. 102. 

(b ) The cause of action for a suit under this article docs not arise until 

plaintifi is actually out of pocket so much so that even the passing' of 
a decree against the plaintiffs at the instance of a third person does 
not give ft cause of aotion. 13 C. 155. 
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62 .— J?’or money payal)lc by the Three yean. Wlien the money is re- 
dofondarit to the. plaintiff coived.*^' 

for inoiic^ rijceived by the 
defendant for the plain- 
tiff's use/'* 

(Old Acts.) 

[Art. (i(» (if Art IX of IK71. — Sumr ass above. 

AH X/V nf 1859. — No corivniioiMim// jirtwwioa.] 

(Kotes) 

Scope of article. 

(1) Suit for haq-i-ehaharum 

A by a Zemindar it* not governed b\ this arliclo, whether the claini is 

based on custom or otherwise*. Jft A. 4S0 = 1G A.W.N. 140 ; [ fnllowinrf 
1 A. 444 (F*B.) and 2 A. 358]. 

But see 18 A.W.N. 65, which holdn such suit to fail utid(*r this article. 

(*i) ‘Beeeipt must be on account of plaintiff himself:-' 

To make the article applicable, the amount ought to hitve heeu roeeived hv the 
defendant for the plaintiff . Kven if the receipt had been for stnncbod\ 
else, whose shoes the pkuntifi has stepped into, the artick* would not 
apply. To such a case article 120 will apply. 1.8 A. .868 [/r)//o7/'iuf7 
10 0. 860 (P.C.)] 

/• — ^ Money received by the defendant tor piaintifPs use.' 

A.'— SnitB billing under this article. 

(1) Suit by a member of a Joint Hindu Family 

A against another, after Kuparation, for realization of the former’s share 

in moiu'vs collected under a bond executed in the latter's name alone, 
is goyerued by this article, and nut by art. 120. 6 A. 442^4 A.W.N. 154. 

(2) Suit by one heir against another 

A suit by plaintiff, against his (K}-heir, for recovery of the former's share of 
money received by the latter from a third person, with whom it had 
been depo.siied by the person from whom holh tbt* heirs claimed, is 
governed by^this article and not by art. 120. 3 A. 170. 

(3) Buit against benamidar : — 

A suit by a beneficiary against a bewnniiiar for money realized by the latter I'ln 
a decree ba.scd on a bond standing in his name for the beneficiary, is 
governed by this article. 25 A. 62. 

(4) Suit against recipient’s son or heir 

'I his artiide is a}.'plic:iblc to cases where money was received by ihti defendan/ 
himself. If the defendant had not received the money but his father 
had, the cause of action c<mld nut arise until the father's death, 
because it is then that the boti reodves the money. 25 A. 55. 



Art. 62] Aot XY of 1877 (indian limitation act). 78;^ 

i.—* Money received by the defendant for plaintiffs use.^’—iomUL) 

A. -Suits fallixig under this article, 

(h) Suit by decree-holder against auetion-parchaseF :» 

A suit by iho liulduv of a iiioiie^'-decroo, which had been sold iu execution of a 
decree agaiiisl him, against the aiiction-jUiJT.lijjscr (on the siile Insifig 
sot aside), for recovery of the money realiasod by the latter uuder the 
decree, is governed by this article. ‘2 A. ^54. 

(6) Suit for recovery of money on failure of consideration 

Whore a sale, by a member of a joint Hindu fainih , went- off on objtU'tion 
being taken by the other co-sharers, when the purchaser attempted to 
take xxissession of the property, a suit by the latter for recovery of 
mnney paid by him held governed by art. 07 and not by this article. 
If it did not fall under art. 97. it would fall under this article. Time 
■ begins to run when the consideration fails. 19 C. 123 (P.C.)alH l.A. 
158. 

(NoTii). — 'rhe High Court had hehl in tbii same case that this article, was 
ap])1icuble to the suit. 15 C. 51 . 

(7) Suit by vendee againet vendor for compensation 

Suit for compensation by vendee against vendor, for failure to give possession 
of part of the lands sold in conhequonce of the latter’s not having title 
thereto, is governed by this artiede and not by art. 07 ; and the cause 
of .action, in such eases, arises on the date of the sale. 25 B. 593 »:S 
Bom.L.R. 190. 

(8) Suit by assignee of mortgage against assignor 

Tf, ill a redQm]}tjnn-Huit against the original mortgagee and iissigin;e from him, 
the latter’s title is not roeoguized owing to iioii-registraLiori of the dcjcd 
of assignment and the mortgage- money is paid to the original inurt 
gagee, a suit by the assignee against the original mortgagee for the 
roeoverv of the amount i»uid for the iisKignmenl w'ill he governed by 
this article, being one for jneiie\ leeelved by the defendant for the 
plaintiff's use ; if, in the same case, the assignment of the mortgage 
had been followed by pos.seKsion and such possession is lost owing to 
iion-rcgistration of the deed of assignnieut, the suit will be regarded 
one for money paid upon an existing consideration Avhich afterwards 
r:i.ih-d (art. 97). Tn the Cornier ease, the recei))t of thf mortgage amount 
b> thi* mortgagee and in the latter, the^loss of possession, will be the 
starLing point. 25 M. 39G. 

(9) Sale void iaifio 

A suit to recover money paid on a »alc which is void oh hiilnf, ib governed by 
this article, the cause, of action running from the date of the sale. 
18 M. 173 = 5 M.L.J. 32. 

(10) Mesne profits— Suit by real owner against benamidar : - 

A suit by the real owner against a purchaser, (the latter denying the 
title of the former) for mesne profits, is governed by this article. 

7 A.W.N. 91. 
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Money received by the defendant for plaintiff m use^*'-'(corUd.) 

A.— Suits falling under this article.— 

(11) Suit for corapenBatlon-moBey 

A Huit by a mortgagor against the mortgagee to recover the oompentuLtion- 
monoy paid b\ (government for the mortgaged land and wrongfully 
received by the mortgagee, is governed by this article, the cause of 
aeliioii arising from the date thn iiioiiey was xmid to the defendant mort- 
gagee. 1 A.W.N. 54. 

(12) Suit for GoYemment allowance 

Suit for .arrears of piaintid's .sliai'e in a certain gowa'iiinciit allowance received 
bv the dofendaiit is governed by this article. *22 K. fUi9 : Cf. 15 B. 135. 

(13) Emoluments of Bhetaandl vatan s— 

Suit to recover the oxccrr in the contribution paid by the holders of a part of 
a shetsandi vatan, towards the annual emolnineni of the office-holder, 
is governed by this article. 10 B. 665. 

(14) Deshpande vatan— One co-sharer against another;— 

• A suit by one co-sharer against another for rc(X)very of arrears, the whole 
having been received by the latter, (defendant), is governed by this 
article. 9 B. 111. 

(15) Oesais— Amin Sukhdi allowance 

A suit for his share of amin sukiidi allowance by one di>sai against another, 
who has received the whole allowance, is governed by this article and 
not by art. 132. 8 B. 426. 

(16) Landlord and tenant— Money-value of grain 

A suit by a landlord against his tenant for arrears of money-value of fixed 
ejuantities of grain payable annually by the latter to the former is 
governed by this article and not by art. 132. B B. 234. 

(17) Haks-Yatani- 

A suit by one sharer in a vaian against auolhcr sharer or alleged sharer who 
has improperly received the plaintiff's share of the tuik, is governed by 
this article and not by art. 132. 7 B. 191. 

(18) Suit for recovery of surplus salo-prooeeds 

A suit for recovery of surplus-proceeds of u sale held under Regulation VllI of 
1819 (Bengal) wrojigfully taken out by defendant in execution of a 
decree against a third party, falls under this article. 30 C. 440 s 7 G. 
W.N. 520 {disnenting from 8 B. 17). 

(19) Undivided Hindu family : — 

A suit for share in oulstandings, left undivided at a partition of a joint Hindu 
family, afterwards realized by one member of the family, is governed 
l)y this article and not by art. 127 . 24 C. 809. 

(20) Suit for surplus sale-proceeds in Collector’s bands 

A suit for recovery of money in the hands of the Collector, being the sale-pro- 
ceeds of certain property sold for arrears of Government-revenue, would 
be governed by this article and not by art. }45, 18 0. 23^, 
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Art. ttj Act Xy of 1877 (indun Liiin'ATioN act). 

/•— • Money received by the deteadnnt for pimintitfe uee.*—‘(ctmUi,) 

A. — Suits falling; under this article. — (contmued). 

(21) Short delivery of goods 

A suit for recovery of balaucc due on acscount of — is governed by this 

article. 14 G. 457. 

(22) Honey repayable on a oontingenoy 

A suit to recover money deposited by the plaiutiif with the defendant, upon 
tHfe" understanding that it wUl be returned in a certain event, falls 
under this article, and not under art. 115. Limitation begins to run 
on the happening of the event. 5 C. 880^6 G.L.R. 355. 

(23) Money obtained by fraud and collusion 

A suit for recovery of money obtained by fraud and collusion is a suit for money 
received by the dcfeudiuii for the phiinlifT's use, and must be braught 
within throe years of the date when the money was received. 2 C. 893. 

(24) Suit by one decree-holder against another:— 

A suit by one of two joint decree-holdors to recover his share of the decree- 
amount against the puruhiiiser of the decree from the other deuree-holder, 
the purchaser having executed the decree, would — if he had any cause 
of iiction against the purchaser,— be for money had and received for 
plaintiH's use, and would be governed by this article. 2 G.L.R. 165. 

(25) Suit by one Joint-eroditor against another 

Where two out of three joint-creditors received from the debtor more than 
what was due to both of them jointly, the cause of action, for a suit by 
the third to recover the excess collected, would begin from the date of 
such excess collection. 9 B.L.R. 3483^16 W\R. 20 (P.C.) 

(26) Suit to recover over-payment:— 

Where money was paid in excess of what was duo iii pursuance of a contract, 
a suit to recover bacjk the money so over-paid is governed by this 
article and not by art. 145. 25 W.R. 415. 

(27) Suit by one co-heir against another:--- 

A suit by plaintiff for recovery of his share of the rent of a certain hind; he 

• and the defendants lx)ing jointly entitled to the whole rent and the 

defendants having received the whole amount, is governed by this 

article. 10 M. 69 (73) ; following 3 A. 170. 

• 

(28) Bait for share in debt covered by a partition-decree 

Where, after a partition-decree in plaintiff’s favor,' his father realised the whole 
of a debt duo to the family and covered by the partition-deoree, and 
the son sued the father for recovery of his portion of amount 
realized, the suit was held governed by this article. 6 M. 402. 

(29) Butt against representative of agent for account 

Whether this article or art. 120 applied, a suit instituted within three years frgm 
the date of the agent’s death, against the representative of the agent for 
an account of money received by the agent, is within time, the cause 
of action arising from the date of the death of the 4 gent. 96P.R. 16g6. 
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L--* Money received by the defendant tor plaintiffs ase.’—fccmtd.) 

A.— Suits falling under this a,rticle.—(c(mdudvd). 

(HO) Ward against guardian— Suit for specific sums received 

'rhis arLiulc is applicable l.o a suit, by a ward agiunst iho guardiau, to recover 
speeitio sums received during plaiiitilT's luiimrity, such ii suit not 
being one for an aeconnt. 50 P.R. IH8H, 

(HI) Badni transaction 

A suit to recover advances jna<b; in a which is one in the nature of a 

gambling trausaelioii dop:;iidiug on tbe rise and full of the market, is 
govornod by this article. 194 P.ll. IftR'i. 

(H'J) Suit for refund cf ferry tolls illegally collected 

A — ■ . - iii a lessee, iji eveuss, under an honest mistake that he was entitled to 
make the excess colieotioii under Aot XV 11 of 1H7R. may be governed 
by this article or article 90. But the defendant may also claim the 
iMmeht of art. *2. (i5 P.R. 1880 Jii m P.K. 1880. 

(HH) ^ Suit for refund of money-decrees since superseded 

A suit for refund of excess collections ol nmts niiide under a decree fur enhanei^- 
meut of rent and other dcH:rees following such decree, the (tontrolliiig 
decree being snbse«j[Uently reversed and superseded on appeal to the 
Privy Council, will Ii«*. Such a suit may fall under this article. H C. 

HO (F.B.) 

(H4) Suit under Civil Procedure Code, S. 295 : - 

(a) A ^l)y a marlgagc-decrci:-holder for ie(U)\erv of sale-proceeds paid 

to defendant under a wrong order of tin- fyourt, i.s governed by this 
article. 1 A. 333 (F.B.) ; 15 11. 438. 

(b) Per Stuart, C. J. and Spank if.. J. ; — Such a suit is one falling under art. 

120 of the present A«-t (=wart. 118 of Act IX of J87J). 

(35) Voluntary payment 

Money paid under co]n]iulsion, to prevent an impending sale of property 
purchafMid by plaintiff, is not a voluntary payment. 16 G. G56. 

Ctnnpttre 20 M. 23 & 2(5 M. 68G = 1H 83, (Case No. 2 under heading 

No. 2, under art. 01 mpra). 

B.— Suits not falling under this article. 

ft* 

(1) Suit by client against pleader’s heir; — 

A suit by a client to recover, from the legal representative of a deceased pleader, 
money received by the pleiuler on behalf of the client, is governed by 
tirt. 120, and not by this article or by art. 89. 26 A. 55. 

(2) Suit for money paid by a pre-emptor:— 

A suit by a pre-emptior for recovery of money paid by him under a decree for 
pre-emption which subsequently became void for default in payment 
of balaTice of pro-emption amount within a given time, Juld governed 
by article 9*! or art. 120, and not by this article. 8 A. 278«>C 
A.W.N. 95. 
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Art. 02] Act AY of 1877 (indian act). 

/. — • Money received by the detendant ior plaintiff e uae.'—feontd.) 

' B.-Snit9 not falling under titis article.— rconitMueii). 

(3) Suit to enforce equitable claim 

fq ) \ — in respect of moveables wrongfully converted by a deceased person, 

Mgaiiist wboin decreso had been obtained, snob proceeds being held by 
the defendant as agent of the representative of the deceased, is not 
governed by this article, but by art. 120 ; because such a suit is really 
one* to enforce an eijuitablc claim, on the part of the plaintiff, to fol- 
low the proceeds, for which there is no specific article in the Act. This 
article does not apply to such a suit. 10 C. 860*«11 l.A. 59 

(b) A suit based on an etiuitsible claim, against a trustee, for possession of share 
and for account and recovery of profits, is not governed by this article. 
7 a'. 25.. 4 A.W.N. -219 : [Itf/nTing to 10 C. 860, (P.C.).] 

. (4) Balt for residue of sale-proceeds 

A suit to recover the residue of the salu-proceeds of an estate sold for arrears of 
Government-revenue is governed by art. 120 and not by this artiole (if 
the case bo not governed by S. H).—Per PiooT, J.) 20 C. 51 (F.B.). 


(5) Suit for compensation-money:— 

(a) Where compensation -money, paid by (jovornment for land taken up for 

public purposes, was drawn by a nwkiirari lessee, a suit by the owner 
against such lessee for recovery of the amount was htUd not to fall under 
this article but under art. 120. 5 G. 597=^6 C.L.B. 45. 

(b ) In execution of his money -decree, ii dccrco-holdcr attached some property. 

A claim was preferred suid the property was released from attachment. 
Th<i decree-holder, in a ro|.p]laj' suit brought by him, obtained a 
declaration that the pi'ox>erty bcloiigtHl to the judgment-debtor. In' 
the meantime, the pfOin-rtN wub taken up by Government for public 
purposes and the componsatioii-nnmey was paid to the claimant. The 
decree-holder having atliKihcd and sold this amount as debt due to the 
judgineiit-dobtor, plaintiff purchased the same and now sued the 
n'cipiuuts of the luuouut from the Govcriimeiit, Such a suit was held 
not one falling under tbi^ article, but one under art. 120. 15 Af. 382. 

• 

(6) Honey pnid through fraud or mistake:— 

A suit for cvnnpcnsation-moncy paid to defendant under the .Land Acquisition 
Act, either through fraud or mistake, isfiot governed by this artiole but 
liv art. 95 or 96 ; aud time begins to run from the date of plaintiff's 
discovery of the fraud or mistake. 6 M. 344 (350). 


iV 


B not void ab initio but subsequently faUing 

A suit for recovery of purchase-money paid for a sale, which being valid at its 
date, subscquoutly fails on account of want, or defect, of title in the 
vendor, is governed by article 97, as one for recovery of moni^inn 
ftiilure of considoratioA, and not by this article. The starting paint of 
limitation in such a case is not the date of the sale, but the date on 
which it fiiUs. 18 M.L.J. 82 ; 19 C. 128 (P.a) ; 6 A, 214. 
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/• — ^ Money received by the defendant tor piaintitP a useJ-^(conld.) 

B. -Suits not falling under this 

(8) Suit for excess rent paid 

A suit for a refund of the cxccish rent, paid iu cotisuqueiico of a decrou siiicu 
reversed, is not go\L'rued by tlii-! article, but bv art. lao. C.lj.H. fJM. 

(9) Suit by purchaser at execution-sale 

A for recovery of moLi(3y paid by liim for tlio purchase, on the ground of 

want of title iu the judgiaent-debioi', is governed by art. ViO, and not 
by Ibis article. 16 M. 861 *3 m. 

(10) Suit for money received under a subsisting decree since reversed - 

A suit by 11 Mircty to »*ecovcr juoiioy which he hud reali/ud by suniinary process 
under S. 583, C. P. Code, but which dcfciulaiii intercepted under colour 
of <i decree subsequently reversed, is jiot govijrned by this article but 
byart.l'iO. 18 1^1.487. 

(11) Suit by co-sharer against lambardar for proSts: - 

A suit by ii co-sharer i)rojirietor of u village against a Lanibardar eo-shiirer for 
• his share of the profits is, in it.s nature, a suit for an ae.e.ount, and is 

governed by art. l*iO, and )inl by this article or bv art. 80. 10 C.P. 

L.B. OH. 

(12) Suit by ward against guardian for account : • 

A suit by a ward against the guai'diaii for an account of the profits made by the 
latter during the. foniier's ininorit.v is not govertie.d by this article, but 
by art. 1-20. 8M».B. 1801. 

(13) Excess road cess : - 

A suit for recovery of money alleged to havi* becni paid in excess of the .sum 
dcraandable by defendant from plaint ilT on ac;eimnt of road-cess and 
public works ress is goveined b\ ariirle 96, and not by ibis article. 
12 0. 533. 


‘ When the money is received.* 

As to when time begins to run, see:— Nos. 4, 6, 7, 8, 9, 11, 22, 23, 95 
29, under heading 1 (A), luid Nos. 6 and 7 under heading 1 (B), nupra. 

General. 

Right unaffected by S. 72 of the Contract Act ' 

A right to recover money had and received for plaintiff’s use is unaffected by 
' S. 72 of the Contract Act. 25 M. 548. 

88.— For monOT payable for iu- Three years. When the interest be- 
terost<'' upon money due comes due<*>. 

from the defendant to the 
pLiintiff. 
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Act XY of 1877 (iNDUK umitation act). 

(Old Acts.) 

[Art. 61 of Act JX ol Itf71. — Maine as above. 

S. /, cL If irf Jet XfV of JSS!) ■■ -Xn prorimm Moeihj eorn-HjjOiHliy to ihu itrlteU. 

The niie very nettrlg nyprtKwhiiiy it if <»“' 
luitipff i»i li. ^ e/. 9.1 

(Notes) 

' Scope of article. 

Suit for interest on acoount stated 

Where an account stated shows a ha lance representing the principal sum daposit- 
I'd with a hank and interest thereon calculated at a certain rate and 
then the debtor-bank offers to pay, and does pay, the principal and in- 
terest calci dated at a less rsLl.e, and the creditor sues for the difference 
between the interest mentioned in tlic aecounl .-.tilted and that actuall> 
paid, th«! suit is one falling under this article. A. .S28. 

/.—‘For money payable for interested 

(1) Interest separately covenanted for : — 

If a deed of mortgage covenants for payinout of interest separately and inde- 
pendently of the payment of princip.a], as some well-known Lnglish 
mortgage-deeds do, the mortgagee may sue for overdue interest aloue, 
without calling in the principal even after it boeomes duo, the cause of 
action for interest in such oases being independent of that for the 
principal. 11. 2(J7 (271): Cf. 12 A. 208. 

(2) PosUViem interest : — 

Whether post-fUem interest is or is not pa\able. depends entirely upon the inten- 
tion of the parties to a contract, to be gathered from its terms. If it is 
their intention that interest .should eontiiuie to be paid even alter the 
due date, the amount accruing due may he recovered as infnrsi. If 
such is not the intention, it may be rccovereil as damages so long 
as ih*' pi incipal remains unpaid and unbarred ; such d.amages may be 
• . recovered for six years before suit, the cause of action accruing every 

moment of the time during which the principal remains unpaid. 19 
A. .‘10 (P.C.)— 28 I. A. 188 [overruh7tij 17 A. 581 (F.B.)]. Compare 73 
TMi. 181)2. * 

(Notk).— 2.5 0. 24(i, on the point that the determination as to whether 
post-diciu interest is or is not payable is dependent on the intention of 
the parties to Imi gathered from the terms of the contract lietweon them. 

(3) Post-diem intereBt— damatfes 

‘ Where no provision is made for pjst-dirm interest, interest is claimable and o^- 
culablc by way of damagc.s ; and such damages cannot be recovered as 
a charge ou the property mortgaged, if any. If the deed is registered 
it is recoverable for six years before suit. 13 A. 330 ; 10 A. 85 ; 11 A. 
416 ; Compare 1 A. 603 : Cowpare also 19 C. 19 and C C.P.L R, 22. 
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Act XY of 1877 (INBIATI I.IMITATIOK ACT). 

/.—‘For money poynble tor lnteroMt.'-~(imtmufd). 

(Notr). — In iho above cases (13 A, 10 A and 11 A.) it was decided that in such 
cases there is but oue breach of contract on non-payment of principal 
on iho due date and there is no question of continuous or successive 
breaches. So far as this point is concerned, the Privy Council holds 
that there is a continuous breach [ride 10 A. 30 (P,Gi)3«23 J.A. 138] ; 
Cotttpare 2 O.W.N. cni. 

(4) Pcst-diem interest— inatalment-bond : 

Though an instalment-bond contains no cr.prc.ts provision for payment of in- 
terest after the date of default, still the Court will be justified in 
granting interest so long as the principal iii 'improperly withheld, as, 
otherwise, default in pa>'iiient of principal would result in an undue 
advantage to the debtor. 28 M, 534. 

(5) Post-diem interest— Conditional sale:— 

Whore no provision is made in a deed of conditional sale for payment of in- 
terest after due date, the claim for post-diem interest is a claim for 
. compensatifui for broach of contract ; limitation would run from the 

date of dcfaiilt, the period of limitation being six years. It cannot lie 
charged on land mortgaged. 19 C. 19. 

The same rule applies in the case of a bond. 8 O.P.lj.R. 95. 

See also 18 M. 257 - 2 M.L.J. 235, (at pp. 2Cl and 262), and 18 M. 331 on the 
same point. These cases also decided that such damages cannot be 
charged on the property mortgaged, if any. 

(6) Interest due on mortgagee s— 

In the case of mortgages the limitation applicable for interest is the same as 
that for the principal. 101 P.R. 1880. 

(7) Interest by way of damages : — 

When interest is aUowed by way of damages, the qiuiniuvi of damages is left to 
the discretion of the Court and the standard by which such damages 
should bo measured will depend upon the circumstances of each case. 
8 A. 486. 

» (t 

(8) Interest awarded as damages 

-cannot bo recovered for more than six years before suit. To such oases, 

art. 120 api^lies. 5 O.W.N. 856. 

(9) Enhanced rate of interest 

Where a mortgage-deed contained a stipulation for enhanced rate of interest 
' afUit duo date, the mortgagee is entitled to recover intorest by way of 
damages for only six years before suit. 2 C.W.N. ovii. 

(10) Act XXYlll of 1885, (Interest Act) 

Wbbre, interest at a oertaiii rate is fixed in a bond, Courts most allow interest 
at such rate up to the date of decree. 8 M. 125 and 12 M. 485 [dissent- 
ing from 12 C. 569 (F.B.)J ; 3 A. 91 (107) (PA) -7 I.A. 196. 
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Art. 68] ' Aot XF of i877 (isdun ujutatjok act). 

I.~‘For aioiuy payabl 0 tor latomi*—(eiinehided}. 

(It) latemt let, XXXII of iSSB 

(a) When a bond makes no provision for payment of interest after the due date, 

interest is payable by virtue of . The period of limitation is 

six years. 24 G. 699 ; 21 C. 274. 

(h) Such amount, allowed under Act XXX II of 1889, will not be a charge on 
the land mortgaged, if any. 18 M. 257 ; 24 C. 699 (F.Bo): fy. 19 C. 
19, 10 A. 85. 

(() See,om/m, 18 M. 248, and Trevkuyan and Banerjek, JJ., in 24 G. 699 
and 21 G. 274, where it is held that it is chargeable on land owing to 
the combined effect of the Interest Aot XXXII of 1839 and s. 88 of 
Act IV of 1882. 

(12) Damdupat:- 

See 3 B. 312‘, p. 832, as to the applicability of the rule of damdifpaf in a case of 
a mortgage by a Hindu where no account of rents and profits is to be 
taken. 

* 

(13) Right to intopeit when principal barred 

When the principal is barred, no claim can be put forward for interest, which is 
only accessary thereto. 27 B. 330 ; 5 G. 759 (765). 

See also 1 M. 228, where the same question is discussed. 

(14) Intercet charged on land 

Where interest is charged on land, as in a mortgage, such interest may be le- 
ooverod for twelve years. 6 M. 417 (6 B. 719). 

(15) Interest in redemption-suit 

In a redemption-suit, the znortgagoo is entitled to interest from the date of the 
bond up to the date of decree, and not merely up to six years from the 
date of the bond; because the law fixes no limit of time for the pay- 
ment of interest to a mortgagee. 14 B. 113 (12 B.Il.C. p. 88). 

(Note).— T he suit, in this case, was based on a mortgage of 1633 and the suit 
was brought in about 1883 or 1884. 

Compare 147 P.B. 1890 (F.B.). oven riling 57 P.B. 1888 and approving 8 P.R. 
1890.— This F.B. dooidcs that the mortgagor cannot avail himself of 
the provisions of art. 132, so'as to obtain redemption on payment of 
the principal and so much of the interest only as has accrued during 
the twelve years before suit. 

(16) Foreelosure suit - 

In a foreclosure suit, interest should not be added to the mortgage money. 
6 C.P.L.E. 22. 


F.— 'Becomes due,* 

Mwiiing of the word 'due':— 

The word ‘ due ' means due under a contract express or implied. Intoraet 
assessable by a Court as damages and not payable under a contract, is 
not interest * due Compare 17 A. 581 at pp. 587, 688, and the remarks 
at 25 M. 603 (612)— See also Mitra's Limitation, p. 861 ^4th : 

Ctmpare also, the remarks of Subbamanu Aytbb, J. at p. 884 of 
18 M. 881. 
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Act XY of 1877 (iNDlAH lihitatioh act). 




64.- For money payable to the Three yeere^ When tin* accounts are 
plaint iff for inonc»v found stated in writing signed 

to bo due from the de- bv the defendant or his 


fondant to the plaintiff 
on aciJOunTs statecb*^ he- 
tween rln^n. 


agent duly authorized 
in tin's behalf, unless 
where the debt is, by 
a siiniiltaneous agree- 
ment in writing* ^>signod 
as aforesaid, made pay- 
able at a future time, 
and then when that 
tinu* urrives. 


(Old Acts). 


[Art. &2 ol' Act fX ol IH7I. — Coiiirniis 1 and 2, saiiio !il»(»\t*. (?ol. .‘t : When 

the nfroiints are stated, unless whei'e the 
debt is made payable* at a tunire time and 
then when that time arrives. 


Art* XI r iif /A'.-J/y. -Ao vurrosimidinf^ prorittion j 


(Votes) 

Scope of article. 

Money depoeited by PiaintllT:— 

If a defendant holds, as trustee, money hiait hy piainiiff in deposit, the caKC will 
fall not iinder Ihis article, bnt under article (%). 28 C. 898. 

I.- ' Account stated^ 

(1) Definition of ‘ account stated * : — 

fn) An ‘account statod ’ is one where sfveral rross-claims arc brought in 
account on cither side and are set nff :igaiii.st each other and a balance 
is struck, the eonnidcratiem for the ]>:iyTnent of the balance being the 
discharge on each side. Such an account stated evidences a now con- 
tract. 23 A. ri02 ; 7 (».C. IGfi : 7 B. 414 (417* ; 11 C.P.L.R. 05 ; 2 C. 

’ P.L.R. 40. But cnmjHire, 20 M. t86a«12 M.L.J. 444. * 

(hj The striking of a balance in an account, the items of which arc all on one 
side, does not amount to a^i * account stated.' The .signature of a 
^ debtor to such ii balance is nothing more than an acknowledgment of 

a debt. If, therefore, the debt is barred at the date of the acknow- 
ledgment, the. latter cannot help to extend the period of limitation in 
^ favor of the creditor. 15 A. 1—12 A.W.N. 215 {follmring 7 B. 414^ ; 

13 A.W.N. 34. Cf. 9 B. 516. 

(c) When the iiecount coniiiists of only one item on the debit side containing 

the signature of the debtor, it will only be an acknowledgment and not 
‘ an account stated.' 9 B. 516. 

(d) \n * account staled ' is an adjustment of account assontod to by both 

parties. 6 0.447 (451) 
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Act XY of 1877 (fNi>iAM LurrrATioN act). 7{>:i 

‘ Account stated. ’—feotUmited). 

(e) A uivrv iickiiovrledgmout of u balanoe struck is not aii ‘ oocouitt stHtud ' 
within tho iiieaniug of the article- ; nor does it fomi the basis of a fresh 
ijontract. 3 A. 681 ; A.W.N. (1881), C6 ; G M.H.C. IW ; 23 A. 602, 

1 foilawUuj 15 A. 1»12 A.W.N. 215 and 22 B. 513 ; and dhtiiujmalnntj 

2 A. G4I ; 2 A. 872 ; 3 A. 148 ; 3 A.W.N. 47.] 

(2) Dlffepence between * account stated ’ and * acknowledgment ' 

Se*!7 B. 414. 

( o ) Ruku or adUuBtment of account 

( n) The ruzu '* or iidjnstnieni u( an account can operatt' either as a revival of 
an original promise < r as evidence of a new contract. As iui ackiiow- 
ledguicnt, it would have no eff(u:t under vS. ID of the .\ct, if it wore not 
made in writing and signed bc^fore the expiration of tho jjoriod of liini- 
tatioii prciseribed. tf it is relied on as furnishing a new cause of action, 
it must contain a promise in writing, such as is re.quired by B. 25, 
olauHo. 3 of the Contract Act— a hare statement of an account not 
being sncli a contrac:t. G B. 083. 

(h) A cannot be sued on as a fresh contract. It can only serve to 

prevent the operation of the Art of limitation. 22 Lh 613. 

(4) No nocesilty for reciprocal demands 

In order to bring an ^ neianiiit staled ' within the article, it is not iie.ccssary 
that there should be reeiproe;il demands between the parties. 26 M, 
180^12 M.lj.rl. 444. 

Compart 23 A. 602 and 22 B. 613. 

(6) Here acknowledgment not promise to pay 

A bare ackiicwb'dgnient under S. 10 of the Ijimitation Act does not imply a pro- 
mise U» pay on which a right of suit can be based. An aeeonnt si» 
aeknowlcdged is not an ‘ iu*eonnt stated.' 11 C.P.L.R. G6. 

(6) Unsigned statement of account;-- 

A suit based upon a stateiuont of ae^ount not signrsl by tho defendant would 
* not fHll under this i«rliele. 10 C. 284 (20G) »13 G.L.R. 445 (F.B.)- 

(7) A verbal statement of account followed by verbal promise:-— 

(a) .An * account stated ' will be a substantive cause of suit in itself, only when 

it is in writing and signed by the dofoudant ; and a promise to take a 
ch‘bt out of the operation of the Limitation Act must be in writing, A 
mere exami nation of account, followed by a verbal promise to pay the 
balance found to lie duo. cannot save a claim barred by limitation. 
IG U. 331). 

(b ) A sottlcniciit of accounts between two partners, followed by the verbal pro- 

mise of one of them to pay the balance found due to the other, affords a 
good cause of action for a suit, the promise being a contract supported 
by good consideration. 21 M. 366. 
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Account Mimted.^—O^'i^cluded). 

Cmnpare 7 C. Si56-B C.L.R. 583, which douidoB that this article is applicable 
whether the accounts are. staiiui verbally or in writing ; and 10 C. 284, 
which decides that this article is not applicablo to accounts stated 
verbally ; and 10 C. 1033 and 20 IMt- 1888 which decide that art. 116 is 
applicable to all eoutnicts which arc not in writing registered, and not 
otherwise specifically provided for. 

(e) A verbal promise to pay, even when it is on a settlement of account, cannot 
save limitation. 6 M.U.G. 51. 

(Noxifi). — This was a ease lieforc Act IX of 1871. 

( 8 1 Hemonuiduin in onditop*t book signed by debtor:-- 

A , which acknowledges that a specified amount is to be received by 

the creditor with interest and that another specified sum is to be 
received on a fixed date contains an implied promise to pay and can form 
the basis of a suit. 8 P.R. 1878 (P.B.) (follouwd in 83 P.R. 1882.) 

(9) J^ddltfon of email and unauthorlaed items 

A person could not, by adding small and uTiauthoriscd items in certain months 
and delivering his account subsequently, renew the statement of ac- 
count up to the date of delivering the account so as to give him the 
benefit of this article. 5 0. 7t59. 

(Notk). — This was a case under art. 62 of Act IX of 1871, 

(10) Statement of account by guardian 

Unless the act of guardian in the matter of the settleiiient of accounts 
is beneficial to the interests of ilie minor, a suit against the latter upon 
an account stated by his guardian cannot succeed. 13 C.L.R. 112. 

(11) Pover of partners to sign aooounts of Indebtedness 

It is competent for one partner to sign an account iu ackiiowledgnicrit of indebt- 
edness and thereby bind his co-partner. 26 ^1. 186. 

(12) leiftunts settled— registered partnership deed :~ 

A suit by ono partner against another (both trtidiug under a registered partner- 
ship deed which provided by whom and in what proportions^ the loss, 
if any, in the business should be home) for the defendant’s share of 
loss in the business, held governed by art. 116 and not liy this article, 
notwlthstaiiding the fact that accounts were settled between the 
plaintii! and defendant. 14 M. 465«1 M.L.J. 482. Compare 12 C. 357 
and 3 M. 76. 

2-—* SimuUaneoua agreement in writing Stc.^^ 

(1) Oral agreement:— 

III order that the plainiifi may have an extended period of limitation, the 
simultaneous agreement to pay the. amount found due at a future 
time must be ‘ in wntiug * and signed by the defendant or hie agent : 
otherwise, the claim would be barred after three years from the state- 
ment of account. 86 A. 67 ; 8 B. 648, 
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, Simultaneous agreement in writing Ac.* — (coTichided). 

Buit against Hindu sons on accounts stated by father : — 

if l-lio suit cuuld ijoi be in time, if brought against the father on a sottlcmontof 
•iccoiirits, it would be barred against the sous, unless the latter were 
M)ught to hii made liable on the ground of a pious duty on them to pay 
th(‘ debt of their father or iiuless they had given an aekiiowledgmoiit 
in writing which could have the effect of giving an extension of time, 
rhcrc could be no such pious duty whore the sons wore divided from 
their father .*t the date of the sett lemon t. si5 A. 67; compare 
t2H \. -.iOti. 

(11 Kistbandi:- 

\ , or jHtition proseiiLod to Courl signed by the defendant, whereby the 

dcfciidiiiH agreed to pay a certain def:rce-dcbL in certain iustalmeiits. 
\NilU a proviso that the whole aiiioun I should be exigible in case any 
one of the instahnents is not paid on the due date, may be regarded 
a.-' a statunicnl of an acconni in writing falling within this article. 
M C. tliy CJll). 

(4) Difference between the old Act and the present Act — 

I'nder the. old At l. (IX of 1871), Ihc aceomits need not necessarily be stated in 
writing lo give .i starting point of limitation ; but, under the ijresent 
\ct, the staleinciil of accounts must, in order to give a fresh start of 
limilation, be in wilting and signed by the debtor or his agent. Aii 
uiiwriltcn and unsigned statement of uccouiiL cannot fall under this 
article and eaiinot give a starting point from the date of the state- 
ment. ;j \. Mfi (P.B.) ; 2 A. 872 : l A.\V.:T. an ; 2 O.L.R. 340. 

(Notic). — S ec the same cases, 3 A. US (F.B.) and ‘2 A. 872, at p. 530, supra, 
noted under S, 2. 


(Old Law.) 

iNotk). — The hdlowing cases bore on the law as it existed before the enactment 
of the present Act. They arc iiiMTtod here to help the. reader in know- 
ing what the state of the Ijaw was Ixjforc this Act. 

(1) Verbal admisBion of correctness of account 

\ , the items of which are barred by limitation, docs not furnish a new 

• starting point of limilation. 3 M.H.Cl. 378. C/. 4 W.R.S.C. Bof. 1, 

(2) Account between principal and agent 

Wliero a sell leiiieiit of accounts was made bctwuan a coiumission agent and bin 
principal and a ecrtaiii amount was fumid to be due by one to the 
other, the date of such scttlcmoiit of accounts would bo the starting 
j»oixit from which limitation could be counted. 24 W.R, 440. 

(3) Settlement of cross-elaims 

An unsigned iidjustmeut and sottleinent of accounts would save limitation, 
provided there be cross-demands. 9 Boni. H.C.0.0. 429. 

(4) Adjusted account signed by debtor 

A suit to recover the balance of an accoimt adjusted and signed by the defend- 
ant fell within the provisions of cl. 16, s. 1, Act XIV of 1869, and not 
under ol. 9, s. 1, of that Act. 6 Bom. H.G.O.G. 16. 

Ti 


102 



796 


[Art. 68 


Act XY of 1877 (INDIAN IMITATION ACT). 

(0/tf Law), — (t'omiiuM), 

(5) Banning accounts;-' 

In a running aocount between the plaintiff and the defendant, the former was 
entitled to roeover only the advances made by him within three years 
preceding the institution of the suit. H Bom. Tf.O.A.C. (i. 

(Note). — ^T his was a case under Act XIV of 1850. 

(6) Items in account within three years of suit 

Whore accounts were stated, a suit torecovcL itcuis of the debt due witliiji three 
years before suit, might In* brought without referonre to any acknow- 
Ji'dgnieiit in writing. 7 N.W.IMT.C. 10,5. 

(7) Accounts between landlord and tenants 

Where, on an adjustment of account between a landlord and a tenant, a balance 
was found to be due froii! the tenant , an iicticai to recover such balance 
with interc.Mt was not a suit for arrears of rent under Act VTII (B.C.) 
of 1869. but fell within the provisions of art. C‘i, Act IX of 1871. 24 
. W.R. 218. 

(8) Interpretation of s. 4 of Act XI Y of 1859: - 

(n) S. 4 of Act XIV of applied lo whai was merely an acknowledgment 
of a debt being duo, and not Lo a writing b\ which time was given for 
paypiont uj tho d<*bt, in whicli oaso, s. I, cl. 10 bocamo applicable. 
37 W.R. 400. 

/b) Whore a statement of balances, though \entied, was not signed by the 
defendant, such statement w'as not an acknowlodgjricnt- within the 
meaning of s. 4, Act XTV of 1859. 10 W.R. 29.‘1. 

65. — For compensation for hroacli Three years, Wlujii the time specifi- 
of a promise to do any- ed arrives^*^ or tJie 

thing at a specified time, contiTigeiKW hayipens. 

OP upon the happening of 
a sptjcified contingeiicy.^^^ 

(Old Acts.) 

[Art. on of Act JX of 1871. — Same a.s above, oxceiJt that, iu.stead of the words 

‘ for coi7i])en.sation for broach of* in the first 
column, there was the w'ord ' upon, ' and for 
the words ‘ when the time specified arrives 
^ <fec. in the third column, there were the words 

‘At the time specified or upon the contingency 
happening.* 

8, If cl. 9 of Act XIY oi iS.}9 , — ‘ To suiU ^ * o * or for the hreoioh cf way 

contract — the period of ikree years from the 
time o « * o when ike hrecLch qf contract 

0 # # « took iitace.'] 
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. (irotM) 

in—* For compensation tor breach of a promise Acm* 

(1) Remedy barred against principal debtor barred against surety:— 

( a) Where ii judgiTiGiit-crcditor allows his remedy aa against the judgment- 
debtor to become barred by the law of limitiitioiis, ho will forfeit his 
I'cmedy as against the surety also. 24 A. .504. 

(hf Wherc. a person becomes a surety by proinisiug to discharge a debt in the 
event of tli(‘ principal debtor not paying the same, a suit against the 
surety to n‘i*.ovc.i- i.h<! debt would be barred, if the personal remedy a.s 
against the principabdebtor has become barred. !) A. 205 (210). 

But set^ 12 G. 30 and 5 11. 547, which decide that, if a suit against the principal 
debtor is barred, it will not uocus.Hari1> be barred against the surety. 

Uompaj'fi 4 C.Ij.R. 34, where the facts were that, a certain person having become 
a surety for repa -ynieiit bv another of a certain sum of money leut to 
the latter, a suit was brought against both the principal debtor and 
the surety, though it was eiearly barred against the former. It was 
In’W tlnii the Court ought to find upon the evideuco when a demand 
was made on the surety and then apply this article. 

(2) Suit on mortgage deed for pcraopal remdey:— 

A suit, based on a mortgage-deed, for pci^iuial remedy alone will be barred, if 
liroiight more than throe years from tho date fixed in the deed for pay- 
ment, in the east’ of an imregislered deed, and, if brought more than 
.-.ix yeaih, ill the case of ii registered deed. 7 A. 502 (P.C.)=*12 l.A. 
12 ; 10 >r, 100; 12 G. 389. 

(3) Suit for kattubadi praying for personal remedy 

In the case of a — , held tho claim could be allow^od only for three years’ 

arreais. 15 M. 161. 

(4) How to determine whether a suit is for personal remedy : — 

Whether a suit is to enforce a personal remedy only or one to enforce a charge 
on iinmoveablo property, is to bo determined on the facts of each 
case. If it unequivocally appears that the plaiiitifE’s intention js to 

• enforce a peri-oual remedy, it will he governed by this article. Other- 

wise, article 132 will apply. 7 O.C. 108. 

(.5) Suit for refund of purchase-money ^ 

A ill a (’H<e where the hind proved deliciont in quantity, held^ the suit was 

govi.M-iicd 1)\ Ibis article but that, as tlie deed was registered, art. 116 
applied. 3 A. 712-1 A.W.N. 67. 

(t>) Conversely • 

A suit by a vendee to recover dainagch in the shape of ditlereiice between profitli 
guaranteed of a laud .sold and the profits actually realized from the 
laud purchased. 16 A.W.N. 15, 18 A. 160. 

(7) Suit by one mortgagee against oo-mortgagee 

Where one of two mortgagees consented to the deed of mortgage being renewed 
in favor of his oo-mortgugee alone on the promise of the latter to pey 
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/. — * For compensation for breach of a promise Sic»’—(coticluded). 

the fovmcr the amount due to him, a- auit by tlio former ;6gain8t the 
Jattor foj- iveovery of the aniount promised, should bo based OTi the 
agreenifiu the two, bv which the mortgage was renewed. 

3 A.W.N. 12i». 

(8) Breach of contract to indemnify : - 

A suit for conipuu.siition for - — ir. governed by this article. 12 J3om. Ll.C. 

A.C. 238. 


2 . — * When the iime specified arriyes*" 

Suit filed before the time fixed : — 

Where a poison promises to do a eurrain thing ai a certain time and, before the 
lapse of that time, he expressly declares his intention not to do that 
thing, there is nothing to prevent the promisee In fib^ a suit against 
such person before the lap.m.» of that time. 1 ^kl.H.C. ItW. 

66 ■— On a .siiiprle bond, wlun-ea day Three rears. (lay so 
is speciiiod for payminit.^** 

(Old Acts) 

[Art. 85 of Act TX of 1871. — Same ii.s above. 

Act XIV of 1859. — Xo ccnrespoyidinff provinioii, | 

(Notes) 

/.— * 0/1 a singie bond where a day is specified for pay menu* 

(1) Single bond, definition of ; — 

(a) A * single bond ’ is that which is a bill or written engiigemout for payment 

of nioiu’y without a penally. A rb^cd of mortgage; by conditional sale, 
whereby certain property is mongaged with a condition superadded, 
that, in the event of default at the specified date, the mortgagee shall 
be at liberty to sue for absolute proprietary right, treating the mort- 
gage- debt as consideration for the sale, is not such a bond. A suit 
thereon for money, on the personal liabiliiy of the debtor, does not fall 
under this aVticle. 4 A. 3-1 A.W.N. 93. 

(b) A * single bond * means a simple bond without alteniaiivc conditions, or 

penalty attached. It is an absolute engagement in writing for the pay- 
ment of money. The contrast is between t-hi.s article and arts. 67 and 
^ * 08, which deal with bonds .subject to conditions. 26 P.K. 1892. 

(c) Where a documcuL provided for payment of principal and interest at a 

certain Liice and, *ii default, to pay interest at the specified rate till pay- 
ment, the document was not a single bond within the meaning of arts. 
66 aud 67 ; and a suit to recover the amount due under it fell within 
art. 68 or 80, the cause of action having commenced to run from the 
date of default of paymeur at the specified time. 138 P.B, 1690. 
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/.— * On a Slagle bond where a Is specified tor payment • -(cantd.) 
("i) Bond not a mortgage-bond:— 

Where u bond fixes ii date for payment and it is not possible to trejit it as a 
inortjfiige of immoveable proi>ei*ty, it may be regarded as a single bond 
for the payment of money at a speoified dafci*. If it is registered, the 
suit thereon for reeovery of money secured thereby, enforcing per« 
sona] remedy, will fall under art. IIH; and if iinr(*gistered, it will fall 
under this article. 14 A. 162 ; see also 0 C. 94. 

Bond specifying date for principal 

Where, in a bond, a day is specified for payment of the principal amount, a suit 
on the bond would be governed by this article and not by art. 75, and 
would be ill time if brought within three years from the date speei- 
fied. 5C. 21. 

'* (4) Registered bond payable within so many years - 

A registered bond payable ‘ within two years,* but not fixing any particular 
date for payment, is not a * single bond where a day is specified for 
payment ' within the meiining of this article, because it is loft to the 
option of the debtor to make the payment at any time within throe 
years. To a suit on such bond, article 116 will apply. 3 A. 276 ; 
2. A. 322 : f Compere 5 B, 22, which decides that the use of the words 
‘ within so many years ' is not a sufficient indication of the intention 
of the parties that the mortgagor might redeem in a period less than 
the number of years mentioned: [See 4 C W.N. OXI, which decides 
that, whore an agreement contains a stipulation to pay on or before a 
certain date, the time for payment is not uncertain but fixed. 

See also, 75 P.R. 1875, w’hich decides that, in a suit on a bond payable within 
one year, the cause of action arises after the expiration of one year, and 
not from the date of the execution of the bond. 

Compare also, 2 T^.E.R. (1802—96). 470 and 173. 

(5) Bond not providing for payment on a Bpocifled date 

A usufnictuary mortgage-deed, providing for payment of the^ amount borrowed 

« within ten years, and authorizing the mortgagor to re-enter into posses- 

sion when he pays the amount after the ten years, is not a bond within 
thio article, no specific date having been fixed for repayment. 16 B. 303. 

• 

( 6 ) Bond payable when another bond is paid :— 

A bond providing for payment of the amount thereof when payment was to be 
nnidc on another bond or deed by the defendant to the plaintiff, does 
not fall under this article, no particular date being fixed for payment. 
8 A. W.N. 234 ; see also 139 P.R. 1889 on the same point. 

(7) Bolt against agrioultnriit surety 

Where an agriculturist co^defendant is sued merely as surety to a principal 
debtor on an uuregisterpd money-bond, the limitation applicable is only 
three years, and not sfac years allowed by S. 72 of Deccan Agriculturists' 
Relief Aet XVII of 1879. 9 B. 461. 
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2.--* The dmy so specified.* 

( 1 ) Month not having the date Bpocifled in the deed 

Where a bond iirovidcd for payment on the 30th day of a uertaiii month in a cer- 
tain year and the month of that yonr had had one day Ioks, a suit insti- 
tuted on tJir next day after the Jn^t day of that month was in time. 
6 C. = d C.Ij.K. 553. Bo also a suit for rent, based upon a lease 
and undtM- the sibove i-ircuinslaneos, was hold not barred. 17 M. 61. 

Bee, 14 A. 162 under art. 64. 

C^) Bait for personal remedy on mortgage bond 

See, 7 A. 502 (P.G.)b 12 I. A. 12 under art. 65. 

Cufnpare 7 C. *256 noM under .art. 64. 

Old Lew. 

fn the coLTesponding article (65) of Act IX of 1H71, the word included a 
tamnsuli. 3 P.R. 1R74 and 6 P.R. 1874. 

But this was doubted by a majority of the. Full Bench in 77 1*.H. 1870. 

Act XIV of 1859.— 

* The period of limitation to .suits upon unregistered written instruments, was 
three years. 5 68. 

(Note). — T his ivas a cast* under cl. 10, S. i of .\ct XTV of 185!). 

67 . — On a single bond, where no Three years. The date of exeeutiii" 
such day is specified. th<* bond. 

(Old Acts.) 

["Art. 66 of Act IX (»f 1871. — Some as iihovc. 

Art XrV of 1S59 — No oorrPHjmiditui provininu.] 

(Notes.) 

(1) Bond executed under old Act : — 

For a suit'on a bond payable on demand, the cause of action under the old Act 
(TX of 1871) arose on the date of the demand, whereas under the present 
Act, it arises on the date of the execution of the bond. So, a suit on 
It bond payable on demand and excjcuted w^ben Act IX was in force, 
brought within two years after the present .\ct ciunc into force, was 
held to he in time. 3 A. 415. 

iNfvi K). — As to whether the period iiJlowed by the present article on bonds pay- 
abb' oil ch'TnaiKl is shorter or longer than that allowed by the old Act, 
Mr. J M, yOl and ‘J M. 113. under Heading B. under S. 2, at pp. 532 
and 533 supra. 

( 2 ) Bond payable when another bond is paid : — 

See Nolo No. G. R .A.W.N, 234 and 139 P.R. 1889, under art. 66 : and see 
Notes, No.^ 1(a). \(b), and Ifc^ under ait. 66 supra, ati to the defini- 
tion of ‘ b.uglf build.* 

(3) Suit against surety 

Art. and not this article, is applicable a case whore a surety promises to pay 
a sum of money on the disposa] of a pending appeal. 1 G.W.N. ccxxiii. 
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68 . — On a bond subjoct. to a con- Three yean. When the condition is 
dition. • broken. 

(Old Aota.) 

[Art. 67 of Act IX of 1871. — Same as above. 

Art XJV nf 1859. — No comayonding jmnnaiort.] 

(VotM) 

••r - • 

I'he hiiiguagc of llii.s iirliclc has to bo contrasted with that of articles (iG and G7, 
and the decisions 1(a). 1(b) and noted under art. 06 mprOy have 
to b(' mad along with Ibis article. 

(1) Agreement with covenant for damages : — 

An agreement containing a covenant to do a particular act, the broach uf which 
is to be coiiipcnsiited in damages, is not a ‘ bond.’ 8 C. 5284. 

(‘i) Bond providing for penalty 

A document providing for pay men t of a penalty in case of the breach of the 
conditions therein, on the part of the obligor, is a "‘bond.’* 2 A. 654 
(F.B.) : Sri’AiiT, J., however, held, that such a document is not a 
bond.” 

(8) Bonds subject to conditions 

S*ie 20 P.R. 18‘J’2 and 188 P.R. 1890 noted under art. 60 ivt p. 798, mtpra. 


69. — On a bill uf exchange or Three years. Wlion tlic bill nr noti' 
promissory uoto payable at falls due. 

a fixed tiuK* after date. 

(Old Acts.) 

I Art. of Act JX of 1871. — Same as above. 

Arl A'/I’e/ WoO. —NoeorretitJuntiin^ /inw'MjVm. | 

(IFotes.) 

(1) Suit on a dishonored hundi 

A suit biised on a dishonoured Hundi payable at a fixed time after date, but 
which had never boon presented for acceptance, but only for payment, 
ih not governed by this article but by art. 80, the cause of action aris- 
ing from the date the hundi became paySblc. 19 P.R. 1888. 

(2) Suit to recover money paid for another— suit on 'a pro-note i — 

The plaintiffs borrowed uiojiey on a hundi payable bo many days after date and 
paid the same to the defendants. The latter having committed default, 
plaintiffs paid the money to the drawer ; but the hundi was not endors- 
ed to the plaintiffs. A suit by tho plaintiffs against defendants for the 
money was held governed by article 61 and not by this article. 5 Bom. 
L.R. 726. ' 

(Note).— same case noted under Heading No. 1, under art. 61 at p. 780, 
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70.— On a bill of oxcliango jiay- T*«e years. When tho bill is Tjre- 
able at sight, or after sight seiited. 

but not at a fixed time. 

(Old Aets.) 

[Art. 69 of Act 7X of 1871. — Ool. 1, — ou a bill of esuliiiiige payable at or after 

iiight. ('oIh. 2 and 3, — earae au above. 

Act XIV of 1859 . — iVo cormtf^iotuling provision.'] 


71 . — On a bill of exchange accept- years. When the bill is pre- 
ed payable at a particular scMited at that place, 

place. 

(Old Acts.) 

i .Art. 7U of Act IX of 1871. — Same as above. 

.let XIV of 1859. — Xo vorrespomlintj provision. \ 

72 . — On a bill of exchange or pro- When the fixed time 
missorj' note payable at a (‘X])iro8. 

fixed time after .'<ight nr 
after demand. 

(Old Acts.) 

[Art. 71 of Act IX of 1871. — Same ns above. 

AH XIV of 1859. — No correspotuUng provisioji.] 

(Notes) 


After six months after demand 

Where a pro-uotc was made payable “ after six months after demand” it was 
held that limitation began to run upon the expiration of six months 
from the date of the note. 7 Bom. PT.C.O.G. 36. 

(Notk) — This was a case under Act XIV of 1859. « 

78 . — On a bill of exchange or pro- Three yeare* date of the bill or 
mwaory note jpayablc on note, 

demand^*^ and not accom- 
panied by any writing res- 
training^^®^ or postponing 
the right to sue. 

(Old Acts). 

[Art. 72 of Act IX td' 1871. — fJola. 1 and 2 same as above. Column 3,— When 

the demand is made. 

Act XIV of 1869 j-^No correapimdiing proeinan.^ 
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(STotoo) 

/•— ' Oa demand.^ 

(1) Meaning of * on demand ’ - 

Thft words * on demand ' must be regarded as a technical expression equivalent 
to ‘ immediately ’ or ‘ forthwith.’ When sttch is the intention of the 
parties, no actual demand is necessary to complete the ciiuso of iiction. 
‘20 M. 315 (348). 

(3) Payable*^ any time within six yean on demand 

A pra-uote dor:> not tall under this article and is governed by art. 120. 

6 M. 21K3. 

(:V Pro-note payable on demand after majority 

The period of limitation for a promise to pay a sum of money on demand, after 
the obligee attains majority, begins to run from date of demand after 
(■.ttaiiimcnt of majority and not from the date of the document em- 
bodying the promise. :j M.Ij.3. 109. 

(4j Subatittttion of new contract 

Where, for the balance of the amount duo under a promissory note x>ayable on 
demand, a new contract was substituted between the parties, the period 
of limitation foi a suit to recover the balance was computed from the 
new contract and not from the date of the pro-note. 1 B. 508. 'r-, 

(Noth). — Thih was a case under Act IX of 1871- 

Not accompanied by any writing.' 

When the note itself restrains suit 

A pro-note payable ‘ any time within hix years on demand ’ was held to contain 
within itself the terms restraining the suit uiile.ss the demand is made 
within six years, though there is iio separate writing accompanying 
the note ; but as this forin of pro-note is not specifically provided for in 
the Act, it was held to fall under art. 120. G M. 290. 

General. 

(I> Period shorter than that under Act IX of 18714 - 

The period of limitation allowed by the present article is shorter than that pres- 
cribed by Act IX of, 1871. 2 M. 113. 

(Noth).— See this case and similar Cikses, 1 B. 305 (NoU) ; 1 M. 264 ; 3 A. 416 { 
2 C.L.R. 426 ; 2 M. 397 ; 4 B. 87 ; 7 G. 401 ; 9 B. 475 ; 4 C.L.R. 109 1 
8 C.L.B. 243 noted under S. 2, &wpra under Heading B, at p. .589, 
nupra. 

The day on which a promisBory note is executed ought to he excluded rou 
oaloolation. 6 B.L.R. 999 ; 8 B.L.R. 94- G W.B. O.C. 1. 

Ti 108 
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$()4 Xlf pf ttt? (iNOUN UHirlTIOK act). 

<OM 

(1) Linltatioii under kci XIY 9I J/W 

(a) Under Act XIV of 1859, the limitation for a pro-note payable on demand 

ran from the date of demand. 4 B. 230. 

See, altso, 7 M.H.G. 283, 288. 392. 

(b) The period of limitation for a suit to recover money lent upon an agree- 

ment payable on demand 1)ogan to run from the date of the loan. 
2 472. 

(Nora). — This was a case under Act XIV of 1BS9. 

(2) Barrud claim not revived 

Whm a promiasory note payable ou demand bcuame barred while Act XIV of 
1859 was in force, ilic right to sue ou it cannot be revived by Act IX of 
1871, which gave a different rausti of sictioii with reference to such pro- 
mifisory notob. 1 C. 328. 

(3) Llmltot|on under Jt^ot IX of 1871 :~ 

Under Act IX of 1871, limitation for a suit on a bill of exchange or promiasory 
note payable on demand commenced at the time when the demand 
. was first made. 10 B.H.G..\.G. 487. 

74 . — Oil a promissory note or Three yemn. The expiration of the first 
bond payable by iiistal- term of payment^ as to 

meTit8<*\ the part then payable ; 

and, for the other parts, 
the expiration of the 
* respective terms of pay- 

ment. 

(Old Acts.) 

[Art.. 74 of Act IX of 1871. — Same as above. 

Act XIV of 1859, — No cutrespondintj provigion,} 

(ITotdd) 

Difference between arte. 7iand 75 :— 

(a) The essential requisites of art. 75 are (1) that penalty should be-attaohed 

to a simple default and (2) that the whole bond should then fall due. 
If either of these requisites be absent, a suit based upon an instalment 
bond would be goveniod by this article and not by art. 75. 74 P.B. 
igca - 111 F.L.R. 1901. 

( b) This article applies to the case of an instalment bond, not providing for 

payment of the whole of the amotpqt^ in case of d5faulfc. A|rt. 76 refers 
to an instalment bond, providing for payment of the whole amount, in 
case of default. 6 G.P.L.B, 24. 

* Boifd peymbie by iattmimentM* * 

Begbinrid instnlment bonds 

XjTptwitbntimdii^ the exprfMW provision of this article, art. 116., apices to suits 

based on ^istoipd ibstahuent bonds. 18 0,505^ 
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Ah. fii] AH XY «f 1877 (indiak hotitA-iiov Act). 


7Sl— O n a promissory note or 
bond payable by instal- 
ments'*^, which provides 
that^ if default be made 
in payment of one iiistal- 
meiitj the whole shall be 
due 


When the first default is 
made^ unless where the 
payee or obligee waives 
the benefit of the provi- 
sion^*^, and then when 
fresh default is made in 
respect of which there 
is no such waiver. 


(did Aeta.) 

[Art. 75 of Act TX of 1871. — Same as above, except that the words, ‘ in respect 

of which there is no such wniver * in the last 
column of present article, are new. 

ilct XIV of 1859. corresponding prorwon,] 


(Votes.) 

(1) Scope of article 

The article is applicable to HUits on promisAory notes or bonds payable in instal- 
ments. It is inapplicable to execution-applications. The latter arc 
governed by art. 179 (B). 1 A. 83 (81). 

(3) Intontloii of article 

The provision of this article, as to waiver, is intended to extend the period of 
limitation. 

This article contemplates a suit for the whole amount of a Ixmd, and not for 
whatever balance may remain after the deduction of certain instal- 
ments as to which default may have been made. 6 G.P.L.R. 24. 

(8) Contrast between articles 74 and 75:>- 

Art. 74 deals with simple instalment bonds, without any provision as to the 
exigibility of the whole of the amount in case of default ; if there bo 
such a provision, art. 75 would bo applicable. 0 G.P.L.R. 24 ; 111 P. 
L.R. 1901. 


I.—* Promissory note or tdttd payable by tnstatmeats.' 

(1) liiaCalmeiit-boad, what Is an 

For a bond to bo an iiistalmeDt-bond, the amount borrowed, (i.e.) the amount 
secured by the bond, apart from the interest accruing duo thereon, 
should be made payable in instalments. A bond providing for pay- 
ment of interest half-yearly and the principal amount at a fixed date, 
cannot be an instalment-bond, notwithstanding the fact that there is 
a proviso in it to the efloct that the creditor might enforce payment of 
the whole sum — principal and all — in a lump on default of payment of 
interest at the stipulated period. To a case of the latter kind, art. 80 
or art. fifi will apply. 5 C. 21 ; 2 A. 822 ; 1 A.W.N. 157, Cf. 23 G. 226 
«22 I.A. 183 (P.G.). 

Bat 20 M. 245, which decides that, in the case of a hypothecation ^^^d, 
providing for rc-paymont of principal amount on a certain date, with 
interest in the meantiuie payable moutblV, and'fdrther providing that, 
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I.— ‘ Promissory note or bond psysble by iosUdmeats '—(emtd.) 

01 ) dufaulli ol paymoiit: of intcrcKt. the principal and interest should 
become imyablc on demand, the cause of action nriRes on the date of 
default. 

(Notk).— T his case distinguishes 2 A. 3a‘i and 8 B. .Vil. 

w Mortgage or hypothecation bond 

(fi) By analogy the principle of this ai tk lo is applicable to the case of ii bojid 
hypothecating immoveable property. 101 P.R. 1880, 

* ( fi) In the case of instalment bonds h 5 ’potliccaiing immoveable proi>erty, where 

there is no waiver, limitation runs from the date of the first default. 
24 0. 281 ; 4 P.R. 1894. 

(c) A for payment of principal and also providing for payment earlier, 

in case of non-payment of interest yearly , if the obligee so requires or 
demands, is not an instalment- bond within the meaning of the article. 
It only gives an option to the obligee to demand payment before the 
specified date, which option it is his privilege to exercise or not. 22 

M. 20. (8 B 561. 568 ; 20 M. 245). 

(3) *Whole amount due only on demand:—' 

(a) Where, in the case of an instalment-hond. the intention of the parties, as 
gatherable from the instrument, is that the whole amount should be- 
come due in the event of a default in payment of any instalment only 
when a demand is made, the cause of action would arise only on de- 
mand. 8 B. 561, 

(h) A suit brought more than three years after the last instalment became duo, 
on a bond payable by instalments stipulating that in default of any one 
instalment, the whole amount should be recovered on demand, would 
be barred, even though no dem.md w'as made. 7 M.II.C. 293. 

{ Thin was a case under Act TX of 1871. 

(4) Verbal contract to pay borrowed amount in instalraents 

This article does not apply, according to il.> strict terms, to a suit brought upcjii 
a verbal contract. Whoi'c a verbal agreement stipulates for payment by 
instillments and, in default of payment of certain instalments, that 
the whole amount should become payable, such contract gives only an 
option to sue ac once on hulure to pay the particular instalments, and 
limitation would run only from the date of the successive insHalments. 

3 C. 619»2 G.L.R. 167. 

(5) When canae of aotlon arlsea 

(a) In the case of an instalment-bond, the cause of action arises on the first 
default, provided the bond provides that, in case of default, the whole 
amount should become due. 7 W.R. 21 ; 2 A. 857 ; 1 A.W.N. 17 ; 7 
B.H.C. 125; 1 B. 126 ; 60 P.R. 1904*1.38 P.L.R. 19a3 ; 31 C. 297 
(following 21 C. 542 and d'menHyiq from 13 O.L.R. 248). 

f 5 i If, howevei , it is proved that the creditor waived the benefit of the provi- 
sion, the cause of action would not arise on the first default, but it 
would arise as each instalment falls due. 20 B. 109 ; 11 B.H.C. A. C. 
165; 5 B.H.C.A.C. 36 ; 4 B. 96 ; 66 P.R. 1904*138 P.L.R. 1903 ; 6 

N. W.P.H.C. 88 ; 31 C. 297 (following 21 0. 542 and dwamling from 
13 G.L.B, 243), 
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ivt. 75] Act ZV of 1877 (INDIAN LIXITATION ACT). 

/.— * Promlaaory note or bond payable by laatalmeata.'—(coiiM.) 

(c) I'he abovo rules would hold good in cases of execution of instalment- 
decrees. a A. 443 ; 20 C. 74 ; 15 C. 602 ; C C.W.iN. 348. 
fd) If there is no option loft to the creditor or the decree-holder to waive, the 
cause of action for the suit or the starting j)oint of limitation for exe- 
entiou would ari.se on the first default. 13 C. 73 : 23 P.R. 1900. 

(o) ('owj)nre 3 C.W.N. 229, where it has liccn decided tlnit the cause of action 
arises on the first default even where the br)nd givo.s an option to the 
'•^creditor either to sue for the whole amount or for the particular in.stt^- 
ment overdue. 

( f) These principles an* applicable even in cases u( hypothecation or mortgage 
bonds and, in such cases, limitation will run from the first default, 
unless there is waiver. 24 0. 281 ; 4 P.R. 1894 ; 101 P.R. 1880. 

(9) - * further, No. 2. mpio, at p. 81)0. 

2 . — * Unless where the payee or obligee waives the benefit of the 

provision.* 

(1) Waiver a good defence:-— 

Waiver will be a good defence for limitatkui in suits as well as in execution- 
applications In cases of in.stalniont bonds or instalment decrees respec- 
tively. This was a case in which the dccrct^-holdcr received the in.stal- 
TPcnts notwithstanding default. 11 A. 482. 

(2) Bight of creditor to waive : — 

(a) Though a creditor can exorcise the right to oi force the provision as to 

(jolloct the whole amount due on default in any instalment, only once, 
ho may waive the benefit of it, not only on the first, but on any sub- 
sequent, default. .3 M. G1. 

(b) The proviso in an instalment dcorcc Llnil, on default of payment of one 

instalment, the whole amount thiMi due sliould liecomo payable, being 
one in favor of the decree-holder, ho may waive it. 14 C. 352. 

(3) Court cannot compel waiver:— 

The obligee may w^aivo any default undr>r this article, but the Courts cannot 
compel him to do so. 52 P.R. 1870. 

(4) When there can be no waiver 

(a) There can bo no waiver after the last iii.stalinenl becomes overdue, for the 

obvious reason that there arc no two obligations for the oroditoi in 
elect between. 9 M. 271. 

(b) Nor could there be any question of waiver where a bond pro\'ideK for pay- 

ment of principal iti throe years, interest annually, and for the recovery 
of the whole anioiml, if there should be*defau1t in payment of interest 
:Liid if the creditor were to make a demand ; for, in such a case, the 
whole amount could not become due, unless a demand were made by 
the creditor, and because such a case is governed by art. 80 and not by 
this article. 10 P.R. 1883 : Cf. 7 M.H.C. 293. 

(5) What does, and what does not, constitute waiver 

(a) The waiver contemplated by the article, must bo either an agreement 

between the parties, or such conduct as will itself afford clear evidence 
of a legal waiver. 20 B. 100. 

(b) The payment and acceptance of overdue instalments, coupled with the 

condiiet of the parties, wiU detenQine a waiver, 27 B- 1, 
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Z— ' Unless where the payee or ohiigee wnlrhs thh henetit ot the 

(concluded J 

What doei, and what doei not, eonitltute waiver— 

fc) Waiver muttt be manifeBted by some ovort act on the part of the creditor. 
A suit for the overdue instalment alone, when the whole amount has 
become payable, is an overt Act. IH M. 257 (261). 

(d) The acceptance, by the obligee, of an amount on account, or in satiisfao- 

tion, of an overdue instalment, and not as a mere payment in reduction 
of the whole debt, accompanied by other circumstances indicating an 
intention to waive, will constitute a waiver within the meaning of this 
article. 12 M. 192 ; 78 P.B. 1890 (disiinffiiishiiuf 188 P.B. 1883, which 
held that acceptance of amounts subsequent to default would not 
c(.nstitute waiver, if the amount paid and accepted di^ not correspond 
to thai of any instalment.) 

(e) Acceptance of overdue instalments, after default, may constitute waiver. 

Such acceptance would estop the creditor from claiming the whole 
amount in a lump or any larger sum agreed to be paid in ease of 
default. 5 A. 289 ; 9 G. 857 ; 4 C.P.L.R. 21. 

But see 2 A. 857, which decides thjit a mere acceptance of subsequent instal- 
ment does not constitute waiver. 

( f) The sub^uent acceptance, by the ohiigee, of an overdue instalment may 

operate as a waiver and suspend limitation ; but the obligee’s allowing 
the default to pass unnoticed docs not constitute * waiver.' 5 C. 97, 

(g) The mere abstinence from suing or enforcing a condition or remaining in- 

active without bringing a suit for an overdue instalment, is no evidence 
of waiver. 5 M.L.J. 241 : 7 M. 577 and 583 ; 21 C. 542 ; 15 C. 502 ; 
31 C. 297 {dissenting from 13 C.L.B. 243.) 

(h) The mere omission by a creditor to enforce a condition under an instru- 

ment is no evidence of waiver within the meaning of this article. 
14 C. .397. 

(i) If, once, time begins to run, acceptance of overdue instalments will not 

stop limitation. 7 C. 56 (60). 

(j) Where, in a decree payable by instalments with a penal (dause for default, 

the decree-holder accepts payments after the due date, not on aocount 
of the specific instalments in arrears, but on account of the whole 
decree, such acceptance does not prove a waiver. 17 B. .555. . 

(Old Lmw.^ 

(1) Waiver aa affecting law of limitation 

( a) Waiver could not affect the law of limitation before art. 75 was enacted 
in Act IX of 1671. 3 A. ,514. 

(" b) Where a person covenanted that, if the first instalment of a decree was not 
, paid on a given date, he would be responsible in his own person and 
property, for certain amount due, a suit based upon such covenant 
slionld be brought within three yo.ars from the date of the oovenadt, 
Act XIV of 18,59. s. 1, cl. 10 being applicable to the case, 3 B.L.B.A. 
C, 16-.U >V.B. 330. 

Note The cases bearing on Instalment-decrees and noted under art. 179 
^'hich is the place appropriate for them, may, with advantage, 
be studied and compared tb^ IPted' xttOhr this artiple. 
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7fl« — -On a piK>iiiissoi'y note given Tta^ j'oara The date o£ the deli- 
by the maker to a third very to the payee, 

person to be delivered to 
the payee after a certain 
event should happen. 

yy. — On a dishonoured foreign Three yeMnm When the notice is 
billj w|iere protest lias been 
made and notice given. 

78 .— By the payee against the Three yeen^ The date of the re- 
drawer of a bill of ex- fusal to accept.^*^ 

change^*^, which has been 
dishononi-ed by non-ac- 
ceptance. 


(Old Acta.) 

[Art. 78 of Act IX of 1871. — Same as above. 

Act XIV of 1859, — No correaponding provwum.] 

(Votes) 

‘ By the pmyee mgelnst the drawer, Ac/ 

BiiU by payee againit drawer or aeeeptor 

A Huit by the payee agaiziht the drawer or acceptor of a bill of exchange, which 
has been dishonoured by non-payment is governed by art. 60. 

Tho fact of the payee’s claim against the ii^rceptor being barred by limitation, 
would not exonerate the drawer if the suit against him was instituted 
within the period of limitation. 20 M. 239, (Sec Mitra’s Limitation, 
at p. 882 j 4th Edition). 

A— ‘ The date of the refusai to accept. * 

Huidl sot presented for acoeptanoe bat only for payment:— 

To a suit on a dishonored hutuZt, payable at a fixed time after date, but which 
had never been presented for aoceptaiace but only for payment the 
iirticle applicable is 80 and not this article nor art. 69. 

— By the acceptor of an ac- Three years. When the acceptor 
commodation-bill against pays the amount of 

the drawer. the biU, 


(Old Acts.) 

[Art 81 of Act IX of 1871. — ^Same as above. 
Act XrV qf 1869 .’^Nq eorrMpondiny jmetiiofi.] 
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80. — Suit on a bill of exchange^ Three yearsn When the bill, note or 
promissory note, or bond bond becomes pay- 

iiot herein expressly able^-^ 

vided for^’\ 

(Old Acts.) 

f Art. 80 of Act IX of 18771. — Suit ou a. bill of exchange or promiBuory note 

not herein expinssly provided for — Thi-ee 
years — When th«* bill or note becomes paya- 
ble. 

At'l Xiy of i8o9. — No correaiiimding proirision.] 

(Votes) 

i.-—* Promissory note or bond not herein expressly provided for.* 

(1) Suit to roeover money due on a pledge : - 

A by sale of the property pledged as altw) from the defendant personally 

Is not governed by this article even though the pledge is accompanied 
. by a nieinorauduni in 'ivriting, such memorandum not being a pro- 

note or a bond but by art. 57 so far as the pcrsoiml remedy is cou- 
ceriied and by art. 120 so far as the remedy by siilo of the pledged pro- 
perty is concerned. 17 A. 284 (22 C. 21). 

(2) Suit on unregistered bond pledging moYeable : - 

fa} A suit ou an unregistered l>oud, whereby certain moveable lu’operty was 
pledged as secuiily for the repa v meiii. of principal and intorost, is 
governed by this article. If tht' claim fur recovery of the debt is 
barred, that for enforcing ilic sale of the properly pledged will also be 
barred, the latter claim being only an accessory to the former. 

(b) But See 22 C. 21, which decides that the suit, so far as it concerns the 

recovery of the amount leiit by sitle of the property pledged, is govern- 
ed by art. 120 and that such right might be enforced by suit, even 
though the claim to recover the ;unounl from the person of the defen- 
dant might be barred. 

(c) Compare 12 G. 389, which decides that, if the amount realised by sole of 

the property hypothecated proves insuiliciont to pay the whole debt 
due a second suit cannot be brought for rcco\'ery of the balance from 
the person of the debtor. 

2 ) Bond fixing term, but giving option to creditor to demand:— 

Where a bond fixes a torui for payment but provides that in case of the obligor’s 
default in paying interest regularly in the meantime, the creditor 
might, at once, enforce payment of the amount, and the creditor 
makes no demand* though there was default, limitation would run 
from the expiry of the term originally proWded for payment. 10 P.R. 
1883. 

(3) Bond auliijoet to oonditions:— 

> (a) A suit on a or p6naltie.H is govenied by this article. 26 P.R. 1892 

(follmmtg 13AP.R. 1890). 
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Art. 81] Act X¥ of 1877 (indian limitation act). 

Promissory note or bond not herein expressly provided for,*—(cld,) 

Bond subject to conditions {^(concluded), 

fb) A bond providing for payment of a certain amount with interest at a 
fipcicilied rate at the harvest of a certain year and, in default, to pay 
iutcrost at the specified rate up to the date of payment, is governed by 
this article, and not by art. 66 or 67. 138 P.R. 1890. 

Comitmr. *2 A. 822 (Note No, 4 at p. 799 aupa)^ 

(4) pFo-Note payable on demand after obligee's majority : — 

'I'his article is applicable to a .'$uit on a promissory note payable on demand 
iiftcr Lbc obligLk: atluius mujority, the cause of action arising from the 
date of demaud aEter the obligee's attaining majority. 3 MX.J. 199. 

(6) Suit on surety bond:— 

Where a security bond is executed in order that the execution of a decree may 
be stayed, a suit for the rec.overy (jF the amount duo under the bond 
would be governed by this ariicle, and liiiiitation would run from the 
date when the surety is called upon by the Court to pay the money, as 
that ib the time when the bond becomes payable. 1 C.W.N. ccxxiii. 

((i) Pro-Note payable after so many months on demand 

Where a promissory note was payable ** after six months, whenever the payott 
should dciiiaud the same,'' limitation began to run upon the expira> 
lion of six mouths from the date of the note. 7 Bom. H.C.O.C. 36. 

Comyarv 14 W.R.0.0. 5 on the stuue point. 

(7) Suit on a dishonored hundi 

A payable at a fixed time after date, but which had never b(*i»ii present- 

ed for acceptance but only For ]»aymont, is governed by this article. 
19 P.U. 1888. 

(8) Suit by payee against drawer or acceptor:— 

Sec 26 M. 239, noted under art. 78, siijn-a, 

(9) Suit by pawnee for balance 

^This urticlo i.s inapplicable to a suit by a pawnee to recover the balance of lus 
debt after crediting the proceeds of the sale of the articles pledged. 
24 A. 251. 

7.—* When the bUi^ note or bond becomes payable.* 

(1) See 3 M.L.J. 199; 1 C.W.N. ccxxiii ; 7 B.H.O.O.C. 36; 19 P.B. 1888 ; 
noted under Nos. 4, 6, 6, 7, under Heading No. 1, supra. 

m 

81. -'Hy a surety against the prin- Three years. When the surety pays 
(.•ipal debtor.^' ^ the creditor/*) 

(Old Acta). 

[Art. 82 of Art IX of 1871.— Same as above. 

Act XIV of 1859. corresponF^y proeisiow.] 

i « 104 
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Aot Xy of 1877 (iNoiAN LIMITATION aot), [Aits. 82 k 83 
(Votes) 

Gonfitruction of article — 

This Hrticlo should bu coiistruod as I'eslriclud lo sureties, who have paid the 
creditor, and not as cxteiidin;j[ to sureties, who have not paid the cre- 
ditor, but have berm cuiiipelled to pny enntrihiilion to a co-siirely who 
has paid the creditor. DB I Mi. 18H1. 

' By a surety against the principal debtor. * 

Suit by lessee's surety against lessee : 

Th(‘ article is applicable to a suit by a surely of a lessee to recover money paid 
on lessee's behalf, the cause of action arising from the date the ^nroty 
paid to the lessor on default of the U ssen. W.R. (IKG'l), 57. 

2.--* When the surety pays the creditor.' 

(1) Suit for contribution: — 

111 a against a co-judgniciit-debtrir, whether art. til or SI is ap]»lied, the 

cause of action arises from the dale of payment by the plaintiff in 
excess of 1 is share. 11 A.W.N. 102. 

A 

(2) Commencement of time : — 

As to when time begins to nni, see W.H. (IHfVl), p. ,Vt. 

82.— IK 21 . suroty a^iiinst. a cn- Three years. Whoji flR* smvty 

siin^ty. ;iny tiling in oxcosw of 

Ills own sliaro. 

(Old Acts.) 

fArt. 8;1 of Act IX of 1871.— Same a.'« aljo\e. e-vci-pf that, Jor the word ‘surely ' 

in the jh’cmjhI artiele. there was the word 
‘ pliiiiitiiT* 111 the ^h d (^oiuniii. 

Act XfV of i8’^9. —A'o correspondint/ prtfvuion. \ 

(Notes) 

/.—• When the surety pays/ 

(1) Suit by a surety against a co surety:— 

For a for contribution, both having guaranteed the amount of a bill, 

which is siiice dishonored, and the former having paid the amount on 
the dishonored bill, the cau.se of action arises, not when the bill is dis- 
honored, but when the surety pays the amount thereof. 1 N.W.P.H. 
C. 100. 

(2) InvoluDtary payment:— 

The articU: would apply whether the payment was made by the plaintiff volun- 
tarily oi whotber it was enforced by judicial or revenue process. 
Conipan- 2fi !^T. 686 (F.B.) 

88. — I'lpo’i any ntlier contract to Three years. When tlie plaintiff in 
iiidenanifv^'*. actually damnilied. 



Apt. 83] 


Act XV of 1877 (iNWAN UMITAMOM AOt). 

<Oia Acts.) 

j Art. HI- of Act IX of ] 871 .--Same as above. 

Act X/Vof 18o9. — aVo corres'ponding }trovuioH.^ 

(IToteB) 

Any other contract to Indemnity^ 

(1) Remedy against debtor barred— Surety discharged: — 

(a) Jf*tihu romcdy a^aiuHt tlio principal debtor be allowed to be barred by 

limitation, the surety will be discharged. 24 A. 504 ; H A. t259 ; 11 A. 
MIO. 

(b) So, also, if a bond creates a pursonal obligation on ilic i>art of a diibtoi* to 

Xmy money, and if Ihr^ remedy against the principal deiiior is allowed 
to be barred, the suit as against a surety, w'ho has iiiidcriakcii to 
iiidcimiify the creditor in respect of the personal default of the dehior, 
will be discharged. 9 205. 

(Jont/)nrc 5 13. 047, noted below. 

(c) Where a suit brought against a principal delitor and his surely was in 

time, but it appearing later on that the principal debtor had been dead 
at the institution thereof, his heirs were brought on record after the 
period of limitation, the surety was be/d not to have been discharged. 
12 C. 830. 

Conq/ure 4 C.L.K. 34, on the same point. 

(2) Non-agpiculturist debtor— Agriculturist surety:— 

'J'hougli a suit may bo barred by liiiiitalion as ag:in.st a non-agriculturisL prin- 
cipal debtor, it will not be barred as against a surety, who is an agricul- 
turist. 5 B. 647. 

(8) Suit by surety against principal debtor:- 

A is govcrncil b\ this article, and time will run from the date on which 

the surety actually damui/ied. 2 U.B.K. (IH92— IWKl), 308. 

( 4 1 Suit by purchaser against vendor : — 

Where the pureliascr of a properly lc»sl a portion of it in coiisejpieiiee of tlie 
veiitlor having no title Ihendt), a .suit by him for damages against the 
, vendor was /«■/</ governed by art. 97, and not by this article. 20 13. 760. 

(5) Suit for contribution :— 

Where a coxeieint in an ektarfuima created a liability in the defendant!^ bo pay 
ci't-iiiin debtiiud, in consequence of their default, property bedougingto 
the plaintill was sold in cxocutiou ot a decree, the cause of action for 
a suit for contribution by the plaintilT would accrue oiil,> when the 
plaintiff was diimnificd, luid limitation would run only from that date. 

, 26 C. 241 . 

(6) Suit on an implied contract:— 

If one man requests another to pay money for him, there is an implied coutriACt 
on the part of the former to repay the amount to the latter. A suit, 
therefore, by the latter will bo governed by this article, as regards 
limitation. 7 W,B. 386, 
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Aot XY of 1877 (INDIAN LIMITATION aot). [Apt. 88 

N otes — (CO ticluiedj . 

' Any other contract to indemnity.^— (mtchided), 

(Tj Suit by one surety against a co-surety 

A — , both being bound to the creditor by the same instniiiicut, will be 
one for contribution on an implied oontrn.ct. To such a suit, this 
article may apply. 4 B. 321. 

But see 7 W.R. 377, where it has boon Juld that there is no implied contract 
for contribution on the part of surntics, any more than there is on the 
part of persons who are liable by law contribute to general average. 

(8) Suit by co-surety against principal debtor: — 

This article would apply to the case of a surety seeking to recover from the 
principal debtor a sum paid by the former to a co-surety as contribu- 
tion towards tho amount paid by him to the creditor. 08 F.B. 1881. 

(9) Claim of sot off :— 

Where a suit is brought for recovery of price of goods supplied, (the contract for 
supply of goods being evidenced by a deed conuinitig a clause for in- 
demnifying the defendants in case of dofanlt in supplying goods at the 
time fixed) and tho defendant claims damages, for irrogiilar supjdy of 
goods, by way of sot-olI, limitation in respect of the set oiT will run up 
to the date of the suit by the plainlilT, and not up to the date on which 
the sot-ofT is claimed by the defendant. 7 A. 284 (287) » 5 A.W.N. 40. 

(10) Suit by assignor of lease against assignee:*— 

Where the assignor of u lease, which contained a covenant to repair, had to pay 
damages for breach of the covenant by his assignoe, ii suit by him to 
recover from the assignee the amounl paid by him would be governed 
by this article, and limitation would \)e ealcuJatcd from the date of bis 
being damnified. 5 C. 811 * 6 C.L.R. 157. 

(11) Suit against acceptor barred, but against drawer in time > 

If the acceptor of a bill of exchange bo made a party to a suit against the 
drawer thereof after tho period of iimitation had expired, hu will not 
be held liable, but that fact would not relievo the drawer of his liability 
if the suit against him had been instituted in time. 26 AI. 239. 

The words “any other contract *’ seem to cover cases of implied or quasi con- 
tracts, such as those falling under Ss. 69 and 70 of the Indian Contract 
(Act IX of J872).— See 7 W^K. 377 (P.B.) ; 5 M. H. C. 200 : -1 B. 321 ; 
3 A. 66; and 15 C. 652 (F.B.)i noted under this article in Mitra's 
Limitation (4th Kdition) at p. 885. Suits for contribution are of this 
class. » 

But it was doubted in 8 C. 113, whether a suit for contribution, where both 
plaintiff and defendant were liable for the money paid by the plaintiff, 
falls within the scope of either art. 69 or 70 of tho Contract Act, which 
^ seems rather to contemplate persons who, not being themselves bound 
to pay tho money or to do the act, do it under circuuistauoes giving 
them a right to recover from the person who has allowed the payment 
to be made and has benefited by it. 


(12) Suit by a co-Burety againat principal debtor:— 

A-.— —to recover a sum paid by the plain tiff to a co-surety as contribution 
towards the amount paid by him to the creditor. 96 ]p.B. ISSL 



Art 84] Act ZV of 1877 (INDIAN LIMITATION ACT). 81.5 


84.— By an afctoriioy or vakil for Three yeere* The date of the termi- 


his costs of a suit or a par- 
ticularhusiness/^^ there be- 
ing no express agreenient^^^ 
as to tlic time when such 
costs are to be paid. 


(Old Acta.) 


nation of the suit or 
business^-^^, or (where 
tlie attorney or vakil 
properly discontinues 
the suit or business) 
the date of such dis- 
continuance. 


[Arti 86 of Act IX of 1871. — Same a» above, exeopi that the words “ the date 

of the ’* before the w'ord " termination, Ac.' 
in the last column of the jiresent article are 
iieiv. 

Avi XIV of iSo9. — No corresponding provision.'] 


(Notes) 

Scope of article. 

Sait by vakil against client’s agent 

A suit by u vakil against his client's agent, for the recovery of money paid by 
him to be delivered to his clients but not delivered, would be governed 
by art. lilO, the cause of action arising from the date, the plaintiff is 
compelled to pay money which the defendant was legally bound to 
pay. 2 M.II.C. 21. 


< 5ir/f or parilcolar businegs/ 

(1) Application under Rule 149, Common Law Rules:— 

An application under Rule 149 of the Coniinoii Law Rules of the late Supreme 
Court of Bomba}', by an attorney in re.spei't of hi.s bill of costs, was not 
a suit ; such au apjilieatiou was not barred by any law of limitation. 
1 B. 253. 


(2) Suit OF particular business 

Subsequent proceedings taken in connection with the taxation of an opponent’s 
costs nro not part of Uie suit or application. 22 G. 943. 

2.—* There being no express agreement, Ac.’ 

No time fixed for payment of fees 

(a) Where a vakalatnam^h , under which a pleader was engaged contained an 

agreement on the part of the client to pay the fee, prescribed by law, 
but fixed no time for the payment of the fee, it was held that a suit 
for fees brought more than three years from the date of the vakdlat- 
'naivn-k \vas barred. 9 W.R. 113. 

(Notk). — This was a case under Act XIV of 1859. 

Compare 5 W.R. 297 and 5 W.R. 8.C. Ref. 1, which decide that, iii*the absence 
of an agreement to pay the fee on a fixed date, the cause of action for 
fees arises on the date of the termination of the suit or proceodingsir 

(b) In a suit by a vakil for fees, the starting point for limitation begins U6m 

the date of the termination of the suit he conducted, if there had been 
no special agreement as to when the vakil was to be paid, 6 M.H.O. 
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[Art. at 


Act XV of 1877 (|M>1AN MMITATIOM ACT). 

J.— * The date of the termiaatloa of the suit or business^* 

( 1 ) When a Buifc terminates : — 

fa) A suit is said to teminalie wboii judgment is given in the Court in which 
the action is commenced. 7 B. 518. 

ib) A suit can ordinarily bo said to temiinatc when there is nothing more to 
Ik* done in it except, cxecutifui. The fact that the attoriioy may have 
to nppiiar in execution-proceedings cannot postpone his right of suit. 
22 C. 952 (Note). 

(v) A suit does not terminate, within the meaning of this article, until the 
costs are taxed and inserted in the decree and the decree is. issued. 
7 1. 

(2) Termination of applisation : — 

In a suit by an attorney against his client lo recover the cost of si-ii application 
to the High Court, the date of the Judgment in the application was 
hvU} to be the termination of the application. 22 C. 943. 

(3) Compromise of execution-proceedings : — 

A Compromise between the decree-holder and the judgment-debtor without the 
knowledge f>f the Solicitor retained to execute the decree and without 
‘ certifying the same to the Court, is not a termination of the business, 

for which the Solicitor was retained, within this article. 1 B. 605. 


General. 


In the absence of a written agreement fixing the amount of foes to bo paid to a 
pleader, the latter will lie untilled to qu/iahim }fUTHU as for work and 
labour done, — see s. 28 of the Legal Practitioners’ Act (XVllI of 1879) 
mid the notes thereunder at p. 493 (Lawyer's Companion 'J’hc 
cases bearing on this point are : — 2 M.L.J. 247 =* 10 M. 278 : 160 P. 
R. 1888 ; 20 M. 306 ; 17 M. 300 : 136 P.B. 1898 ; 9 M. 376 ; 12 A. 269 ; 
14 M. 63, 12 B. 657 ; 9 B.H.C. 33. 




85. — For the balance due on a Three years. 
iniitivdl, open and current, 
account^ wliere there have 
been reciprocal doinauds 
between the parties^'^ 


(Old Acts) 


IMuj cloae of the year<^) 
in which the last 
iteiii‘^* adtnitt(?d or 
proved is entered in 
the account ; such 
year to be computed 
as in the account. 


[Art. 87 of Aet. JX o! 1871. — Columns 1 and 2. siimcas above. Column 3 — ‘ The 

time of the last item admitted or proved in the 
jwcounts.’ 

Acl XfV of ISnft.- -Li sailn for balamo^ of atvoutilH ciirrenl. heUvem merchants 
ami traders who have had mutual dealings, the cause rf 
action shall h-. themt’d to have arisen af, and the ‘period of 
limitation shall be computed from, ilte close of the year in 
the accounts of which there is tlie last item admitted or 
proved indicating tlie continuance of mutual dealings; 
sw:h year to he reckoned as the sam$ is reckoned in the 
acoownis.'] 



Art. 8S] Act AY of 1877 (inuiad luiitation act). 817 

(Votoa) 

Mutual, opeu and cumat accounts,’ 

(1) Intentioii of the article - 

fa) The appears lo he that it should be applicable t(3 those cases whore 

the course of business is such as to give rise to reciprocal demands 
between the parties, (i.e.) such that sometimes the balance may be in 
favor of one party and soinetimes in favor of the other. 0 B. 134 (138). 

fbj The article is intended to apply to cases where an account has been going 
on between two parties imd balances have been struck, from time to 
time*, showing the amount due from one of such parties to the other ; 
and the suit to which the article is intended to apply is one brought by 
one of those parties against the other, for the balance found due to 
Mm on that account. G C. 447 (450). 

fcj 111 order to bring a case within this articht, there must be a mutual open 
and current account between the parties, in which there were reciprocal 
demands. 5 C. 75'J=C C.L.ll. 112. 

( 2 ) Mutual acuounU, what are : — 

faj To constitute iiiutu«iil accounts, there must be traiiKactions on each side 
creating indepoiidont obligations on the other, and not merely transac- 
tions which create obligations on the one side, those on the other 
being merely complete or partial discharges of such obligations. An 
account consisting of entries of payments made by one party in roduc- 
lion of his debt lo the other, and of xiayments made by the latter on 
behalf of the former party for the .same purpose, is not a mutual 
account. 17 M. 293«4 M.L.J. 140 ; 0 M.H.U. 142. 

f/j) Mutual accounts arc confined to <u‘coui]ls between two parties which show 
reciprocity of dealings, or, in other words, to trail snetions in which 
there is a mutual credit founded on a subsistin'; debt or am express 
implied jigrefiment for Ji. sel-ofT of mutual debts. W.R. (1864), 235. 

(3) Teit of mutuality 

fa/ The fact that, in the accouuts, the balaucc shifts sometimes in favor of 
* plain ti (I and sometimes in that of defendant, is a valuable index as to 

tlic nature of the dealings, but it is not a decisive test. To be mutual, 
the dealings must partake of the nature of transactions creating on 
each side indciicndcnt obligations ; and*not merely obligations on one 
side, those on the other side Ixiiiig merely discharges of these obliga- 
tions. 22 B. GOG. 

fbj Though a shifting balance is a test of mutuality, its absence is not conclu- 
sive proof against mutuality. 17 M. 293 «4 M.L.J. 140? 

(4) Beoeulty of crosa-demandi 

For the article to be applicable, there must bo cross-deinauds, the striking of the 
bfdanoe between which constitutes a new consideration for the promise 
on the part of the person against whom the balance is found, to pay 
the balance so settled. 9 Bom: H.G.O.C. 429. 
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Act XY of 1877 (INDIAN LIHITATIOK act). [Art. 86 

/.— * MutMU open end current account8»*--(contiw*ed.) 

(5) Balance alwayi in favor of plaintiff 

A suit to recover the balaDce of money lent at intervals by the plaintiff to the 
defendant, the aocount-book sliowing a balance always in favour of 
the plaintiff, is governed by airt. 57, and not by this article. 12 A.W. 
N. 216 ; 13 A.W.N. 34. 

( 6 ) Balance aometlmec In Ihvor of plaintiff and lometimoB in favor of defend- 

ant:— 

This article would apply when the nature of the trauMactious between the 
plaintiff and defendant is such, that nouietimes the balance is in favor 
of plaintiff and sometimes in favor of defendant, and where the trans- 
actions give rise to reciprocal demands hetw'ccn the parties. 3 A. 523 
and 16 A.W.N. 166 ; 6 B. 134. 

(7J Sait in absence of reciprooal demands 

Where no mutual account or reciprocal demands exist, a person cannot recover 
any items due more than three years prior to the datit of suit, but he 
would be entitled to apply all payments— oven those subseriuoutly made 
ui reduction of so much of his claim as was barred. 24 W.R. 390; 
8 Bom. H.G.ii.G. 6. 

(T^a) Banking trancaotlon 

The article is applicable to a suit fur balance of account in the case of a bank- 
ing transaction, whore the balance was sunictimcs on one side and 
sometimes on the other, the change not appearing to arise from a 
merely accidental and passing over-payment. 44 P.B. 1886. 

(8) Accounto between principal and agent 

(a) In a suit by a principal against hi^ agent fur balunce duo on an account, it 

was found that the agent alone kept a wj ittoii debit and credit account. 
Held that the account showed reciprocal demands between them, and 
that Jt was a mutual, open and current account within the meaning of 
this article. 10 M. 199. 

(b) Where the account was one continuous transaction between principal and 

agent, with debits and credits on each side of it, and the contract was 
to pay the balance of that account when it should be struck, a suit for 
thOx^ccovery of the balance due under the accounts is governed by this 
article. 1 1.A. 316 (P.C ). 

(c) A suit by a principal against his commission agent who was to sell goods 

on oommiasiou was held not governed by this article. 7 W.B. 67. 

(d) S. 8 of Act XIV of 1859 (corresponding to the present article, was held in- 

applicable to a suit by a commission-agent against his principal as 
such. 24 W.B. 440. 

(9) A debit fuid credit account, furnished by a commission agent, was dis- 
puted by the principals, and for the purpose of referring the matter to 
an arbitration, a “ memorandum of items to be settled” was drawn 
up and signed by the principals, wherein they denied that any balanoe 
was due to the agent, but admitted that accounts must be taken and 
their liability to pay if any balance were found due to the agent. 
One of the principals signed and supplied to the arbitrator an account 
on behalf of himself and the other, containing a similar adxnission. 
Held that the accounts were mutual, open and current accounts. 
10 M. 269. 



Art. 85 j Act Xy ot 1877 (indian uMitation act). 

/.— • Mutual, open mad current mecounta.* — (concluded.) 

(\)-n} Lessor and lessee:— 

Where the relationship lietweoii thoplaiutilT and the defendant iu that of aleHser 
and lessee, the mere fact of some amounts having been paid by the deft : 
(lessee), on account of the plaintiff, for Government revenue, litigation 
e);peiises dc., would not alter the original relationship into one of 
principal and affonl, ii*' to entitle the lesM^r to sue for an ancount. 

*^27 (*. ftfia. 


( 10 ) Debtor and creditor 

The article was held juapplicable to a suit for bcilance of account, where the 
account was an ordinary debtor and creditor account, in which the 
defendant never made any demand against the plnintifT, to whom he 
was indebted. fiH VM. 188*2. 


(11) Bervnnt and master ! - 

A suit by an employe, who has left the .service of his master, for the wages due 
to him, must, in the absence of any subsef^uont account stated and 
sotlled between the parties, be brought within three years from the 
date on which he left the service. 18 W.R. 4110; 19 W.R. 159. 

I 

(12) Partnership debts and separate debts 

Where. <iii the dissolutinu of a firni, the debt due by the firm to the plainiifT was 
carried into the separate account of the defendant, who was a member 
Ilf the Hriii without his consent, a suit to recover that amount is not 
governed by this article as there has boon no mutual, open and current 
account heLwceii the partio**. 1 C.1«.R. 525, 


(11) Repayments of debts:— 

Merc borrowed by defeiidaiil from plaintiff cannot mabe the dealings 

In^twoen the parties mutual dealings, or the accounts mutual, open 
and current account'.. 10. W.R. oG. 

m 

(14) Cause of aetion based on settlement of accounts 

If the ('ciiisc of action tor a .suit is based on a settlement of accounts or 
statement of accounts, this article would not apply. C W.R. 328 : C/, 
4 W.R.S.C. Ref. 1 ; 3 W.R.S.C. Ref. 13. 

Note. — T hese were cases undfr .Act XfV of 1859. 

(15) Suit by Arm against agent 

111 a suit by a Ann against a del aedere agent, if. was found that the last Iteni 
in the account between the principals and the agent in their dealings, 
accrued more than throe years before the suit. Jfeld that, iffs the 
action Was for breach of contract, S. 8 of Act XIV of 1659 (corre^nd- 
ing to this article), was inapplicable. 14 AI.I.A, 184 (P.G*)»16\V, 
R. 86 (PiG.)»10B.L.B. 15. 

i. 


n 


105 
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Act XY of 1877 (iM»iAi\ JJMJrAT^o^' Alt). 


[Art. 86 


The close of the year,' 

(1) Bumbut year 

A Tinitn.il, oppn nnd i-urrent .n‘«'ount Kept ai-cordin^' to tlio Sttmhtii yoiir, was 
iidjustod in ii (-.(‘rtiiiii month tho closi* of the year. Jlvlti that, 

t*\pn assuming th«t, on tin* date, of iidjustmciil, the iicK'OuiLl ceased to 
ht* imitual, open and current, a suit for the balance due upon siieh 
adjustment, instituted more than three vimps from the date, of adjust- 
ment, hut less than thr«’«‘ years from the, close of the year, is governed 
by this article and is within time, the c.iuse of actirni arising from the 
cJo.se of the year. 5 C.I..lv. 211. 

(2) Commencement of time : - 

fa) The* period of three \ears was iiiiendod It* lu- ii'cUMiied from the time when 
the halani'O Avns struck, and the Lesislatnre conleniplaled Unit mich 
halance. would ho struck annually, i l W.ll.O.f. 11. 

(ft) Where a suit is hiought on a halaiicc* of aciMumts (»n mniiial dealings, the 
limitation would Ik* reckoned from the tinu* when the halancc of 
• aeconnts is struck. .^i li.L.U. 5.00*11 AY.R.O.C. 11. 

(yoTj;j. — This was a ease under Act .\IV of 

(3) Court's finding as to balance : 

Where, in a suit, the Court incideiiially lound I hat, on mutual accounts, cer- 
tain amount w.is dm* to the defendant from the plaiiitifT, such finding 
cannot, he said U» any adjusimcnt of hrilance, so as to enable the de- 
fendant to date his oattso of actir>n Ironi such adjustment in a suit bv 
him to I’ccover the ainoui.t found due. 14 W.R. liSl. 

J. - ‘ The last item,' 

The word “item" in the. artndc means the l.isi admitted ilem on the df'fendaiit's 
sidenf the aecount or, in other ur»rds, the, last reciprocal item. 5 C. 
75t»»l>C.Ij.R. 112. 


86 — On a jiolirv ol' iiisiiriiiiu'c;, 
wild! Min sum assurtui is 
immedhttniy uftnr 
|»rooF of Mm dnatli nr lo'^s 
lirLs ])i*i*n jrivnii tn t)r rc- 
c(‘ivt*tl bv lilt* irKun*?'.'*:. 


Three years. Wlinu proof of tin*. 

(leuifli or loss is ^iycTi 
or rcvoivtul, to or by 
fill* insurers, vvlieMitT 
liy or from I lie plaint- 
iff, or any other per- 
son. 


(Old Acts.) 

\rt. SS .»! Act IX d! IS71 - -Same as aliovd, f*.\f'e)>t that the woi'd ‘ iinmediii- 

loly * before the woi'ds ' after ])rool‘ of death * 
in column 1 of the present articlo is new. 

-let XIV tnmspftthdlihf/ prouittinnJ 
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Arts. 87 ft 88] Act XY of 1877 (indian limitation act). 

87- — By the assured to recover Three yemrs. When the insures 
* premia paid under a policy elect to avoid the 

voidable at the election of policy, 

the insurers. 

(Old Acts.) 

[Art. 8P of Act IX of 1871.— Same as above. 

Act XIV of iSr^n.—No vorresepondiru! prormoa.] 

88.--Af?aiustr'a fiictm- for an uc- Three years. AVhen tlie account is, 
count. during the continu- 

ance of the agency, 
demanded and re- 
fuKed‘'\ or where no 
such demand is made, 
when the agency ter- 
ininatea^^\ 

(Old Acts.) 

[AH. 64 of Art IX of 1871. — PoliminK 1 inid 2— Same hs whove. Column 3. — 

Wlien tho account is denuiuded, or where no 
Kiicli demand is made. \vh(‘ii the* aj^eucy trr- 
niinates. 

Act XTV of 7859. — No corresponding prorwiow.] 

(MTotea) 

/.»' When the account is demanded and refused.* 


MeoeiBity for demand 

If demand for an account is not uiiidu, iiu cause of action accrues against the 
agent until the agency is dctorinincd. 2G 0. 715 (725). 

2 — When the agency terminates.* 


/ 


(1) When the agent ceaBee to do duty 

As against the agent, limitation begins to run from the date on which he ceases 
to discharge his duties as such. 14 C. 147 (154j, (PX,). 

t 

(2) Suit against agent’s repreaentativet 

(a) Whetc a Ooviasiah died, having overdrawn a sum of money from the 
funds of certain guddees under his charg^, in a suit against the repre- 
scuiative of tho gomasta to recover the sum overdrawn, limitation 
would ^ computed from tho date of his death , and not when he over- 
drew the some. 2 B.Ij.R. A.C. 139=^11 W.B. 7G. 

(h) On the death of a Manager a right to an account accrues to the employer 
as against the Manager’s representatives, but h'mitation will not begin 
to mu until administration has been taken out to such manager’s 
estate. 7 C. 627 (632). 

■ 

'I 

(3) troot of tannirntton of ogoney 

Xho tatminatian of ogonoy may bo iafetiod from the fuit. proved. 6 0.£i.B, 101. 

TO 106 



[Art. 89 


822 Act XY of 1877 (inihan jjmi'j'ation act). 


89. — By a pvincipsil against Ins ^8rce j'ears- Wl uni the account is, 


agents* * for moveable pro- 
pei-ty^^^ received by tlu^ 
latter^ and not acc'ounteH 

ror^3>. 


during the continu- 
ance of the ageiicy'^\ 
dc'injiiuleil and refns- 
ed'-^’^jOr wlierenosuch 
(leniandisnisi(le,when 
the agencv lerini- 

• inites‘^*\ 

(Old Acts.) 

[Art. J)U nf Act IX of lft71.'--CoIiirTiijs 1 iimt Siiinc ms iiimvc, (\>liiniii It. — 

When the Mccoiinl is diMUMnded :ind refused 

At'i XfV of I8o9. — A'«i rorrpujhoi^limj jirovlff{i)n.'\ 


(N'otes) 

Scope of article. 

(1) Bait for equitable claim 

A suit relating to an equitable <*liiiiu against :i truhtre liable a-eeount is not 
governed by this article, which is applicable only where a relatioimhi]) 
• of principal and agent subsists between the plaintitT and the dc^feiidiint. 

7 A. 25 (28;-4 A.W.N. (2U)), rifera. to 10 C. SCO. (P.C.). 

(2) Ward & Guardian:— 

Art. 120, and not art. H'J, i.s applicable to a suit by a ward, who has attaints! 
majority, tor an aeeouiil agaijist hi.s cx-giiardian. H<l IMi. 1891. 

(C) Suit for account and for money found due: -- 

This article i.*t applicable to a suit by a princip:i.l against an agent for an aeuoiint 
and for money that may be fouini disc upon sntli a-ceonnt being talicn. 
N C.W.N. 113. 


(4) Suit against deceased agent's representative : 

(ti) Tn a suit against the representative'^ of an agent to collect rents, for sums 
rcKJcived and misiippropriated by the agent, the (‘ontract of agency 
l>cing ill a duly registered insirimicnt, art, IIC is a]ipli(‘ablc to the sums 
received under the registered instrument, and the limitation of three 
years is applicable in respect of oilier sums not coming within the 
scope of the instrument. 12 C. 357. • 

( 6 ) The article is inapplicable to a suit by a principal against the reprcKO]ituti\ c 
* of a deceased agent for an account of the amount recoverable by him, 

.IS it is not one against an agent for an account, nor against the 
defendant uxion a cause of action which arose against the agent, for an 
account. 

The tormr of the article are inapplicable to a case where the agency is dotenniii- 
* lid by death. 96 P.R. 1886. 

(5) Suit against pleader's representative 

A-'-" —for money received by a deceased pleader, but not accounted for, is 
governed by art. 120 and not by this article, since this article conteni- 
plates only suits against Ihe agent himself and not against his repre- 
tentative. 25 A. 55. 



Art. 89] Act XY of 1877 (im>un limitation act). 82:i 

Scope ol article— ^ oowJm****'*'^ 

((>) Suit against receiver:— 

The Jirtich' iiui])p1icibl)U^ to it suit to ructivoj' iiiojiey in the handbof iiBeceiver 
aiJlioiiitcd ill iixufiitiou of a dreroe. Such u suit is go\’emod by art. 1*20. 

0.0. 171. 

(7) Denial of relationship 

fo) Whore tin* rehitioiiship of pritudpal uiid agent is doiiiod, liuiiiatioii begins 
jiO riiirus iigiiin.si tli<‘ priniripal from the d.'iir of Oic denial of fheagoncy, 
l(i M. 45(i. 

fh) Where the. urigiiuil i-fljiliouship of priiieipiil and agent is established, the | 
mere denial, on tin- jmrt of the agent, of sueli relationship will not 
afleet the. (jiiestion of liniitation. *1 M.L.J. *214 ; 21 M. at p. 159 ; 27 S, 
ai p. 5:1 ; and Jlitra on l^iniitatioii at p. HIM. 

(S) Suit by an agent against principal 

An agent- cainuit sue his priiieipal 1 ir adjiisMiienl of aeeonnts. and the more fiLct 
that till! priiieipal keep- i.lie .ii:e.ouiits would not give the agent any 
riglii- to elaiiii an aceouiit from the. principal. 1 P.Ij.U. 27. 

/. — ‘ AgenU^ 

(1) Suit against agent: — 

(a i \ suit for an aecuuiit, brought b> a principal against his agent, is govern- 
ed by art. 89 and limitation runs from the date of the termination of 
the ageiK V. 1 C.Li.J. 147. 

(ti) But wliei'e the. liability of an agent is based on a registered agrocniciit, a 
suit for an aeccmiit by the. principal a-gaiuht the agent is not governed 
by art. 89 but by art. 1H» and limitatioii begins to ruu from the date 
on which the eontracd- lo rfiuba* aeeonnts is broken. 1 C.li.J. 211. 

(2) Co-sharer and Lambardar:-- 

\rt. I2t», and not iliis article, is applicable to .suits by a co-sfaarcr-proprietor of 
.1 villagi- against a hiinbardar-co-sharcr, for his share of the profits, as 
tJie lambardar is not an ag«-nt as is coiitcinplatecl liy art. 89. 10 C.l*. 

L.K. 9H. 

(3) Partner and Manager 

This article i'l a[)piicab]e to a suit by one of the partners of a tirni again.st the 
ii' inagcr, who is entitled to a certain share of the profitsinstoiid of 
^d.Lrv, for (11 money borrowed from the tinii by the manager for his 
personal expenses and (2| the Manager's share of the losses ; it being 
-.iibstantially a suit b> a prineiiial against his agent tor moveable pro- 
perty received by the latter and not accounted for, Lhi' cause of action 
.leerning from tlm termination of tin*, agency. 31 I\R. 1891. ^ 

Municipal Council and Chairman : — 

There is no relationship of principal and agent between a Municipal Council 
and its Chairman. A suit, therefore, by the Com mil against its late 
Chairman, for money embezzled by the latter during his tenure of 
olhee, is not governed by this article. 2*2 ^f- 342. 
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“ Aot XV of 1877 (iXUtAN UMITATION ACt). 

Ageat*^(coticluded). 

(S) Maai^er of Joint funfly 

(aj The mitoager of joint-family property is not the agent of the members of 
the family so as to make them liable to lie sued as if they were the 
principals of the manager. 7 C.W.N. 754 (P.C*) ; 5 B.L.R. 347 (F«B). 

fb) The manager of a joint Tfiudu family is an agent liable only to account as 
to the then existing state of property, and not, as in tl^ case of a regu- 
lar agent, to account for the income of past years and expenditure. 
22 M. 470 (P.C.). 

( 6 1 ZemiAdu* and Gnmastah-Fraud 

Where, in a suit by a Zemindar agiiinst a guinastah, fraud is not alleged, the 
Court cannot assume it merely on the ground that tho accounts were 
not fihjd till the close of the year of the dotormination of tho agency. 
22 W.R. 398. 

(7) Suit adainit heiri of gumaBtah 

Xn a for sums overdrawn by the gumastah, less the amount of salary duo 

to him during the period of his iiicumboiicy, the suit would, unless 
there were a special agreement for setting off the salary against the 
sums overdrawn, bo barred as to items overdrawn moro than iix years 
before suit. 0 W.B. 334. 

2.—* Moveable property.’ 

(1) Moveable property:— 

f — includes m ony. 24^.^27 (P.C ^ C.L. J. 23 2 . 

(b) "‘S^suitT^^iKo sons of a deceased person against his widow, for tho recovery 
of moveable property of tho deceased, in her possession, wrould be 
governed by this article. 5 G. 692^5 C.L.R. 505. 

Mnif fiof accounted tor.’ 

Pint suit for oolleotioa-papere— Second lult for money 

A second suit against an agent for recovery of money, found due on oolleoiion- 
papers, for recovery whereof the first suit was brought, will bo barred 
by the combined operation of S. 30 of Bengal Aot Vlll of 1869 and 
this article, if the same is brought more than three years from the 
date of tho agent’s discharge from service. 3 C.L.R. 444. 

4 .—* During the continuance of the agency.* 

(1) Ageijicy for sale of goods 

An dues not tciyninatc until tho price received by the agent is paid to tho 

principal or is duly accounted for. Limitation docs not begin to run 
as soon as any portion of the goods is sold. If, therefore, a suit is 
brought within throe years from the date of demand made during the 
time the price remains unpaid by the agent to the principal, it will be 

^ • in time. 12 A. 641-10 A.W.N. 99 ; 26 0. 716-3 C.W.N. 524. 

(2) Sec 20 C. 425 unrlor Heading No. 6, infra. 

(2) Advance pf money to agent— Ganae of action 

No cause of action accrues when the principal advances money to trhe agent, 
luo cauae of action is dependsut on tfeo obligation to (OOdor aooounts, 
11 W.B. 76*2 B.L.R. 189. 
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5.— * Demanded and raiuaad^' 

(1) Ppomiie to render accounts on a fdtune date 

Where, on the demand of a principal, the agent promides to render acoounts on 
a future date, in a suit to compel an adjustment of accounts, limitation 
runs from the date on which he promised to render the accounts. 
S G.L.B. 446. 

^ 6.—' When the agency terminates. ' 

(1) Computation”^ of time 

Time must be counted from the date on which the defendant ceases to discharge 
his duties of agent by departing from the principars service. 14 C. 
147 ♦ir)4)-13 LA. 123 (PC.). 

(2) Suit against agent for collection of rents : — 

A -for an account and for money fraudulently misappropriated, instituted 

\\ithin three years from the termination of the agency and within one 
year from the date of discovery of fraud, will he in time by the combin- 
ed operation of this article and S. 83 of Bengal Act X of 1859. 
20 C. 425. 

(3) Suit for money received on joint account : — 

A suit by one of two brothers agsinst the other foach being the agent of the 
otherl for an account of money received by the latter on the joint 

' account is one governed by this article, and can bo brought within 

three years of the termination of the agency. 24 A. 27 (P.C.). 

(4) Suit against deceased agent’s representative 

In a suit for an account against the representative of a deceased agent, limita- 
tion will not run until administration has been taken out to the 
agent’s estate. 7 C. 627. ^ 

(5) Denial of agency, effect of 

When onco the plantiff establishes the original relationship of principal and 
agent, the more denial, by the defendant, of the agency will not affect 

the question of limitation. 4 28; 21 M. 159 and 27 B. 53 

quoted in Mitra’s Limitation at p. 893. 

Suite under Bengal Acts X of 1859 and VIII of 1869. 

(1) Commencement of time 

The fact of an agent furnishing his principal with an account under Ips signa- 
ture with a letter upon which a balande appeared due, is a cause of 
action, irrespective of S. 33 of Act X of 1859. 22 W.R. 338. 

(2) B. 80. Act YIII (B.C.), iB6B 

(a) A suit under against a gumastah to obtain accounts, after the 

agency has determined, must he brought within a yetft from such 
determination, unless fraud he proved, in which case limitation cans 
from the discovery of the fraud. 16 W.R. 149. 

(b) In a suit to contest an account under Act VIII (B.C.), 1869, the oq|^ 

ground on which the pontiff can claim extension of limitation, 4 b 
fraud, in which case limitation would run from the djsoQveiy thereof^ 
W.R. 386, 
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lot X¥ of 1877 (iNj>iAN I. 1 MJTAT 10 N Ao'i'). [Arts. 89 to 
. Snita under Beng'ul Acts X of 1859 and VIII of 1869 — omfluiUsd. 

(r) T/) a siiiL ai) itgont with t,n /joiniiidari inatters for the 

fecoverv ul moiu-y or the doliverv of acwoniitri and pii])crs, there iB no 
liiiiititfcioii oLlier iliar* that pnworilmd hy Art V1J.I of 1809(Bcng[al . 
S. 30. ‘->1 W. R. ‘2M). 

fdj A suit af^siinsl an a'^onl for the recou'n ■»! money iji^der Act VllT of 
1300 (B.C.). S. :'.0. thoiipb hpoiighi vvilhin years from the termi- 
nation of Hit' , w.is held barred, hf*e 'ii‘te nob brought W'ithiu a 
ro:i.*noiiiihli' liimo after diseovery of the fr:iiKl impiited in the a^ent. 21 
W.B. 107. 

fO) Suit by Zemindap against land-agent i- 

(a) A for sums mniecoiniled fo'‘, nil the laKiii*; ul aet;oiint.s. instituted 

more than three years from the. tcnninalion of the agoney will he 
barred by limitation by S. 3U f»f Bengal Ai-t VIll of IHOO. 7 C. 3v)=s. 
M C.Ij.K. *28.0. 

A suit for an aeeoinil, ineiely, aeainsl an agenif Ui eollecl rent will be 
, barred if liron.'ht more than lb ree years fnmi the date, uf the agent's 

resignation or leaving the ser>iee of the prineipii.1. 5 308.* 

(4) Suits against Land agents:— 

fa) A suit against an agtmt oniployed in tin* manageiiumb of land or collcetioii 
of rents Ax., was (except in ^^a^cs of fraud go\erin'd hy S. 30 of the Aei 

VUI of ISGOfBC.) or S. 24 of Act X of IftbO U;. .047. Sir 

^fitva's JAinitatioii, p. 894. 

fh) But the shove sect ions will have no upplieatiun w'h ere there is a special 
agreement between the iaiidlurcl and the agent in regard to the rcndui- 
iiig of accounts or payment of mone,^^. 9 C. 21 1 ^ 12 C.I..U. 829. 

(5) Balance struck and agreed upon:— 

Where, on an account being rendered by .m after the tcnniniitioii of his 

agency, a balance is .NlnicK <in<l agreed upon as due hy him to the prin- 
cipal, such balance may eoiisiitme a cause of acli«ui against the agont. 
20 W.R. .809. 


(6) Fraud:- 

If fraud be proved in a ouit by a principal against an agent to recover money 
received by the latter during his agency and not accounted for, limi- 
tation would run froin the time of knowledge or iiuiaiis of knowledge 
of the fraud. 4 W.R.S.C.C.R. 19. 

90. — Other suits by princi^nils Three yean. When the neglect or 
for nojrlect niiseonduct becomes 

known to the plain- 
tiff. 

(Old Acts.) 

[Art. 91 of Aft IX of 1871. — Columns 1 and *2— Same as above. Column 3 — 

When tiie neuh ct or iniBcoiiduct occurs. 

J ci XI V of 1859, — No corretpondi ng premmon,'] 


against apfents 
or mirtconcbicf 



Act XV of 1877 (iNDUN LIJtlTAtlOl} act). 
(Kotes) 

1. — • other suits by principals agrainst agents.’ 
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Sait for declaration as uralan 

A suit by ;i person for a deolaration of his right as nrdlan against another whuiii 
ho alJeged to be tlie agent of a deiuisum^ whert* the defendant denied 
the agency. wa.s held governed by art. I‘i0. UJ ^1. 46G. 

Suit against Municipal Chairman 

-r ■ • 

A suit by a Municipal Council against its lato Chaliniaii for recovery of money 
enibcz'/.lod by the Manager, during the tenure of his oflicc as Chair 
man, is governed not by arts. 89 or 90, but by art. 30. ±1 M. 342. 

91. —To caiu'.e] or set an Three years* When t.lu* 

instrument* nf)f otlitM*wis(‘ / 

provided tor. the instriiinent 

caiic'eTled or set aside 
beeoine known to 

(Old Acts.) 

An. 92 of Aei IX of 187i. — f/oliiiiiiiK I niid 2, same a.s above. C'oliiinii .3 

Wlion tlio insinoiieiit i.s f \er*ni»*(l. 

Ari XJ r of ISiWr -No corfesitondimj provision. , 

(IToteB) 

' To cancel or set aside.' 

Non-i ^l|.- 1 Ills article is ina])j)lic.ilile to cnsi-s where (1) tlie substantial relief 
cl aimed is not cancellation of an iiistpiiincnt. Iml- po.isessioii of pro- 
perly or any other substanti.ii ri liuf, the t;ii iie.ell aLion of an instriUTiGni 
l>cii^ jjuly an au^ihiuy or incidental rebt'f. f2j or where the deed 
sough t to bo s et aside i& invalid or void, or (3) where the deed could 
not, if left outsiindiiigi iiirect the interests of the idaintiff, or (4) where 
Liii! deed was not, in its iiicepiiiou, intended to bo operative, or (5; 
where the deed sought to Ik? s et asi3e benamee or shaui ; the 
reason being that, in such cases, the deed would not affect the inter- 
ests of the pJaiiitiil, if left ouisaiiding ; there will thus be no nocessit} 
on the part of the plaintiff to got it cancelled. He mayjtroat the deed 
as non-existont and seek tho substantial relief he may be entitled to, 
without a cancellation of the deed. To such cases, therefore, the 
article would not bo applicable oven though c^ncellatiou of a deed may 
bo involved or may be the result, direct or indirect, of the grant ei the 
substantial relief claimed. 



d28 ' Act XV of 1877 (iNSIAD LIlUTATIOK ACt). [Avt. ^1$^ 

1.— Examples of Inapplicability of article. 

A.SubatmotM nIM, recovery ot property, Ac. 

(1) Canoellatien not euential part ot relief 

Unless a prayer for cancellation of an iiistrumeut is an essential part of the 
plaintiif’K relief, the suit for recovery of property, though brought 
beyond the period prescribed bv this arbicle, would not be barred by 
this article. 14 M. 26. 

(2) Babatantlal relief, pouesslon of property - 

The article is inapplicable to cases where the substantial relief claimed is not a 
declaratory decree but simple possesKion of property and where the 
instrument is executed wholly without authority. 3 O.G. 105. 

(3) Suit by heir to recover property fpom deceaBed'B vendee 

A suit by a deceased individual's heir to recover property and to set aside a sale 
alleged to have bccu executed by the deceased in favour of defendant, 
would be governed by art. 144 and not by this artiele. 2 G.L.R. 10. 

(4) Sabitantial relief, recovery of land:— 

(a) This article is not applicable to suits in which the substantial relief claim- 
ed is recovery of land. Where an instrument has been taken from 
plauitiff, in such a case, by meihiis of fraud, a reference to such an 
instrument would be uecessar}' only by way of confession and avoidance, 
and not as pai-t of the relief claimed. The suit would not bo barred 
unless plaintiff’s title to the land had been extinguished by more than 
twelve years’ adverse possession with the elefondant. 16 M, 311 (315) 
«3 M.L.J. 144. 

(h) A suit by the purchasers at a sole in execution of a docroc to set aside an 
instrument of usufructuary' mortgage of the laud purcliasod by them, 
executed by the judgmeut-debtor before the sale, on the ground that 
it was fraudulent and collusive, and for possession of the land, is govern- 
ed by the twelve years' limitation. 6 A. 75 » 3 A.W.N. 212 ; 6 A. 260 
=4 A.W.N. 73. 

Similarly, where the judgment-debtor has executed a lease ; 4 A.W.N. 86 ; — the 
reason being that the substantial relief is possession, the prayer for 
canceUation of the deed being merely incidental. 

(c) A suit was brought to recover possession of certain immoveable property 
** by avoidance of a spurious deed of gift. " Per Straight, J : — The suit 
was governed by art. 144 and not by art. 01. Per Stuart, C.J. :-:-The 
suit was gov8rned by art. 91, and not by art. 144. 5 A. 76 2 A.W.N. 
180. 

(5) Substuitial prayer, declaration of title 

fa) Whore a mortgagor granted a perpetual lease of the mortgaged property in . 
• contravention pf a covenant in the moatgage-deed, a suit by the auo- 
tion-purohaser of the property, in execution of a decree on the mort- 
gage, for ciuicellation of the lease and for a declaration that the lessee 
bad no right to interfere with, or obstruct, him in lespadt of th e pro- 
perty, is governed by art. 120 and not by art. 91 or 95, the substantial 
prayer being merely the declaration of title, and the prayer lor cancel- 
lation of the lease being only a subsidiaty tdiel. 22 A. 90. 
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Set. 91] Aot XT of 1877 (indun aMwe^rios act). 

Examples of inapplicability of axti4)le-~(<»>wiwM<MEi. 

* A. ^Substantial kblief, begovbby of pbofebty, &c. — (concluded), 

(b) J& a suit for a declaration that the members of a Naimhudri Illom to which 
the plaintiffs belonged, were the sole heirs and snocessors of another 
Illoni and for the possession of certain land, the property of that lUom, 
it was found that plaintiffs’ JITamatMin had been adopted into that 
lUom and both the Illoma had been amalgamated by a Karar executed 
by the wife of the last male member of that Jllom and that she had 
‘died less than twelve years before the suit. Held, the suit was not 
governed by this article nor by art. and was not barred by limita- 
tion. 15 M. 6. 


( 6 ) Validity of deed Ineidental question : — 

Where the primary object of a suit is recovery of property, the validity or in- 
validity of a deed forming only one of the questions involved in that 
claim, this article would not apply, but the longer period provided by 
art. 144 would lie applicable. 5 G. BG3i»5 C.L.B. 374. 

(7) Doelantory suit:— 

Where, in a suit for confirmation of possession after setting aside a deed of 
sale, the Court found that the plaintiff had no possession, the suit 
was still regarded as one for a substantial relief and not merely for a 
declaratory decree. 21 W.R. 340 (P.C.) 

(6) Suit tor declaration— lands not mortgaded 

A suit for a declaration that certain lands, from which the defendants dispos- 
sessed the plaintiffs, were not mortgaged by the latter to the former, is 
not governed by this article. 2 A.W.N. 173. 


B. — Invalid ou void deeds. 

(1) Wakfhamah 

A -which is not a substantial dedication of property to religious or chari- 

table purposes is not valid. 30 G. G6G-7 C.W.N. 91G. 


(2) Bait for poiicnion by aroldanoe of a gift 

{a) Where a deed of gift by an ancestor being unaccompanied by possession, 
the heir seeks possession by avoidance of the gift, the suit will be 
governed by the twelve years’ rule and not by this article, since the 
gift is invalid without possession. 4 A.W.N. 60. 

(b) In such a case, no cause of action would aooiipe to the heir nnl ftp^ and until 
the gift becomes operative by receipt of possession. 4 A.W.N. 84. 


( 8 ) 


Vdid Initnimenti or alienations 

(a) The article is inapplicable to a suit to recover property alienated under a 
deed, which is void and of no effect as i^inst the plaintiff; then being, 
^ in such coses, no necessity to set aside the deed. 74 P.B. 1904 ; 52 

P.B. 1895 & 185 P.B. 1888. 


(b) In coses of alienations which axe void, being beyond the legal 

of the alienor, there will he no necessity to set them aside. Comax^ 
38 M. 371 (VA.)«87 IX 69. 
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Aet XY of 1877 (indum limitation act). 

BramplM of inappUcabilitj of article— 

B.— Invalid oh void dkrds— 

(c) Where a Zemindar made a grant of a village for the maintenance of a 
cortuin ]3ersoii during his life and the latter executed a pattah, describ- 
ed therein as permiuieiit, to a lessee, a suit by the Zeiniudar, after the 
death of the grantee, for possession of the village was not barred by 
this article on the ground that the lease was void as against the grantor 
beyond the life of the grantee. 27 0. 15G»20 I. A. 21G»4 C.W.N. 
274 (P.C.) 

(t1) A suit for recovery of property by sotting aside a docuiueut, which it is not 
necessary to si‘t aside on the ground of its being a nullity, is not 
governed by this article. 30 C. 433. (23 C. 4G0, 12 C. G9). 

(e) Where a deed —an alienation by the guardian of a minor for purposes 

not binding on the latter is void, it is not necessary for the latter 

to bring a suit to set aside the deed liefore recovering possession. 
7 M.L.J. 131. 

(f) .An instrument, whicli is null and void so far us the plaintifT's interests are 
concerned, need not be set aside at .all. A suit for property avoiding 
such an instrument will not be governed by this article. 12 C. GO. 
Compare 5 C.W.N. 10-25 B. 337-27 I. A. 210 (P.C). 

If, however, the deed ehould be valid and binding on plaivitiif uuless set aside, 
he cannot recover the property uuless the deed is sot aside within three 
years under this article. 7 C.W.N. 688. 

(g) A suit to recover possession of property by setting aside a deed disposing 
of the property will not be governed by this article, if the deed is void 
as against the plaiiitifT. 2 P.L.K. 1005. 

C.— Deeds not intended io hk opek.vtive. 

(1) Fictitious Deed:-- 

Where a deed is not inteudtsd to be operative, as in the case of a fictitious deed, 
the article would not apply to a suit for possession of the property by 
avoidance of the deed, since it is not necessary, in such a case, to set 
it aside. 7 O.C. 319. 

( 2 ) Buit for deolaration— ‘Doed nominal 

(a) A suit, not for setting aside a deed, but for a declaration chat it was execut- 
ed for nominal purposes, is not governed by this article. 1 C.P.Xi.B. 
165. • 

(h) A suit, in which the relief prayed for is merely a declaration that a deisd 

executed by plaintiff was executed for nominal purposes and not can- 
cellation of the deed, the plaintiff being in possession notwithstand- 
.. mg the deed, is not governed by this article. IS M. 44 ; this, notwith- 
standing the fact that the effect of the declaration, is the cancdlation 
of the instrument. 10 M. 213 ; 14 M. 101. 

(c) A suit for a declaration that a purchase by D of a decree, obtained by B 
against C, was for his (plaintiff’s) own benefit, D being only a betia- 
viidar, is governed by art. 120, and not by this article or art. 95. 
25 C. 49. 
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Art. 91] Aot XY of 1877 (invian limitation act). 

Examples of inajiplicability of article — fconiinued). 

T). — DkKIiB, WHOSB CANCEIiLATlON 18 UNNKCKSSAKY. 

(1) Suit for possession by setting aside a deed executed by guardian 

(f/J A Kiiiii by a person who, having attained iiiajority, claimed posaessioii of 
oortairi land by setting aside an unauthorized mortgage by conditional 
sale executed by his guardian during bis minority, is not governed by 
this article, but by the twelve years’ rule of limitation. 5 A. 490^3 A. 
W.N. 64. 

(b) Similarly, where, during plaintiff’s minority, his share was conveyed by 
his elder brother, 8 A. W.N. 256; the reason being that the plaintiff, 
ill such cases, need not necessarily get the deeds set aside before 
obtaining possession. [14 T.A. 148 a* 15 C. 56 (P.C.)]) distinguished, 

(2) Suit not falling under b. 39, Specific Relief Aot 

A suit, not strictly falling within the purview of s. 39 of the Specific Belief Act, 
but being one to recover iiossossion. after a declaration of the invali- 
dity, as against plaintiff's interest, of a deed executed by an individual 
having no authority to execute it, is not governed by this article. 
5 A. 3-22«3. A. W. N. 49. Cf. ‘27 B. 560 = 5 Bom. L.R. 633. 

(3) Suit for anceatral property: — 

Suit to recover an ancestral occupancy holding, against persons in possession 
ostensibly as vendees of the plaintiff’s paternal grandfather, is not 
governed by this article but by art. 144, the plaintiff not being bound 
lirst to obtain a declaration of the invalidity of the deed. 12 A. W. N. 
26. 

(4) Alienation by Hindu Mother:- 

Where a mortgagee purchased the equit}' of redemption from the widow of the 
mortgagor during the minority of his son, there is no necessity for the 
latter to impugn the unauthorized sale, so loi'g as his right to redeem 
the mortgage is not resisted by the mortgagee, and a suit for redemption 
of the mortgage would not be governed by art. 44. The same principle 
would apply to suits to which this article is sought to be applied, 
14. B. 279. 

(5) Alienation by Hindu father 

I'his article has no application to a case, whore a Hindu father sells joint family 
property for purposes not legally justifiable and the Bon seeks to re- 
cover bis own share, without suing to set aside the sale in the first ins- 
tance. 3 Bom. L.R. 682. 

(6) Bequest without authority 

A suit, by a reversioner, to recover immoveable property in the hands of the 
defendant under a will left by a testator, who had no power to dispose 
of the property by will, Ml not barred by reason of a suit not having 
been brought to contest the validity of the said wiU within thnff years 
from the date of the will, because there is no necessity to set asiSosuob 
a deed. 25 P-L.B. 1908^19 PM, 1903. 
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(7) Gift viihont authority 

So, also, in a case of gift. C/. 140 P.L.B. 1902. But, it would be barred if the 
plaintiff was aware of the gift when it was made and did not dispute it 
at the time: 188 P.L.B. 1902; 122 P.L.B. 1902 ; 28 P.L.R. 1902 ; 
in such oases.'^it is necessary for the reversioner to sue to set aside the 
deeds, which would, unless sot aside, be binding on them. 

(8) Butt by member of Joint family 

A suit by one oo-paioener for maintenance of possession in joint family pro- 
perty by cancelment of a deed executed by another co-parcener affect- 
ing the plaintiff's interest, is governed by art. 120 and not by this 
article, the plaintiff not being a party to the instrument. 16 A. 73 « 
14 A.W.N. 1 [distinffuiahing 15 C. 68 (P.C.)] . 

(9) Alienation by trustee of religious endowment 

Suit for possession by a succeeding trustee of temple property alienated by a 
predecessor in office is not governed by this article, because the execut- 
ant had no authority in law to execute the deed and his successor in 
office need not sue to set it aside. 24 C. 77 (82), 

(10) Spent instrument 

There is no necessity to set aside, by suit, an instrument which has become 
spent and has lost all its vitality. It is Uko a void instrument, to set 
aside which there is no necessity. 4 O.W.N. 274 (P.Ct). 

(11) Deed not glTon offoot to 

fa ) Where a deed is executed by a third person and it is not given effect to and 

the defendant has not had possession under it, the plaintiff's suit for 
possession, brought more than three years after the deed, will not be 
barred by limitation. 1 O.G. 178. 

fb) But if the plaintiff bas had knowledge of the deed, and if he could not 

succeed in the suit except by displacing the deed, this article would 
apply. 1 0.0. 229. 

(12) Butt by roYorBlonon to a Malabar Btanom 

A suit by tbo reversionary boirs to a atanom in Malabar, for a declaration that 
a kanom executed by the present holder of the atanom was not binding 
on them or on the atanoftif is governed by art. 120 and not by this 
article. 16 M. 188. 

(18) Bult by revenionor 

! (a) The article is inapplicable to a suit by a reversioner for possession' of im- 
moveable property in the hands of the defendant, claiming under a 
mortgage-deed executed by the late owner, on the ground that the 
mortgage was without consideration and not binding on him. 
w P.R. 1863. 

'(6J This article is inapplicable to a suit by a reversioner for a declaration that 
an alienation made by his sonless unde will not bind hia intereit, it 
being governed by art. 120. 19P.B. 1888 ; 98 P.L.B. lOOBoffe P.B. 
1908. 

(N.B/. Such a suit is peculiar to the Punjab, being governed by a special 
ooetom obtaining there. 
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(c) Whore the alienlr's (a Punjahi widow's) powers of alienation are limited 
and the reversioner sues, after death •£ the alienor, for possessian of 
the property, he would not be l^red by this article, because he need 
not, in such a case, sue to set aside the deed* 116 P.L.R. 1902. 

(14) Suit by aiBlgnoe of a revenloner :~~ 

A—. ■ “f df recovery of possession of immoveable property, to which the rever- 
sioner becomes entitled on a Hindu window's death, is governed by art. 
141 read with art. 136, and not by this article. 8 G.W.N. 802. 

(Note 2) The article will be applicable tti those oases where*the sub- 

stantial relief sought is cancellation of an instrument, recovery 
of pr4)perty or other relief asked for being only by way of inci- 
dental or auxiliary relief; or where the suit is one under S. 39 
of the Specific Belief Act; or where the deed, though executed 
by a third party, will be ralid and binding on the plaintiff 
unless and until the same is set aside (p. g.), whore the deed is 
a voidable one ; or where the setting aside of an instrument is 
necessary in the interests of the plaintiff : — 

Examplei of applicability of article. 

A. — SUBSTAKTIAL BELIEF, CANCELLATION OF IN6TBUMENT. 

(1) Bait to let ailde deed Bubitaatlal relief:-- 

A suit to set aside an instrument is a suit for substantive relief, and not a suit 
for a deolaratoiy decree. 21. W.B. 340 and 22 W.B. 4S8. See also, 
Mitra's Limitation, p. 89G. 

(2) Oaaeellatlon subitantial relief:— 

Where the substantial relief sought is the cancellation of an instrument or a 
declaration of its invalidity and recovery of land is only an auxiliary or 
incidental relief, the suit will be one under s. 39 or s. 42 of the Bpeoifio 
Belief Act, and will be governed by this article for purposes of limitation. 

* 26. A. 1 (P.G.) -4 Bom. L.B. 832. 

(8) Bniti under S. 80, Bpeoiflo Kollef Act 

(a) Where a person seeks equitable relief under S. 89 of the Speoiflo Belief 
Act and asks to have a bond adjudged Vbid and for an order to have Jt 
delivered up and cancelled, this article applies. 27 B. 660 » 5 Born. 
L.B. 638. 

(h) Where the substantial relief sought is the cancellation of the inatroment 
or declaration of its invalidity, and recovery of property igonly an inci- 
dental or auxiliary relief thereto, this article would apply. 6 O.WJf* 
849. 

(c) The article applies only to those cases where a bare declaration of .the in- 
validity of an instrument is sought for. It does not ap^y ^caaes 
where the setting aside of an instrument is a snbsi&ry or eioiliaiy 
relief. 11B.78. 



834 


lot XY of 1877 (INDIAN LIMITATION ACT). [Aft. 9l 

Examples of applicability of article — (coniinui'ed). 

A, — SuBHTANTlAl. WCJJKF, CAKCELIiATION OK INSTUUMENT— 

(d) This article applies only to suits brought expressly to cancel, set aside or 
declare the forgery of, an inslruniont ; but it docs not apply to suits 
whero substantial relief is prayed and where the cancellation or dccla- 
ration is merely auxiliary and not necessary to the granting of such 
relief. 16 B. 186. 

(e) This article applies only to suits brought expressly to cancel or set aside an 
instrument, and does not apply to suit^ in which substantial relief, 
such as the recovery of property, is prayed. ‘22 B. 1 (4). 

(4) Suit to declare deed void 

suit by the Sii nmi of a mutt for a declaration that a Jammapatrn^ whereby 
he appointed a person ns manager of the mutt^ was void, is governed 
by this nrticle. 2.S B. 376. 

(5) Suit by Mahomedan heir for share of donor's property 

Where a Mahomedan donor died without taking any stop to si^.t aside a deed of 
, gift effected oy him, a suit b}- bis heir for t-liare of donor’s property by 

declaration of the invalidity of the gift would bo barred, if sucli a suit, 
were it brought by the dojior at the tiiiu* of his death, would have been 
barred, tlui eanooliTient of the deed being a substantial and necessary 
incident of the olaim. 11 A. 456—9 A.W.N. 109. 

(6) Suit for cancellation of bond 

A suit for cancellation of a bond, insliluled more than three years after its exe- 
cution, is barred by limitation. 8 C.P.L.il. 182. 

B. — CaNCBLIjATIOT! of DK.Eh NECERRABY. 

(1) Where setting aside deed is necessary 

The article applies to suits where it is essential lu .set asid€' a document before 
any other relief can be granted, o\cn though the cancellation of such 
document is not expressly prayed for. 74 P.K. 1904, (fnlloioing 12 C. 
69, 57 P.R. 1891 and 52 P.R. 1895, and vnt fotloiring 16 B. 186 and 16 
M. 311). 

(2) Award valid until set aside 

Where there is an award, in existence, valid until set aside, property affected by 
it cannot be followed after the period of limitation prc.scribod for set- 
ting such 2 ]^ward aside has expired. U.B.R. (1892 -1896), 475. 

(3) But a partition by a Virngaung is not necessarily an award, much loss a contract ; 

before the Court, therefore, proceeds to apply this art. or 95, it must bo 
satisfied that there has been a contract which can be rescinded. U.B.R. 
(1892-1896), 478. 

(4) Partition by Hindu mother 

■A during the minority of the son is binding on the latter, if just and 

legal, unless it is set aside -by him on attaining majority. Hence a 
suit by the minor to set aside such a partition is governed by this 
article, and must be brought within three years from the date of his 
attaining majority. 19 B. 593. 
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Examples of applicability of article— (cowfMiMerfj. 

B. — Gancut^lation of deed nbcbssaky — (continued), 

(C> Alienation by guardian 

(a) A suit by u person, after attaining majority, to recover possession of pro- 

perty alienated by his mother and guardian during his minority, is 
governed by this article, since the same is binding on the minor unless 
set aside. 107 P.L.R. 1904. 

(b) The article is applicable to a suit by a minor, after attaining majority, for 

possession of immoveable property mortgaged during his minority by a 
de facto guardian, because in such a case the deed w'ould be binding on 
the plainlifT until it is set aside. 57 P.K. 1891 and t23 P.R. 1904 
[refen ing to 57 P.R. 1«91, 19 P.R. JH92, and 60 P.R. 1898 (P.B.)] 

(0) Lease by Hindu widow:— 

A— —is oil her death voidable, and not void of itself. A suit by a rever- 
sioner, on her death, for recovery of possessTori of immoveable property 
by setting aside such a lease, is governed by this article and not by art. 
141 : aO C. 990-7 C.W.N. 8G1 (diatg, 24 0. 77) ; because the rever- 
sioner might elect to treat the lease as valid. 25 G. 1 (P.C). 

(7) Suit by third party to let aiide a lease 

A- ■ ■ ■ - — executed by one defendant to another is governed by this article, and 
time begins to run from the date when the facts entitling the plaintiff 
to sue become known to him. 8 A. 810 (64B). 

(8) Suit by reveruoner 

(a) The article is applicable to a suit by a reversioner for possession of immo- 
veable propert^f in the hands of the defendant under a deed of gift, 
where the gift must be set aside before claiming possession of the 
property comprised in the gift. 23 T’.R. 1902 -28 P.L.R. lf)02. 

(h) A suit by tlie reversioner to recover possession of property from a person, 
claimed under an ikrarmtmah upon the death of the widow of the 
person, by whom it purported to have been executed, must be brought 

, within three years from the date of the death of the widow, and art. 

144 would not apply. 19 C. G29. 

(9) Recovery of property against one’i own dood 

(a ) If a man, not incapable of having knowledge of all the facts relating to a 
transaction and of allowing that knowledge to operate on his mind, 
executes a dood conveying his property, he cannof , afterwards, recover 
the property except by setting aside the deed. His suil^ whether it is 
for recovery of the property conveyed or for setting aside the deed, 
must be brought within the time prescribed by this article, beoause the 
property cannot be recovered except by setting aside the deed, to which 
hu was a party, and except after returning the price he had ihoeivod 
from the vendee. Such a suit is, therefore, governed by this article. 
15 0. 58-14 LA. 143 (R.O.) 
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(h) llu8 iiKiiQle is applicable to a case where a man has himaelfi under false 
representation or for some other reason, granted a lease, which he 
desires afterwards to set aside ; ho must bring his Suit within three 
years of the time that he is aware of the grounds which induce him to 
take proceedings. S C.L.B. 105. 

(10) Bait Ibr share of property sold by a Mahomedon widow 

Where a Mahomedau widow, as one of her husband's heirs to a share in his 
estate consisting of half of a house, sold the sme to a certain person, 
a suit hy another of his heirs to recover his share of half the house 
was held to be governed by this article and not art. 144, the setting 
aside of the deed being necessary in such a case. 10 A.W.N. 115. 

(11^ Oeohmtory salt 

In a suit for a declaration, brought more than twelve years after a mortgage, 
that the mortgage in favour of the defendant, executed by the previous 
owner of land subsequently bought by the plaintiff, was invalid against 
him : held that, as the limitation for a suit to cancel the mortgage deed 
was that piesoribed by this article so far as the oanceUation of the deed 
is concerned, the plaintiff would not be entitled to such a decree. 
88 P.B. 1888. 

0. — ^Alienation under voidabi^r or operative instruments. 

(a) This article applies to a suit to recover property alienated under a voidable 

instrument, which is binding on the plaintiff until he gets it set aside 
by means of a suit. 1 C.P.L.B. 75. 

(b) This article governs a suit to recover possession ot land against the defend- 

ant in unlawful possession thereof by virtue of a kohala executed by 
the {daintiff ’s father, as the plaintiff could not succeed without obtain- 
ing^a declaration that the hqbala was invalid. G C.W.N. 668. 

(c) The article applies only to suits in which the documents sought to be set 

aside were intended to be operative against plaintiff or his predecessor 
in title and would remain operative^ not set aside. 38 C. 4db, 

.2.—* Imtrument ^ 

c 

(1) WIU:- 

A suit to set aside a*— ^is not governed by this article. 38 C. 1 (10) ■»33 1. 

A. 171(P.C.);4 0.G.G. 

Bolt soBtaiUng validity of awovd 

‘A suit to enforce an award, so far as it is operative, in which the plaintiff oon- 
tends that an unauthorized addition to the award, after it had bean 
^ made, is nZfra vires, is not a suit to set andean instrument falling with- 
, in the purview of this artiole. 5 C.W.K. 565 (P, A. 868«> 38 

. ' ^ I.A.lll*8Bom.X;.R,&ll=llM;.LJ.U9. 



*PtM] 


887 


Aot ZY of 1S77 (INDIAN uhivation aot). 

WAea the /mete ettiitiiag the piMintlit, &€.• 

(if Bttlt by MltakihwA ton 

In a family governed by the Mitakshara law, the cause of action for a suit 
by a Mn to set aside an alienation, Iqr the fother, of the family property, 
without the consent of tiie son, accrues when the purchaser obtains 
possession of the property. 8 W.B. 16. CF>B.) 

( 2 ) Diapomulon under sham deed : — 

When a mortgagor, being dispossessed of mortgaged property by the mortgagee, 
^ sues the latter for recovery of possession on the ground that the mort- 
gage was a sham, limitation under this article, if it were otherwise 
applicable, would begin to run, not from the date of the bond, but from 
the date of the dispossession, if the mortgagor-plaintiff continued in 
possession notwithstanding the execution of the deed of mortgage. 

. 26 B. 78-2 Bom. L.B. 638. 

(SJ Balt for pofsesilon and to set aside a deed of ||llt by a Mahomedan 

A suit by one of the heirs of a deceased Mahomedan to recover her share and to 
set aside a deed of gift, is not governed by this article, since the cause 
of action arises only from the date of delivery of possession under the 
gift, when only the deed becomes operative. 6 A. 207 (F.B.) 

(4) KBOwlodge of Board of RoTonuo 

Knowledge obtained by the Board of Revenue in management of the plaintiff’s 
estate daring his minority is not knowledge of the plaintiff, mthin the 
meaning of this article. 6 O.C. 142. 

(5) Bull againtt truatooi 

Where a person executed a conditional sale-deed in trust in order to protect the 
property from the claims of his son and the trustee-vendee obtained a 
foreclosure-decree and executed it contrary to the agreement between 
the vendor and the vendee that the possession of the vendor should not 
be set aside, the cause of action for a suit to set aside the sole arose 
only when the vendee practically disavowed the trust by seeking more 
than nominal exeoution of the decree. 1 A. 408. 

(6) Bnl^ on ground of fraud 

* Where a suit is brought to set aside a deed, on the ground of fraud, Within three 
years from the Kttowlodge of fraud but more than three yean from the 
knowledge as to the existence of the fraud, it would not he barred 
this article if the oause of aotion for cancellation of the deed 
had not arisen before the knowledge of the fraud, notwithstending the 
knowledge, on the part of the plaintifi, of the existence of the deed 
long previous thereto. 1 C.W.N. odvii. 

(f) Bult to sot aelde a lease— knowledge at the ezooutlon:* * 

Where a person, not a party to a lease, who had knowledge of the lease at the 
time of its exeoution, brought a suit to set it aside, on the ground 
that the lessor had no right to grant the lease, more than three yean 
after date of 'execution thereof, the suit was held barred un||w this 
eirtido and vt. 114 wee hold inapplioabU to it. 1A.W.N.Q6. 

m 106 
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General. 

(1) Where the deed !■ set up In defence 

Where a minor sued on attaining majority, to recover poseesHion of property 
and the defendant set up in defence a deed alleged to have been oxe< 
outed by the plaintiff and alHo by Home others, it was held that this 
article was inapplicable, since the defendant did not get possession 
under the deed but only used the deed for the purpose of maintaining 
his possession, which ho got otherwise than under the deed. 17 B. 755 
(following, 11 B. 78). 

(3) Right Mt np M dafenea 

A right of pre-emption may be set up as an answer ttra suit for possession, even 
though a suit to assort the right may be barred under art. 10 of the 
Ant. 30 M. 305(311). 

(3) Bala by luidlord Dafanea of firaud by tanant 

Where a landlord sells certain land held by a tenant and the purchaser sues the 
tenant for ari^ars of rent, the tenant, not having any independent 
right to impeach the sale b}' his own landlord, will be debarred from 
pleading that the sale was fraudulent and void, if the right of the land- 
lord to sot aside the sale on those grounds was already barred by limi- 
tation. 12 B. 501. 

(4) Fraud aa a defence 

? (a) Where a person is induced by fraud and misrepresentation to execute a deed 
of sale, he can, in a suit by the vendee for possession of the property 
^ comprised in the deed of sale, set up the plea of fraud, though after 

twelve years from date of sale. 14 B. 223. 

(b) It is competent to a defendant-lessee to raiset he plead of fraud, although a 
suit by him to set aside the plaintifi 's prior lease from his lessor would 
be barred by this article. 17 M. 355. 

<6) Onunt of oompeniation 

Under the cirQumBtances of a particular case the Court may, on adjudging the 
canooUation of an instrument, require the party to whom such relief is 
granted to make any compensation to the other which justice may 
require. 28 B. 181 -*5 Bom. L.B. 916. . 

(6) Roitrlotionc upon boquoiti 

If, in the will of a Hindu, restrictions contrary to law are put upon valid dis- 
positions made by the will and if the restrictions are separable from 
the dispositions, the restrictions will not invalidate the dispositions. 
15 G. 409 (PXI). • 

. Oid Lmw. 

BtiBi R«t XIY ofiUB:- 

Ih a suit by a person to set aside a sale deed aUegod to have been executed by 
his father daring his minority and found by the Court to be forged, 
the knowledge of fraud required by— — —would be computed, in the 
absence of proof to the contrary, from the date on which he attained 
majority. 6 W.B. 321. 
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92.— To declare the forgery of an Ttneyetn. When the issue or re- 
• instrument issued''^ or re- gistration becomes 

gistered. Imown to the plain- 

(Old Aeto). 

[Art. Oa of Act IX of 1871.— To declare tho forgery of an instrument issued, 

or registered, or attempted to be enforced— 
Three years. — ^Tbe date of the issue, registra- 
. . tioii, or attempt. 

Act XIV of 1859 :--No corresponding provision.'] 

(irotes) 

Scope of article. 

(1) Declaration- of forgery expresily prayed for 

The article will apply only to Huits brought expressly to declare the forgery of 
an instrument ; it would not apply where substantial relief is prayed 
and where the cancoUaiion or declaration is auxiliary and not iiecoS' 
sary to the granting of the main relief. 16 B. 186. 

(2) Traniaetion nullity 

Where a person sues for immoveable property and is mot by a defendant in 
possession founded upon a title which, as between him and that 
defendant, is null and void, the plaintiff is at liberty to ignore the tran- 
saction and got the benefit of the twelve years' limitation ; but if he is 
not at liberty to treat the title or the transaction, in which it originated, 
as a nullity, then the shorter period of limitation provided by this 
article or arts. 44, 91 or 93 w'ould apply and his suit would bo barred. 
57 P.R. 1891. 

(3) Salt for redemption, or recovery, of property:— 

A suit for redemption or recovery of imniovoablo pro|)erty or for recovery of a 
debt, within the period of limitation prescribed therefor, cannot be barr- 
ed by this article or art. 93, if the defendant resists the suit relying 
upon a forged instrument of conveyance or a receipt and proves that 
the plaintiff had knowledge of its issue or registration more than three 

, years boforo suit. 26 M. 291 (313). 

(4) Suit for poBseision and caneellatlon of deed 

A suit, by tlio heir of a deceased person, for possession of property and for can- 
cellation, as forgery, of a deed of sale, alieged to have been executed by 
the deceased in favour of the defendant is governed by art. 14i and 
not by this article. 2 C.L.R. 10. 

(5) Vendor under forged deed in poiceMlon 

If the alleged executant of a forged or fraudulent sale deed is in possessipsi, 
notwithstanding the sale, and if the purchaser under the deed brings 
a suit after the lapse of three years, the sale cannot, merely by the 
lapse of throe years without the cancellation of the deed, becomp valid. 
16 M. 811 (3X6). 

(6) See, further, 19 C. 629 noted under act. 91 at p. 835, miTra, 
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The word * isBiied ’ is intended to be applied to the kinds of docmnents to which 
people commonly apply that term in busineBB ; it has no application to 
an instrument such as a power to adopt or anumatipatra. 34 C. 1«98 
I.A. 97 (P.G}. 

93. — To declare the forgery of an Three yean. The date of the at- 
instrument attempted to be tempt^‘\ 

enforced against the plain- 
tiff. 

(Old Aeta.) 

[Art. 93 of Act IX of 1871:— See the same printed under art. 92, supra. 

Act XIV of 1859: — No eorreaponding prooisionJ] 

(Vatae) 

. Scope of article. 

(1) See, 36 M« 391 (818) noted nnder art. 93 at p. 839, siipra, 

(9) Bolt bj MTenloner— Bennlneaeu of Anumatipatra:— 

Where the claim* of an adopted sou depended upon the authenticity of an amt- 
matipatra, alleged to have been given to a widow by her husband, a 
suit by the reversioners to set aside the adoption would not be governed 
by this article if there had not been any attempt to enforce the instru- 
ment against the reversioners. 34 G. l^^SS I. A. 97 (P>0). 

(8) Bolt bj hair for paieeHloB 

Where, on the death of a person, certain property belonging to him was taken 
possession of by another, under an alleged deed of sale from the owner, 
a suit by the latter’s heirs lor possession of the property and for setting 
aside, the sale, was governed by art. 145 and not by art. 98 of Act IX of 
1671. 2 G.L.B. 10. 

/.— * Date of the attempt.' 

fa) Bettliig up deed and inilstlng on It:— 

A person’s setting up a deed and insisting upon it for the purpose of his be- 
ing made a party in a suit is ** an attempt to enforce it ” and a suit 
to set aside that deed must, under Act IX of 1871, be brought within 
three years from the date of the order making him a party. 8 0. 178 
-10 G.L.B. 176=8 1. A. 197 (F.G). 

0 

(b) Motfoe of attempt 

Where a person, having had notice of the use or attempted use of |a forged in- 
strument, did not bring a suit to deolare the forgery within three years 
^ from the date of suoh use or attempted use, he cannot bring such a 
suit by reaeon of any further attempt to make um of it. 4 0» 909= 
3 C.L.B. 678. 



to W] . 


841 


JUt XY of 1877 (IKDIAX LIMTATION AOt). 

/.—'Date of tko rnttempt'-^f^^on^^tded). 

(c) Whan oaute of Mtlon ultm— Ho frond allofod i— 

When no Iroud is alleged, the thne yean* limitation will oommenoo to run 
Iroih any attempt to enforce the instrument, although the attempt 
might not have been known to the person, who brings the suit to de- 
clare it a forgery- 3 G.Ii.B. 661. 

(d) DeolaratoFy sqlt 

A suit for a declaration of the plaintiff’s right to her husband's shan, after 
Betting aside a will alleged to have been executed by her husband in 
favour of defendant's husband, is governed by this art. and time would 
run from the date of any attempt to enforce the instrument though the 
attempt might not have been known to the plaintiff, provided no fraud 
is alleged. 3 O.L.R. 561. 

^ee, 16 B. 186 at p. 834, supra.) 17 B. 755 at p. 886, supra.) under art. 91. 

19 G. 629 ; under art. 91 at p. 885. supra. 

8 G. 178 (P.G.)-i8 I.A. 179-10 C.L.B. 176 ; under art. 93 at page 840. 

94. — ^For property which the Three years. When the plaintiff is 
plaintiff has conveyed while restored to sanity^ 

insane. and has knowledge 

of the conveyance. 

(Old Acts.) 

[Art. 94 of Act IX of 1871 : — Same as above. 

Aot X/V of 1859 iVo corrosponding provisioti."] 

9S« — ^To set aside a decree obtain^ Three years. When the fraud he- 
ed by frauds**, or f or o ther comes known to the 

i’©jiGL,.l?n,_ the .gnmnd“~ "of party wrongod^-^\ 

fraud<*>. 

"" (Old Ants.) 

[Arts. 95 and 96 of Art. 95. For relief on the f^ronnd of fraud. Art. 96. 

Aot IX of 1871. To set aside a decree obtained by fraud — 2nd and drd 

Columns — Same as above. 

8. tOy>f Act XIV In suits in vaihich the cause of action is founded on framd^ 

qf 1859. the cause of action shall he deemed to luive first arisen at 

the time at which such fraud shall have been first known 
hy the party wronged. 

(Votag) 

Scope of article. 

(1) Arttole previdei an extenilou 

This Art. provides for a period of limitation in extension of the period which, in 
the absence of fraudulent concealment, would, under some other article, 
apply to a suit and not a period less than what, under ordinary idicnm- 
stanoes, is allowed for bringing a suit of the same nature. 38 W.B. 
476. 
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Scope of nrt\c\e—(contmued), 

(2) SubBtantial lellef poBsesBlon of property 

This article liiis reference to caMei>, whore a party has been fraudulently induced 
to enter into Homc traneaction, execute some deed, or do some other 
act and desires to be relieved from the consequences of such act ; and 
has no application to suits for possession of immoveable prox^erty when 
fraud is merely a part of the machinery by which the plaintiff was kept 
out of possession. 8 G. 504 «2 C.L.B. 147. 

(8) Suit by auction-purchaser for possession by avoidance of a mortgage ' 

The article is ina]iplicahle to a suit by an auc^tion-pncchaser for possession of 
immoveable pro]torty against a mortgagee from the judgment-debtor by 
avoidance of the mortgage on the ground of fraud, as it is not one for 
cancellation of the instrument of mortgage ; the suit being for possess- 
ion of immoveable ]iropcrty, is governed by art. 188. G A. 75. 

(4) Substantial relief declaration of title: — 

Where a suit ip for ii substantial relief by way of a declaration that the plaintilTs 
• art* absolute owners of the property in dispute this article would not 

apply. IG B. 1. 

(5) Suit for breach of contract:— 

A suit on a security-bond promising to indemnify the plaintiff against the mis- 
behaviour of a third person is not a suit for reJief on the ground of 
fraud but one for a breach of contract. Such a .suit is not governed by 
this ariiclo. 12 B.H.C.B.A.C. 288. 

(G) Suit to recover specified sum of money 

This art. does not apply to a suit to recover a specified sum of money which the 
plaintiff had to pay in consequence of the act of the defendant ; it 
applies only where a relief is prayed for on the ground of fraud. 13 G. 
356. 

(7) Suit for money received by defendant 

A suit for the recovery of money obtained by fraud and collusioii is governed by 
art. G2 and not by this article. 2 C. 893. 

(8) Suit to set aside revenue-sale 

Where land was sold hy the revenue authorities for arrears of assessment due to 
the inai}ulm\ a suit to recover possession of the land on the ground 
that the sale took place in consequence of the fraud of the inamdar 
would bo governed by this art. and not by art. 144. 13 B. 221. 

(9) Remedy of minor affected by fraud: — 

If a person, acting on behalf of a minor, fraudulently withdraws the minor's 
suit without obtaining leave of the Court bo bring a fresh suit, the 
minor is at liberty to relieve himself from the ooneequonces of the 
fraud. A fresh suit setting up the fraud is one of the Tcmedies open 
to him. To such e suit this article will apply. 10 0. 357. 
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Scope of article— 

(10) Suit by minor contesting deed of partition : — 

(a) A suit to set aside a deed o£ partition on the ground of fraud is governed 

by this article or by art. 91 and must be brought by a minor affected 
by fraud within three years from the date of his attaining majority. 
19 B. 693. C<mpare U A. 498 -12 A.W.N. 61. 

(b) Where the members of a family entered into a division, one of them, the 

plaintiff, being a minor, was represented by his uncle, who was neither 
'ilm guardian of the minor nor in any way entitled to dispose of the 
minor's interests in the property. In the partition, the minor was 
given less than what he was entitled to. The minor having, on attain- 
ing his majority, sued to recover his full share ; field, the suit was not 
governed by this artido. 14 A. 498nl2 A.W.N. 61. 

‘ To set aside a decree obtained by frauds * 

(1) BttU to Mt aalde fraudulent decree 

(a) A suit to sot aside a decree, obtained by fraud, brought more than three 

years from the date the fraud became known to the plaintiff, will be 
barred by limitation by this article. 11 B. 708. 

(b) A fraudulent decree may be set aside by an original suit or by an applica- 

tion for review. If the party defrauded was a minor, he will have to 
bring his suit within three years from his attaining majority. 13 B. 
137. 

(c) A decree obtained by the fraud and collusion of both the parties, is binding 

upon them or their privies. But a docn.c obtained by means of fraud 
of one party against the other is binding on parties and privies and on 
persons represented by the parties so long us it remains in force but it 
may be impeached for fraud aiiid may be set aside by suit within the 
period proscribed by this «*irtic]c. 6 B. 703. 

(d) Where both the parties to a decree are guilty of fraud neither of them 

cun get it set aside. 6. B. 703, 11 B. 708 ; but an innoceut party may 
impeach it, in a subseiiuonl proceeding in another Court of concurrent 
jurisdiction, on the ground that it was obtained by fraud. 26 C. 891 » 
3 C.W.N. 670. (See Mitra’s Limitation, p. 912). 

(2) Suit to set aiide Gompromice-decree 

A compromise-decree can bo set aside either by a regular suit or by a review of 
the judgment sought to be set aside. l8 G. 612. 

(3) Quoitlon of fraud cannot be gone Into In appeal 

Where a consent-decree was passed, the question as to whether or not the decree 
is valid r cannot be gone into on an appeal against that decree. 5 
C.W.N.877. 

(4) Bnit by son to let aside deoree agidnst tether:— 

A suit may be maintained by a son to set aside a decree obtained agaipst his 
father, by fraud and ooHusions, if, in execution of such decree, property 
belonging to the son is attached and brought to sale. 16 M. 196. 
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2,—* Othtr ntht oa tb» gnaad at tnad , ' 

<1) Boil; to Mt Mido award 

The cause of action for a suit to set aside an award begins to run from the date 
of the award. U.B.R. (1892-96), 476. 

(2) • Partition by Twadaund 

A suit for recovery of land included in a partition by a ywagaung is not govern- 
ed by this art. as the distribution by the ywagaung ouauit be called a 
decree. U.B.B.( 1892-96). 478. 

(3) Balt for property by Mttind aelde foreolosure deeroo 

A suit for possession of property foreclosed, by setting aside the foreclosure- 
decree on the ground of fraud, is governed by thii article. 16 G.P.L.B. 
131. 

(4) Bolt for value of doodi 

Where the defendant obtained delivery of goods by fraudulently representing 
himself to be the agent of the plaintiff's creditor, a suit for the value 
of goods so delivered is governed by this article. 19 P.B. 1878. 

(5) lult for rootlfloatlon of dead— Fraud 

A suit for the rectification of a deed on the ground that the plaintiff was induc- 
ed by the defendant to allow certain conditions to be entered in it 
fraud is governed by this article. 62 P.B. 1901. 

(6) Bolt to Mttind Mlde a revenue Mle * 

(a) This article is applicable to a suit to set aside a sale of land sold, as if for 

arrears of revenue, on the ground of fraud and to recover possession of 
land from the purchaser. 0 M. 457. 

(b) But see 12 M. 168 (F.B.), which decides that a suit to set aside a Revenue 

sale on the ground of fraud, the plaintiff having had knowledge of the 
fraud more than six months before suit, is not governed by this art. 
but is governed by the special period of limitation of six months pro- 
vided by S. 59, Madras Act II of 1864. 

(c) Compare 7 M.L. J. 73, where it was held that S. 59 of Madras Act 11 of 

1864 was inapplicable to cases where relief other than setting aside a 
sale, to which alone the section was applicable, is prayed for. To such 
oases, art. 95 of the general Limitation Act is applicable. ' 

(7) CompeoMAIoii-moiiey p^d to A wrong panon:— 

Where, by fraud ox. mistake, compensation money under the Land Acquisition 
Act is awarded to a wrong person, limitation will run againat the seal 
owner thereof only from the date of his becoming aware of the fraud or 
mistake and this article or art. 96 would apply. 6 M. 344. 

(8) Bnli eompanaatlon on ground of fraud 

The ** other relief " referred to need not be of the kinil as ** netting aside 
a decree obtained by fraud” and the operation of the artioleiBnot 
limited to specific relief on the ground of fnud. A suit to compen- 
sation on the ground of fraud practised by the defendant is governad 
by the artiole. 27 M. 343. 
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2 *— ' Other relief on the ground of frmud^*— -(concluded). 

9 

(9) Bulfc hj besAlleiavlei 

A suit brought by the grantees of certain property granted for the maintenance 
of themselvea and a mo9quB, (against the superintendent of the mosque 
and some other persons^ who had sued him for removal from office and 
had entered into a compromise with him) for the setting aside of the 
compromise on fch** ground of fraud, falls under this article and not 
under 8. 10. 5 A. S94fi3 A.W.N. 40. 

( 10 ) Bait to aet uide laie on ground of deoroo being fraudulent 

A suit to set aside an execution sale on the ground that the decree was obtained * 
by fraud is maintainable and is governed by this article. 26 G. 826 
(Note) » 3 C.W.N. 395. 

(11) Doolaration-^-— purohaie of dooree benamoe 

A suit for a declaration that a decree, which hod been purchased in the name 
of defendant, had really been purchased by the plaintiff for his own 
benefit, is not a suit for relief on the ground of fraud within the mean- 
ing of this article. 25 G. 49. 

( 12 ) Roliof agalnit fraud of a oo-iharor 

Where one of several co-sharers, fraudulently, contrived to have an estate 
brought to sale for arrears, under Act XT of 1859, and purchased it 
benamee in the name of his son, a suit to set aside the sale brought by 
another co-parcenor within three years from the date of sale vras in 
time. 8 C. 800. 

(18j Bolt by aulgnoo against deoFOo-holdov assignor 

Where a deoree-holder sells his rights under the decree to another and, after- 
wards, fraudulently realises money due under the decree from the 
judgment-debtor, a suit by the purchaser against the deoree-holder for 
the recovery of money fraudulently realised will be governed by this 
article, the cause of action dating from the date of the realisation of 
the money. 10 W.B. 104«1 B.L.B.A.C. 76. 

(14) Gompetoney of purohasov to prove fraud In deoroo 

The purchaser of a property is at liberty to prove that a mortgoge-decrae upon 
the property was fraudulently and collusively obtained by another per- 
son, though his purchase might be subsequent to the decree. 12 C. 
156. ^ 

y,— * When the frmud becompe known* * 

(1) IbwwMIi, mitew of:— 

(n) The knowledge predicated by the article is not mere suspioion but such 
definite knowledge as enables the person defrauded to seekhis remedy in 
Court. 6 A. 406=4 A.W.N. 140. 

(6) The man who committed the fraud must show that the plaintiff , the manin- 
juted by the fraud and suing to recover possession of propelHy, had 
dear and definite knowledge of those facts which constituted the fraud 
at a time whioh u too mote to allow him to hring the sait. Ihe 

vn 109 
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3.—‘ When the tread becomea known.'— (conelvded). ^ 

burden would not be diBcbargcd by proof that some bints and clues 
had reached the iterson defrauded. 14 B. 408 ; on appeal, 17 B. 841 
(347) « 20 I. A. 1 tP.C-). 

(2) AMartalnment of knowledge of fraud 

In cases of fraud, in which a question of limitation is involved, the Court must 
ascertain when the plaintiH first had knowledge, actual or constructive, 
of the fraud. 20 G. 425. 

(3) Coneummatlon of fraud 

The cause of action for a suit to set aside a sale of a pntnee held in consequence 
of the fraudulent failure of one of two co-owners to pay his share of the 
rent due to the Zemindar, accrue.s ugriinst the other co-owner at the 
date of sale, when the fniud becomes consiiinniated. 9 W.R. 558. 

(4) Suit by reversioner: — 

This article governs a suit by a reversioner for a declaration that a sale in exe- 
* cution of a decree obtained against the widow, as the representative of 

her deceased husband's estate, is inoperative as against him, on the 
ground that the decree wa.s collusive and fraudulent, the cause of action 
arising from the date he was aware of the fraud. 11 B. 119. 

General. ^ 

(1) Party*! lotting up his own fraud 

(a) It is competent for a parly to a suit to plead that a compromise-decree in 

a former suit between himself and the other party to the suit, was 
obtained by fraud. 27 G. 11. 

(b) It is competent for a party to a suit to prove that a decree against him in 

another Court of concurrent jurisdiction was fraudulently obtained. 

26 G. 891. 

> 

(2) Fraud ai a defence 

(a) Where a suit is brought by a vendee for possession of property purchased 

by him, the plea of fraud can be raised by the vendor, who has been all 
along in possession of the same, oven after twelve years from the date 
of sale, oven though he had not sued to set aside the deed within the 
time limited by this article. 14 B. 222. 

(b) Where, in a suit, defendant sets up the plea of infancy, it is competent for 

the plaintiff to put in a replication sotting up fraud in answer. 
2 C.W.N. 18. 

(e) .Where the right of a defendant or the person through whom he claims to 
impeach a transaction by bringing a suit on the ground of fraud is 
barred by limitation, he cannot set up fraud as a defence to an actibn 
brought against him. 12 B. 501. 

But, if the defendant had been in posseBSioii, which possession was never 
disturbed, notwithstanding the fact that he entered into a transaotion 
with the plaintiff in refetion to the property he (defendant) mayi 
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Qenerml— (concluded). 

though his right to impeach the transaction might have been barred, 
set up his possession and the fraud affecting the transaction as a 
defence. Cennpare 15 B. 299. 

(e) A party to a suit may, as defendant in a second suit, impeach a decree 
inter iiarten proved against him in the second suit, without being 
affected by limitation. 27 C. 11-3C.W.N. 0(30 (Nee Mitra’s Limita- 
tion, p. 912). 

(3) Burden of 'pipoof of knowledge 

It is for the defendant to allcdgc and prove that the plaintiff was aware of the 
fraud on a date earlier than that iussigned in the plaint. 1 N.L.B. 20. 

(4) Jurisdiction of High Court 

* The High Court has original jurisdiction to entertain a suit to sot aside a 
decree of a Moffusil Court on the ground of fraud. 30 C. 369. 

(jOid Law*") 

A suit to obtain ro-possossion of property by setting aside a prior decree iu res- 
pect of the same property on the ground of fraud was, under Act XIV 
of 1859, governed by six years' limitation. (> W.U. 16.5. 

96.- Foi* relief on ih(5 ground of Three yean. 'When tlie mintaku be- 
inistake^'^ comes known to the 

plaintitf^^\ 

(Old Acts.) 

[Art. 97 of Act IX of 1871: — For relief on tiie ground of mistake in fact — 2iid 

and 3rd columns, same us above. 

Act XI V of 18d9: — No corre8}iondinff proniaian.] 

(HToten) 

Scope of article. 

(1) Mistakes in law and in faet 

The article applies both to mistakes in law and those in fact. 20 B. 511 (516). 

(2) Mistake of Law 

, The rule thai money paid under a mistake of law cannot be recovered is limited 
to case.s of mistake as to a general rule of law. 6. C.W.N. GCXXIX* 

/.—* Relief on ground of mistake.* 

9 

(1) Error of law does not vitiate contract 

Unless fraud or misrepresentatiou is involved, an error of law does not vitiate a 
contract or annul a conveyance. 11 B. 171. 

(2) Money paid to wrong person under Land Acquisition Act • 

Where money was paid under the Land Acquisition Act to a wrong person 
either by fraud or through mistake, a suit by the real owner for the 
recovery of the money would not be barred if brou;;ht within six years 
from the date on which he became aware of the fraud or niiftake- 
a M. 344. 
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/.— * ReUet om ground of mlMtmko,*-^{coneluM). 

(3) Suit by minor to roooTor hii fdll share on partition 

Where a partition was effected to the detriment of a mipor, a suit by the minor, 
on attaining majority, to recover his full shave in the family property 
is not governed by this article or art. 95. 14 A. 498 12 A.W.K. 61. 

(4) Suit for exeesi road«ceis 

A suit to recover money paid in excess of the sum demandable on aooount of 
road-coBs is governed by this article and not by the limitation contain- 
ed in S. 27. Bengal Act Vni of 1860. 12 C. 688. 

(5) Suit for excess canal dues 

A Civil Court has no jurisdiotiou to entertain a suit to recover the excess canal 
dues paid by mistake (Vide S. 241 (1) of the N.W.P. Land Bevenu^Aot 
and S. 46 of the Northern Indian Canal and Drainage Act). 25 A. 527 

(PC.) 

.2.—* When the miBtake becomes known to tbe pleintiff» * 


When period oornmencos 

The period does not commence when the plaintiff’s suspicions are aroused but 
when he actually discovers the mistake. 25 A. 527 (630) IP.C.) 


97 • — ^For money paid upon an ex- Three yonrs. The date of the fail- 
isting couHideration which ure^’^ 

afterwards fails^^^ 


(OM Aoto.) 

[Art. 98 of Act IX of 1871. — Same us above. 
Act XIV of Z859. — No corresponding provision^] 


(Votes) 


Scope of article. 

(1) Money under decree since rerersed 

The article is inapplicable to a suit to recover money drawn out of Court under 
a decree since reversed, os it is not a contract in which there is * failure 
of consideration * within the meaning of this artiole. 13 M. 487« 


(2) Transactions wold ab initio 

(a) The article is ihapplioable to transactions void ah iTttfio. 3 C.P.L.R. 173. 
fb) Where a vendee found it impossible to obtain possession, the sale deed 
being void ab initio (tbe vendor having no title at all to convey), a suit 
to recover the purchase-money from the vendor held not governed by 
> this article. 25 B. 593. 


(3) Vendeir having no title to convey s — 

Where a vendor had no title to convey and wae not in possesBion at the datl^f 
iba ml. and the puiohaMi euea for Moovary of the puahMMDMti;, 

Wt. « .*4 pot hjr till# •rtlhte-lV 

V»ndy and Chandavarkar, J J, 
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Scop# of mrUcle^{eondMd9d). 

* Per Whitworth, J:— This article did apply, the oonaidetation failing when the 

^ndee could not obtain poseesBion of the property. 8 Bom. L.B. 190. 

(i) hale ahiee heoome voidable:-' 

Where, in the case of a sale by a member of a joint Hindu fsunily, not void 
when effected but since become voidable, on account of resistance of- 
fered by the other members of the family, the purchaser sues for the 
jmrohase money, this article or art. 62 will apply. 15 0. 61 on appeal 
' 19 G. 188-18 I.A. 166 (P.G.). 

(6) Sale linee declared Invalid 

The article is applicable to a suit to recover the purchase-money paid for a sale 
of property since declared invalid, the cause of action accruing from the 
date the sale was declared invalid. 5 M.L.J. 82. 

(6) Bale ilnee beeomlnd void 

A sale was not void ab initio but failed subsequently by reason of a judgment of 
Court. A suit by the vendee, under such circumstances, for recovery 
of the purchase-money held governed by this article, the cause of action 
arising from the date of the judgment. 18 M. 178. 

B3r See^ further, oases under Headings Nos. 1 and 2, infra, 

I.—' Upon mn existing eonaidermtion which afierwmrda Mia* 

(1) . Failure cf ralt for ipcelflo performance - 

A suit for specific performance having become unsuccessful, a subsequent suit 
to recover money paid on the consideration that has foiled, is governed 
by this article, the cause of action arising from the date of the dismis- 
sal of the first suit. 24 M. 27-10 M.L.J. 217. 

(2) Dooree for opeolfle perfennanoo reversed on appeal - 

Where a decree for specific performance of a contract of sale was reversed, on 
appeal, the cause of actiou for a suit by the alleged purchaser to recover 
the sum paid by him as deposit for sale would arise from the date of 
the decision on appeal. 11 W.B.‘24-9 B.L.R.A.G. 170. 

(8) Morl|a|ee’i c)alm lor mortgafe-money 

A claim by a mortgagee for recovery of the mortgage-money on the ground of 
the mortgagor's failure to secure poBaesAon to the mortgagee is not 
governed by this article, sinoe the liability is not one arising under the 
common law but one imposed by S. 68 of the Transfer of Property Act. 
To such a cam, article 116 or 120 would apply. 21 M. 242 -8 M.L.J. 
81 [dUtg. 11 B. 476 on the ground that when the cam was deoided» the 
Transfer of Property Act was not in force in Bombay). 

(4) Ml hr BMtMM aetiait 

Whttw a mortgagfrdMd oontaini so penomil covwiaot hy th»8iott|^n|io{«y 
the loan aad the swrtgago wooxity oobho to ur end hr riMOh of the 
/ampgn’t Mnlt is j^nrisg the OomtoMnt Mnnie, » enii Oe 
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/. — * C/poji m exMlag Gonnidermitoa which afterwards falls** — (contd)* 

mortgagee to recover the money, personally, against the mortgagor is 
governed by thi.s article, the caiiKo of action accruing from the date of 
the failure of the mortgage consideration. 11 B. 475. 

Compart* 21 M. 242 sag 81. 

(5) Suit by moptfagee for mortgage-money 

A suit by a mortgagee for recovery of the mortgage-debt personally against the 
mortgagor, the mortgaged propt*rty having been sold for arrears of 
municipal taxes, is governed by this article or art. IIC. 1 P.L.R. p. 
20L. 

( 6 ) Partial failure of consideration -- 

A suit to recover balance upon a. partial failure of consideration is governed by 
this article, the cause of action accruing from the date the considera- 
tion partially failed. 24 M. 27slO M.L.J. 217. 

,(7) Suit -by auotion-purehaser for purchase-money;— 

A-—— —under S. 315, Civil Procedure Code, the judgment-debtor having had 
• no saleable ititcrest and the purchaser being deprived of pohsession, is 

governed by this article, the c:iuse of action iiceniiiig when lie (the 
purchaser) is deprived of possession. 22 B. 788. 

(8) Short delivery of goods sold 

Where goods sold, which have been already paid for, are afterwards found to be 
short-delivered, a suit for recovery of money overpaid will be governed 
by this article, the cause of action dating from the date of delivery. 
14 C. 457. 

(9) Judgment-debt paid out of Court 

A suit by a judgment-debtor to recover the amount paid out of Court in execu- 
tion of a decree, but which the decree-holder declined to give credit to, 
is governed by either this article or art. 115. 79 P.R. 1692. 

(10) Failure by disturbanee of possession 

Where, for the amount due to the plaintilT by the defendant, the latter executed 
a mortgage-deed, by which he placed the plaintiff in possession of the 
property mortgaged, but subsequently deprived him of possession by 
taking advantage ()f the non-registration of the mortgage-deed, a suit 
hy the plaintiff for the recovery of the amount due to him from the 
defendant was governed by this article. 193 P.R. 1388. 

(11) Want of reglstration^and distnrbanco of possession:— 

The assignment of a mortgage having failed for want of registration and the 
possession given to the assignee at the date of the lissigninent having 
since been disturbed owing to the redemption by the mortgagor, a suit 
t, to recover the consideration paid for the assignment held governed by 
this article, the cause of action arising from the disturbance of posses- 
sion. 25 M. 896. 

(12) Suit by ivonld-be lessee to recover advance 

Where a suit for specific performanec of a contract to grant a Zuripeshgi lease 
failed in oonsequenoe of the iqon -payment of oonsideratiop-jnoney in 
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/.—* Upoa aa existing consideration which afterwards faiiSm*—(concld). 

time, a suit, by the would-be lessee, for the recovery of money paid as 
advance, brought more than throe years after the date agreed upon for 
the execution of the lease, was barred. 7 N.W.P. 199. 

(13) Suit for money paid by a pre-emptor 

A — under a decree for pre-emption which afterwards became void is 

governed by this article or art. 120, the cause of action arising on the 
4ate the decree became void. 8 A. 273*6 A.W.N. 95. 

fcs-* See, further, cases under Heading No. 2, infra. 

2.—* The Date of the failure.. ’ 

(1) Purchaaer peiiated in taking poaseaaion : — 

Where the -purchaser of certain property is resisted in taking possession of it, 
the period of limitation for si suit by him to recover the purchase-moiieY 
would commence to run from the date of the effectual resistance. 
A.W.N. (1901J, 24. 

(2) Suit by purehaaer reaiated in taking poasenion 

A claim for dsimagcs by a purchaser, who is resisted in taking possession of the 
property, the suit being based on a covenant for title and quiet enjoy- 
ment, is governed by this article and not art. 83, the failure of consider- 
ation taking place when he found himself unable to obtain possession. 
26 B. 750*4 Bom. L.B. 571. 

(3) Suit on covenant in aale deed 

A against dispossession of vendee, for recoupment of consideration -money 

paid for sale, held to be in time if brought within throe years of dis- 
possossion. 26 A. dl9->A.W.N. (1904), 92. 

(4) Refund of amount of debt on failure of sale 

Where, in contemplation of a sale by a debtor to a creditor, a lx>ok-debt was 
allowed to bo retained by the former as consideration for the sale, but 
it afterwards turned out, in a suit for specific performance, that no 
effectual agreement of sale had been come to, held, a fresh cause of 
action arose for the book-debt on the finding of the Court as to the 
agreement for sale l)oing unejiforcible. 11 A. 47 (P.C.)>'15 T.A. 211. 

(6) Bpecifle performance or reftind in the alternative :~ 

If, in a suit for specific performance of an agreement to sell or for refund of the 
consideration -money paid, the High Court, in second appeal, finds the 
agreement to be unenforcible, the cause af action for the refund arises 
on the date of such finding and would bo governed by this article. 
25 A. 618. 

See, further, Cases Nos. 1, 2, 4, 6, 7, 8, 11 &1 3 under Heading No. 1, 
mpra. 

Wid Law.^ 

Dnrputnee eanoelled by sale of putni: — 

A suit to recover consideration-money paid for a durputnee cancelled by the 
sale of the pntnee for arrears of rent was govornod by the generill rules 
of limitation under Act XIV of 1859 and not by special rules of limita- 
tion in cl. 5, s. 7. Bog. YHI of 1819. 3 W.B.B.C.Bef. 2. 
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.—•To make good out of the go- »«• tW date of the tros- 


tee’a death, or, if the 
loss has not then re-* 
suited^ the date of 
the loss. 


nersl ^tate of a deceased 
trustee^*^ the loss^®^ occa- 
sioned by a breach of trust. 

(Old JUts.) 

[Art. 99 of Act IX of 1871. — Same as above. 

Sec. 2 of Jet XIV of 1869.^ # * • # * 

yb euU to mcLke good the loa» occaaioned by a hreach of truei 
out of the general estate of a deceased trustee shall he maior 
tained in cvny of the said Courts unless tlic same is instu 
' iuied within the proper period of limitation according to the 
last preceding section, to he eompuied from the decease of 
such trustee.'] 

Orotas) 

« 

Scope of article. 

The suit under this article is not for recovery of the trust property but for com- 
pensation lor loss. See Mitra on Limitation, p. 917 and compare 
8 B. 433 (469). 


‘ Trustoo,^ 

Baeeator made eapreu trustee 

An executor, who by the will is made an express trustee for certain purposes, is, 
as to the undisposed of residue, a trustee, within the scope of this 
article. 2 B. 886. 

2.— • Loss/ 

Iiois by a deceased Director of Company 

'Hie word * loss ' in this article means * loss of speoifio property.* Bp a suit to 
laoover certain amount from the estate of a deceased Director of a 
Company for the loss occasioned by the misfeasance of the Director is 
not governed by this article. 9 B. 373. 

99,— For contribution by a party Throe yeerem The date of the platnt- 
who has paid^<^> the whole iff's advancers) m ex- 

- amount^^) due under a joint cess of his own ahare. 

decree^ or by a sharer in a 
joint estate who has paid the 
w^le amount of revenue 
due from himself and his 
co-sharers. 

(Old Aeta.) 

[Art. 100 of Act IX of 1871. — ^Same as above. 

Ast XIV of i8dP.-*iiro o&mrpanjdng provimn.] 
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(I90t«B) 

Scope of article^ 

(1) This article dbes not apply to all lands of claims for contribution but is 

limited to cases where the whole lunonnt due on a joint decree or the 
whole revenue due in respect of a joint estate is paid by one of the 
judginont-debtors or one of the oo-sharers. 1 P.L.R. p. 149. 

(2) The article would not apply where the plaintiff has not paid money due 

under ii joint decree nor where the plaintiff is not a sharer in a joint 
estiitc suing for contribution for revenue paid by him. Bo, the article 
would not apply to a suit by the owner of two villages sold under a de- 
cree on 11 mortgage claiming coutributiori proportionately against the 
owners of the other properties included in the mortgage. 12 A llO-- 
lOA.W.N. 31. 

(.3) Suits for contribution are governed by the three years’ limitation and not 
by art. 120. 7 A.W.N. 12R. 

(4 1 A suit for coutribulioii by one partner against other partners, the plaintifT- 
partxier being, under an agreement between the partners, authorized 
to borrow money on his individual credit and apply the same towards 
ihe partnership business and he being compelled to pay the amount, is 
governed by this article. 2G 0. 254=r:3 C.W.N. 299. 


(5) Suit by dlipoiMsiind co-aharcp agalnat the dlspoaseued 

Where, one of two oo-sharers is wrongfully kept out of possession by another and 
the latter pays the whole of the Government revenue including that 
payable by the dispossessed co-sbarcr, he cannot maintain a suit for ^ 
contribution against the dispossessed co-sharer, the reason being that, | 
by the act of dispossession, he (disposscssor) enjoys the profits due to ^ 
the other oo-sharer also. To such a case, the article applicable is No. | 
01 and not this article. 0 C.W.N. 903. 


(6) Second suit by a decree-holder in a contribution suit:-*- 

Where the decree-holder in a uoutzibution suit was unable to realize the amount 
decreed against one of the defendants, a suit against the other idefen- 
dants to make up the deficiency was governed not by this article but 
by art. 120. 1 P.L.R. 149. 

A.— Where the plaintiff is not entitled to a charge. 

(a ) Where the person making the payment of asseBsmeni baa no charge on the 

defendant’s share of the estate, either this article or art. 61 and not 
art. 120, would apply to a suit for contribution. Per Bhoahyam Ayyen- 
gar, J., in 26 M. OSG—IS M.L.J. 83. 

(b) Poi example, see 16 M. 258, where one of two co-tenants jpMd the whole of 

the rent duo to a Mittadar and sued the other for oontribntion ; Rjras 
held that this article was applicable and the suit was barred. . ' 

(c) A oo-sharer, who has paid the whole revenue and .thus saved, the estate^ 

does not, by reason of such payment, acquire a charge on share of 
the defaultiDg oo-sharer. A suit for oontribution by him would 

m 110 
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A.— When the plaintiff U not entitled to a chmrge.-(tviielMMJ. ^ 

governed by thie article and not art. 132. 14 0. 809 (F-B). oivrruUjiff 
14 B.L.B. 15fi, t^jplninhiff mitl i1 M.L.U 241 at p. 258 

rtnrf ajjprorivg 8 C. 402. 

(d) Where the plaiiitifT’s and dcfendanli't* lauds, though separately assessed, 

wore covered by the same toivzi iiuiiibcr and the plaintiA' paid the 
arrears of revenue due by the defendant in order to save his own 
property from being sold for arrears of revenue, a suit for the recovery 
of the amount so paid would be governed by this article and not by art. 
132, because the plaintiff has no charge on the. defendant's property. 
16 C. 542 (foUowinff U C. 80U . 

(e) Where the plaintiff paid the assossnieiit as full owner of the property and 

it was entirely by his own action that the defendaiils were excluded 
from the prci])erty and did not pay their tjnutu uf the asscsKiiicnt, a suit 
to recover the assessment paid by him (plaintiff) for their shares will 
be governed by this article and not art. 132, as, under the above cir- 
cumstauccs, the payments cmiiioi create a eharge. on Ibc shareR of the 
other co-owners. 11 B. 318. 

Be— 'Where the plilintiff is entitled to a chargfe. 

(а) Whore a part-owner of an estate pays the Lovuiiue due on the whole estate 

in order to save his own interests from sale, he will be entitled to a 
charge on the share of the other owner for the amount due by him as 
contribution. To .such a suit, art. 132 and not this article would 
apply. n:M.452. 

(б) Whore one of two or more co-sharers p-ays the entire revenue to sivve the 

whole estate from liability to sale, be will, by o|ieration of law, be 
entitled to a charge upon the share of each of the sharers. To such a 
case, art. 182 and not this article will apply. 2(i M. G8G- 18 M.L.J. 88 
following 11 M. 452 and disHrnting from 11 B. 318, 14 C. 80!t 
and 14 A. 273. 

(c) Where the plaintiff pays the revenue due on the estate of the defendant 
neither under a decree nor as a joint x’roprietor and claims a lien on 
the estate fur the payment, the suit will be governed by art. 132 and 
not by this article. 6 G. 549=6 G.L.R. 209. 

(1) Quaere Where, in execution of a joint decree against plaintiff and de- 

fendant, the plaintiff's property was alone sold, a suit for oontribntion 
is governed by this art. or art. 120, there being no payment by the 
• plaintiff? 4G. 529? 

(2) The article is applicable whether the amount was paid voluntarily by the 

plaintiff or the same was realized by sequestration and sale of his 
property or he paid the money to avoid a coercive process. 26 M. 686 

(696';— -13 M.L.J. 83 Per Bluuhyam Ayyenga/r, J. 

But see 4 G. 529 and 20 M. 23 noted at p. 761 of the Lawer's Companion, m^ra. 



855 


Art. 99] Aot XY of 1877 (indiam limitation act). 


7.—* Whole amouat^ 

■ 

Tho article in inapplicable where not the whole but only a port of the money due 
under a joint decree is realized from the plaintiff. 510 M. 23. 

The date of the plaintiff a advance. • 

(1) Payment under a Joint decree: — 

In a suit for contribution b}* a person, who has paid the whole amount due 
under n joint decree against him and the defendant, limitation runs 
Tfdni the date the excess payment was made to the decree-holder. 
3 C.L.R. 480; fi (Mi.R. 62 .5 C. 720. 

('•^) Date of payment 

(a) In a suit for contribution, limitation runs from the date of payment of 
the money sued for. 6 B.L.ll. App. 101 ; 6 B.L.R. 103 (Note.) 

(h) In a suit for contribution by a co-sharer, who has paid the Government 
revenue, the cause of action arises from the date the money was paid 
to tho Government on account of his defaulting co-sharers and not from 
the date the lender of the money for tho payment of the Government 
revenue realized it from plaintiff under a decree of Court. 7 W.R. 29. 

(3) Payment under a rent-decree 

111 a suit for rciinburseinent by a co.sli.ircr, who has paid the whole amount 
duo under a iciiL-dccreo obtained by the Zemindar, limitation runs 
from tho date of payment by the plaintiff and not from the date of tho 
decree. 2 W.R. 159. 

(4) Exlttence of decree jtter se no ground of suit : — 

A more cxistuncu of a joint decree does not afford ground lor a suit for contri- 
bution, but it is the jmffiueiif there-undcr that affords a cause of action. 
11 B.L.R. 76. 

General. 

(1) Jurisdiction.— 

A suit for contribution under this article does not lie in '>i S. C. Court. 7 W.R. 
:177 (F.B.) -^B.L.R. Sup. Vol. 675 ; 23 C. 189. 

But see I.*} C. 6.52 (F.B.) which holds that the suit lies in a S. G. Court. This 
decision has been abrogated by Act IX of 1687. 

Sm, now art. 41, Schedule II of tho Provincial Small Cause Courts Aot. , 

(2) Claim purely personal 

A claim for contribution croatos only a personal liability against the co-sharorsi 
on account of whose shares the paymeut is made. Where, therefore, 
a co-sharcr for whom payment is made is a widow, a decree ought 
not to be made, after her death, against her husband's estate in the 
hands of reversioners but against those who would inherit her aridkan. 
25 C. .565. 

(3) Whether defendant would be absolved on ground of limitation 

In a contribution suit, brought by plaintiff against dcfendiiiit, the latter is not 
absolved from liability to the former, simply because, as between defen- 
dant and tho orig^iual creditor, the claim against defendant waH.|mrTed 
by limitation and against plaintiff it was decreed. 2 (1697— 

1901), 331. 
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(OMLow). 

(а) A BUit for contribution by a surety was governed by ol. 16, S. 1, Act 

XIV of 1859. 3 W.R. 134. 

(б) A suit for contribution by a co-sharer who paid the Government revenue 

for the whole estate was governed by cl. 16, 8. 1, Act XIV of 1859. 
2 N.W.P.H.C. 52. 

(cj A suit for reimbursement of rateable shares of joint decree was governed by 
cl. 16, S. 1, Act XIV of 1859. 2 W.B. 266. 


lOO.-By a co-trusteo to enforce Three years. When the right to con- 
agahiHt the estate of a do- tribution accrueu. 

ceased trustee a claim for 
contribution. 


(Old Acta.) 

[Art. 101 of Act IX of 1871. — Same oh above. 

8^2, Act XIV of 1839 . o # o o e o 

Provided iluii noihinrf herein rontained ehall prevent a co^hmeiee 
from enforcing cbgainet the estate of the deceased truatee, any 
claim for contribution, if Ite sitall instil ute a suit for that pur- 
purpose within six years after such right cf contribution shall 
have arisen. 


(Votes) 

Scope of article. 


Bolt afabist oo-trniteeB:— 

A suit for contribution against co- trustees is not governed by this art. but by 
art. 120. 20 M. 398. 

n 


101. — For a seaman^s wages. 


Three years. The end of the voyage 
during which the wages 
are earned. 


(Old Acts.) 

* 

[Art. 102 of Act IX of 1871. — Same as above. 
-Ic'i XIV of 1839, — No corresponding provision,'] 


109;* — ^Fflr wages not otherwise years. When the wagestsDorue 
expressly provided for by due. 

this schedule. 


(Old Aote.) 

INo corresponding provision in either of the Old Ada,] 
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Arts. 103ft lot] Act Xlf of Ml?7 (iniuajt act). 

, (Voteo) 

(1) Salt by employe for ve||ea 

A suit by an omploy^ for the wages due to him must bo brought within three 
years from date of his leaving his master's services, unless there was 
any subsequent account stated and settled between them. 19 W.B. 
169. 

(2) Suit by Mookhtear:— 

A suit by a Mookhtoar, who was engaged upon a distinct contract that he would 
*bo paid a fixed monthly salary, for recovery of salary duo to him was 
governed by cl. 9, S. 1, Act XIV of 1869. 6 W.R. Civil lief. 11. 

103 — By a Muhaiiiinadaii f or exi- Three ymn. Wlien tlio dower is de- 
gible dqwer<*J {mu’ajjal). maTided & refused^®^ 

or (where during the 
continuance of the 
marriage, no Buch de- 
mand has been nutde) 
when the marriage is 
dissolved by deatli^J’ 
or divorce. 

(Old Acts.) 

[Art. 103 of Act TX of 1871— Same as above. 

Art XIV of 1859. — No vorresjjondirig pTWHuiou. — Ilut mih for dower were in 
aume caaes iteaUtd aa auUa for breach of contract — see 
Notee below. ^ 

104.~By a Muhainuuidan for Three yemrs. When the marriage is 
deferred dower {vm^wajjal). dissolved by death or 

divorce. 

(Old Aotu ) 

[Art. 104 of Act IX of 1871. — Same aa above. 

Act XIV of 1850. — No correeponding proviaion.] 

Arts. 103 & 101 may be read together. 

(Voteu) 

Scope of artIcleB. 

(1) -Balt by Mahomedaa widow 

, A suit by a Hahomedan widow to recover the amount of her dower was govern- 
od by cl. 16, B. 1 of Act XIV of 1659 and not cl. 19 of the section, 
since her right did not constitute an interest in immoveable property* 
10Bom.H.G.A.0. 430. 

(9) Balt to oitablish lion for dower 

Where a widow was ousted from her husband's property, a suit byler to 
oeitablifh her lien on the property for her dower was governed by cl. 16, 
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5cope of ^TtXcXe—ictmchtded), 

S. 1, Act XIV of 18£>9, (six yt'iiia) but u suit to declare that her 
hiisixiiid’s latidiid property w»h subject to her lieu would have been 
governed by cl. 12, S. 1 of the Act (twelve years). 8 W.R. 51 and 9 

w!r. 818. 


( 8 ) Whole estate charged :— 

Whore a Miihonicdaii, without impigiioi'iiting his estate, charged the whole of 
it by a deed of dower with a certain sum, when demanded by his wife, 
a suit by his wife to recover the dower was not governed by the limit- 
ation provided by S. It, Bengal Reg. Ill of 1708. tiM.I.A. 211. 

{N.l }] — Suits to establish alien on inimovcahlo property for dower would now 
bo governed liy urt. 18*2. 

/, — * Exigible Dower*. 

(1) Pmumption ia- prompt dower: — 

In the absence of proof to the coiitiary, the presumption is that a dower is 
* prompt and ait. KXl would apply to such a case. 9 A.W.N. 122 [nfg, 

in H A. 149 and 15 B.1,.R. 80(5); 19 W.E. 815 (P.C). 

(2) Suits for money claim and those for lien 

A suit by a Mahoilxcdan widow for a money claiiii for a dower due to her and a 
suit by her for a lien on her husbaiurs property for the dower were 
baMcd upon distinct causes of aciion uiid governed by different periods 
of limitatioi:. 8 W.R. 807. 

2. — * Demanded and refused* 

(ly Requisites for the starting of limitation 

The under this article arc (1) a dcfiiiite demand and |2) a definite rafusaJ. 

A demand alone is insufficient, t) A.W.N. 122 and 88 P.B. 1892. 

ft . 

(2) Demand for a portion of dower 

Where a portion of her dower was demanded by a Mahomedaii wife, limitation 
as to the portion not demanded will run from the death of her hus- 
band and not from the date of demand of the portion. 6 W.R. CiM 
Ref. 19. 

(8) Prompt dower-commencement of limitation : — 

In the case of prompt dower, limitation does not begin iiiitiL the dower is de- 
manded or the marriage is dissolved by death or otherwise. 11 B.L.B. 
376«I.A. Supl. Vol. 136. 

(4)- Rejection of application to sue in forma pauperis 

Where an application by a Mahomedun lady to sue her husband in forma 
pauperis was rejected, no limitation tan for recovery of her prompt 
dower. It is only w'bcn the application is granted that a demand can 
be said to have been made. 24 W.R lfi3» 15 B.L.R* 90G (P.G.). 
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Aot XV of 1877 (INDIAN UUITATtOM ACT). 
2.—' Demaaded and refuaad.'-~(ctmcluded). 




(6) ReAiMl to pay dower 

Where a Mahoniedan wile iiiado an application to the Court for peruiiffsion to 
sue as a pauper to recover her dower and on that occasion her husband 
refused to pay the dctnuTid, such refusal furnished- cause of action and 
' limitation ran from that date under cl. 9. s. 1 , Aot XIV of 1869, so far 

as prompt dower was concerned. 13 W.B.. 371*5 B.Tj.K. 84. 

(0) Suit by wiC». jLgainit huiband 

(n) A suit by a Mahomedau wife against her husband for her dow'cr was not 
barred under any of the sections of Act XIV of 1859, since the cause of 
action arose only when the suit was instituted and not at any earlier 
period. 2 B.H.C.Il.A.C. 291. 

(b) In the life-time of the husband the cause of action for dow(3r does notarise 
until a demand for it. 2 B.If.C.H.A.C. 293. 

(7) Burden of Proof 

The defendant, who desires to raise the pica of limitation, must allege and 
prove the date on which he finally refused tu pay the dower ; in tlie 
absence of such proof, the allegation in the plaint will stand good and 
the suit will not be barred by limitation. 9 A.W.N. 122. 

J.*— ' When the mmrriage is dissolved by death, ^ 

Suit by heiri of a Mahomedan woman 

A suit by the heirs of a Mahomedan woman to recover deferred dower duo to 
the latter from her husband musb be brought within three years from 
the date of her death. 2 B.Ij.B.A.C. 3(Ki. 

Ueneral. 

(1) Where a Mahomedan widow in possession of berbusband'a property in lieu 
of her dower is disposses^d by bis heirs, the heirs take the estate 
subject to her lien for the aiuounl of her dower. 3 B.L.B.A.C. 175. 

(2 Where, on an application, by a Mahonieduii woman for leave to sue as a 
pauper for the recovery of dower duo to her, being objected' tp on the 
* ground that she was not entitled to sue as a pauper, she deposited the 

Gourt-fee necessary for a regular suit, with a prayer that her appli- 
cation might bo treated, aud proceeded with, as lihe plaint in the suit, 
but, by the time the deposit was made* the time prescribed by this 
article had expired, the suit was barred, S. 5 not being applicable to 
the case. 18 A. 206. 

(8) Bolt by wife for reeovepy of money lent to huibaud 

‘ Where a Mahomedau obtained a loan from his wife on condition that the 
amount would be repaid in the event of a divorce taking place between 
them or out of his effects at his death, a suit to recover the amount 
was not governed by the Mahomedan Law of dower hut was gon^^ned 
by three years* limitation calculated from the date of divorce or 'death 
of the husband. 5 M.H.C. 280. 
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105« — By a mortgagor after tlie Tbree y««ra When the mortga^r 
mortg^age has been satis* re-enters on the mort- 

fied, to recover surplus eol- gauged property, 

lections^ received by the 
mortgagee/ 

^ (Old Acts.) 

[Art. 105 of Act IX of 1871. — Cols, I A 2 same as above : Col. S — ^I'he date of 

the receipt. 

Aet XIV of 1859, — IJo commanding pfoviaion,'] 

(Votes) 


i,--* SUrpiaa eoliactlona received by the^ mortgagee.* 


Bolt by mortgagor ibr lui^lui eollectSoBt 

Where the mortgagor deposited in Court certain sums for the mortgage and the 
mortgagee refused to accept it, a suit by the mortgagor, after he 
obtained possession of the mortgage property in execution of a decree 
for redemption, to recover from the mortgagee the excess rents and 
profits collected by him and the value of trees alleged to liave been sold 
« by him, is governed by this article. 4 O.G. 355. 

Old Law* 


A suit by a mortgagor to recover the surplus collections received by the mortga- 
gee was governed by cl. IG, S. 1, Act XIY of 1869 ; whereas a suit by 
him to recover the mortgaged property was governed by ol. 16, S. 1 of 
the Act. B.L.R. Sup. Vol. yoi==:9 W.R. 187 (P.B). 


LimlUtloa under lot IX of 1871 

Under Act IX of 1871, article 105, the suit was governed by a period of three 
years oommenoing from the diite of the receipt of the surplus profits. 
Vide 6 A. 803 at p. 311 and article 105 of Act IX of 1871. 


106. — For an account and a share Three yours. The date of the dissolu- 
of the profits of a dissolved tioii. 

partner4hip^^\ 

(OUL Aotu.) 

[Art. 106 of Act IX of 1871:^SamaaB above. 

Act XI V of 1859: — No corresponding provision,'] 

(Votes) 

Scope of article. 

(1) BaR fbv ^davation or for diuolutioa 

A«suit,^y some of the partners of a firm against another partner askt aino^ 
gsgeo from him of partnership property, for the pniposes ol th$ firm, 
for a declaration that the plaintiffs were the partners with the mort- 
' , . gagor-partner, that if the partnership had been' dissolved the date of 

^ the dissolution might be fixed or, if it should be held that the partner- 

ship was subsisting, it might be dissolvedy was held govemedby art. ISM) 
^ and not by this article. 4 A. 487 a-S A.W.N. S180. 
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5cope of article— 

f 

(2) Buifc for declaration and for accountc;— 

A suit for a declaration, that tho plaintiff is a partner with the defendant and 
that, if the partnership be found subBiating, aocounta might be taken, 
is governed by art. 120 and not by this article. 2 A.W.N. 87. 

(3) Suit by member of Joint Hindu family for account of a part&rihip 

A suit by a brother of a Mitakshara joint Hindu family for an account and 
share of a business alleged to have been curried on by himself and 
another brother (the defendant) would bo governed by this article, 

^ even though immoveable properties were comprised in the properties 
of the partnership, unless it could he held that the business was carried 
on us a joint family business or unless it could be held that portions of 
tho assets of the partnership were withdrawn from time to time and 
converted into immoveable property to be owned by the partners as co- 
owners. Per Bhashyam Ayycngar, J. in 25 M. 149 (165) all M.L.J. 
353. 

(4) Regictratioii of partnerBhip deed doea not save limitation 

(a) A suit for an account of a partnership, dissolved more than three years 

before suit, is governed by this article and not by art. 116, even though 
the deed of iKirbnership might have been registered. 22 M. 14 s 

8 M.Ij.fl. 151 (distij, 14 M. 4G5~l M.Ij.J. 482j. Cmtparv 14 M. 4G5» 
1 M.L.J. 482 (noted next below). 

(b) But, where a partnership agreement, stipulating for contribution towards 

losses in tho business, has been registered, a suit by a partner against 
his co-partner to recover his share of the loss, based upon a settlement 
of accounts bctiveen the partners, is governed by art. IIG and not by 
art. G4 or this article. 14 M. 4G5»1 M.L.J. 482. 

% 

/. — * Dissolved partnership,* 

(1) Bolt for accounti, maintainability of:— 

Where a partnership is not dissolved, a .suit for accounts is not maintainable. 

9 A. 120. 

(2) Bolt for accounts of a lubciiting paFtnenhip 

No suit is maintainable, where a partnership is subsisting, against a' oo-partner 
for the profits, which had, up to a particular time, accrued but a suit 

can be brought for an account of the partnership. IG W.B. 141, 

• 

(3) Balt by partner for contribution 

Wliere a partner paid tho amounts borrowed on pro-notes for partnership busi- 
ness, a suit by him for contribution against other partners is main- 
tainable, notwithstanding that there was no adjustment of the accounts 
relating to tho firm. 26 C. 254 >*3 C.W.N, 299. 

(4) Balt by partner for money deposited in firm 

Before a partner is enabled to recover money deposited by him as his share, the 
whole accounts of the firm ought to be taken and the ultimate liability 
of each partner should he ascertained. 21 W.R. 300. 


VU 
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Dissoived parta0r8hlp/’--(covK^^^)^ 

<5) Suit Idr MOOuntB of a partnevihlp for a fixed term :— 

A suit for au account of a partnership entered into for a fixed term, where the 
buHinesH Avas no; uoutinued after expiry ot such term, is governed by 
, this article. CD P.R. 1902. 

(6; 8uryiyi4f' partners carrying on business uninterruptedly • 

Where a partnership is determined by death and the surviving partners continue 
to carry on the business, this article will be no bar to the taking of the 
accounts of the new partnership by going into the accounts of the old 
partnership, which have been carried on into the new partnership with- 
out interruption or scttlcincnt. 25 M. 2f>. 

(7) Baits by representatives of deceased partners 

(a) A suit may be brought by the representative of a deceased partner against 
the surviving partner of a linn to recover a share in a sum received by 
the surviving partner in respect of a partnership transaction, within 
the period of limitation, although a suit to take partnership accounts 
generally would be barred ; and in such suit the defendant might 
deduct the amount, which might be found due to him on taking the 
* partnersliip accounts, although a separate suit for such account iniglit 

be barred by limitation. G B. G2G. 

(h) S. 17 of the Act will save, from limitatLou, a suit by the representative of a 
deceased purluer for an account of the partnership business. 20 B. 15. 

(c) A suit by the heir of a deceased partner against the surviving partner for 
un account and share of the deceased in the partnership assets, includ- 
ing the good-will and trade-marks of the partnership business, comes 
within the class of suits dealt with, under this article. 9 C.W.N. 537. 

(8) Balt by the adopted son of a deceased partner:- 

Where the members of a joint Hindu (Jaiti) family constituted a trading firm 
and one of them died, a suit by the sou, adopted by his widow, for 
dissolution of the partnership and for rendition of accounts, brought 
within six years from the date of lidoption, was within time under 
arts. 12G or 127, the partnership not having been dissolved by the death 
of the deceased partner and no dissolution, between his death and the 
adoption, having been proved. 20 P.ii. 1897. 

(9) Bait by Administrator-General for an infant 

Where, pending the minority of the heir of a deceased partner of a firm, Letters 
of Administiration wore granted to the Administrator-General, a suit by 
the latter for partnership account, during* the minority of the infant, 
was not barred, since the suit was on behalf of the infant. 3 G.W.H. 
18G. 

(10) Bnrdeni, of proof 

The defendant, who pleads limitation, under this article, to a suit for dissolu- 
tion of a partnership and for an account, on the ground that the part- 
ners ceased to stand in partnership relation more than three yearn 
before suit, is not relieved of his obligation to substantiate his plea of 
limitation by merely showing that the firm had been declared insolvent 
more than three years before suit. 37 P.B. 1897. 
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Art. W] Aot XY of 187Y (iKDZAN Acn^.- 


Qeoeral. 

JupMiotlon !— 

A suit for dissolution of a partnership oan be tried by the ordinary Civil Courts. 


7 A. 227. 

(N,B.) — now, S. 265 of the Indian Contract Act IX of 1872 as amended by 
Act IV of 1886. 

(O/cf Law}- ^ 

(1) A suit for an account of a partnership was gfr:>vernod by six years’ limita- 
tion under clause 16, S. 1, Aot XIV of 1869. 19 W.U. 277. 

|2) Where, in a partnership biisinoss, a statement and settlement of account 
‘""SVas made, a suit based upon such settlement of accounts was governed 
by throe years’ rule under cl. 0, S. 1, Act XIV of 1H51). 6 W.R. 628. 

(8) Where the dissolution of partnership was admitted, a suit for account and 
for 2’laintifT's share of the profits, was governed by cl. 16, S. 1, Act XIV 
of 1859. 7 W.U. 36. 

(1) Where, aftor a parbnorship bu.sitiess was over, the partners settled accounts 
between them and a balance was found duo in favour of one of them, a 
suit by the latter to riicover the balance was not governed by cl. 16, 
1, Act XIV of 1859 but by cl. 9, S. 1, of the Act, since his claim was 
not a partnership demand. 18 W.U. 406. 


107 . — 13y tlie iiiauager of a joint Three years. The date of the pay 
estate of an undivided faini- inonf/^'. 

ly for coiitribntinn in res- 
pect of a payiiiofit made by 
him on account of the estate. 


(Old Acts.) 

[Art. 197 of Act IX of 1871. — Oolumii 1 — By a Hindu jVIaiiajyer of a joint estate 

for coiitribiiiioiL in respect of a payment made 
by him on jicr »iiiit of the estate. Columns 2 
and 3— .Snrnf »is above. 

Jf/ X!V njf WCtih- -Mo rttrreupvndiutf proviswn. I 

/.— * The date of payment,* 

(1) Expenditure and not repayment cause of action: — 

(a)' Whore the manager of a joint Hindu family borrowed money ou his per- 
sonal security and spent it for purposes of family necessity, in a suit by 
liim for contribution as against the other members, the })eriod of limi- 
tation will be computed from the date on which be expended the 
money and not the date on which he repaid the loan and released his 
security. 20 C. JH. 

, (b) The c.auso of action for a Kiiil for contributbm by tins manager of a joint 
family arises on t.hu date uii which he luade payment on account of 
the joint estate and not on the date on which be borrowed money to 
pay off the debt, originally contracted by him for such payment on 
account of the family. 0 B.L.U. Ap. 103«12 W.U. 194. 

(c) Where a iiiaiiagiiig member of a joint Hindu family borrows mone;^ and 
spends for family purposes and then brings a suit against the other 
members of the fnmily for contribution, having repaid the loan out of 
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Aot XY of 1877 (iNUjAN mitixation Aer). [Arts. 108 ft 109 

J.— ‘ The date of payment.'— (amchuhd). 

his private funds, his caasoof action would arise on the date on which 
he originally expended the borrowed monoy on behalf of the family, 
and not on that on which he repaid the loan or gave a bond for the 
amount originally borrowed. 5 C!. ^'21 & 20 C. 18. , 

(d) But a suit for contribution against the eo-paroeners by the Manager of a 
Hindu family, who repaid the whole of a family-debt, is governed by 
art. fil , the cause of lu^tion arising when the monoy is actually repaid 
by him. 8 M.L.J. 271. 

(2) Suit by widow of a deceased member 

Whore the widow of a member of a joint Hindu family was forced in execution 
of a decree to pay up more than her portion of the debts contracted for 
the bciiolit of the family, the cause of action for a suit by her to recover 
the excess arose not when the money borrowed was expended but when 
she was forced to pay up in execution. 0 ll.L.R. Ap. 101 sb14 W.R. 
480. 

108« — By tlio lessor for the value Three years. When the trees are cut 
. of trees cuit down by his down, 

lessee eoutraiy to the ieriiis 
of the lease. 

(Old Acts.) 

[Art. 1.08 of Act IX of 1871. — .Same as above. 

Act X/Vof 1859. — No vorreHportding provUion,] 


(ITotes) 

Leuor's suit for value of trees cut 

Whore a lease was renewed, notwithstanding the fact that the lessee had cut 
trees contrary to the provisions of the lease, the limitation for a suit 
for the value of the trees cut ran from the broach of contract and not 
from the date on which the lessor came to know of it. 8 W.B.S.G. 
Ref. 9. 


109.— For the profits of iiiiinove-'Tfc/iecycjrsf^). When the profits are 
able projierty belonging to receivcd^3>, or, where 

the plaintiff which have the plaintiff' has been 

been wrongfully received dispossessed by a de- 

by the defendanV'^ erue afterwards set 

aside on appeal^^^ 
• when he recovers 


(Old Acts). 


possession. 


[Art. 109 of Act For ibo profits of initnovcuble property belonging to the 
IX of 1871. phi in tiff wrongfully received by the defendant — Three 

yours — When tin; profits arc i*ec!eived, or where the 
plaintiff has been dispossessed by a decree afterwards 
set aside on ap])ea1, the date of the decree of the 
Appellate Ooiirt. 

Act of 1859. — No ivrregponding yroviawn.'l 



Art. 109] Aot AY of 1877 (iniuan limitation act). ««■) 

(Notes) 

Scope of article. 

(1) Receipt of rents immaterial:— 

Under this article, a defendant is liable for the mesne profits received by him or 
which ho might have, with due diligence, received during the three 
years before the date of suit and not before ; and this period has no 
reference to the time when rents fall duo. 24 C. 413 {Distg. 10 W.R. 
4«6, 17 W.R. 208 and 22 W.R. 120). 

■r * 

(2) Suit by member of Joint family 

fa) A member of a joint Hindu family governed by the Mitakshara law cannot 
sue for a share of profits of the joint family estate, as ho has no doKnitc 
share until partition, nor can a claim for an account of the profits of 
' the joint family estate be regarded as a claim for mesne profits. 14 l.A. 

‘ 37 (P.C.)-34 0. 493 (5UH). 

(b) But where the shares are specific and definite, a suit for mesne profits may 
bo iiistitulod. If. l.A. 71 (P-C.) -lf» 0. 397 i413). 

(3) Crop itealthily carried away by defendant:— 

Where the defendant, while in possession of a certain land under a decree since 
reversed, carried away the crops of that land, a suit for the value of 
the crops so carried away is a suit for profits of innnoveable property 
belonging to tboplaintilT wrongfully received by the defendant " within 
the meaning of this article. 4 C. 025. 

(4) Nicappropriatlon of paddy grown on plaintiff's land 

Per Rampini, J. : — This article is inapplicable to a suit for damages for mis- ^ 
appropriation of paddy grown on plaintilT's land. 22 C. 877. 

(5) Preeumption against claim 

Where the mesne profits said to have been due, were not dejnanded for seven 
years x^rcceding the date of suit, a presumption arose against such a 
claim. 7 W.R. 73 CP.C).*4 M.I.A. 431. 

/.— ' WroagfuUy received by the defendanL* 

(1) Leuee'i claim for damages 

Whore the lessor prevents the lessee from talyng possession of the property 
leased out to him and a suit by the lessee for mesne profits for the 
period during which he was out of possession is barred by this article, 
the lessee will be entitled to claim damages for breach of the lessor's 
obligation to put him in possession. 12 M.L.J. 249. 

(2) Suit by usufructuary mortgagee kept out of posscBBion 

Where a usufructuary mortgagee is kept out of possession by the mortgagor, ho 
is entitled to recover rents and profits received by the mortgagor during 
that period ; but he can only recover profits received within three years 
pf the commencement of his suit under this article. 2 Bom. L.B. 201 
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Aot X¥ of 1877 (iNpuM uHimioM act). 

‘ TJme yean.^ 

Ppoilti for more than three yearn;— 

A clflim for mesne profits during a period preceding the three years next before 
the filing of the plaint is barred by this article. 10 G. 785 (P.G*')**!! 
I.A. 88 ; i20 I.A. 155-21 C. 157 (PX.) ; U M. 328-1 M.L.J. 171. 

J.— ‘ When the profits are received * 

(1) Date of receipt of profits:— 

The period of limitation prescribed in this article begins to run from the date 
on which profits have been received. 1 A.W.N. 13, 10. 

(2) Mesne profits— Cause of action : — 

The cause of action for a suit for mesne profits arises on each occasion of the 
receipt of the rent, or profit, by the defendant from plaintiff's land. 
14 A.W.N. 48. 

tSf Cause of action at end of year:— 

In a suit for mesne profits, where the amount of mesne profits cannot bo 
ascertained till after the end of the year, the caiiso of action does not 
arise till the end of the year. 10 W.R. 48(>. 

(4) Rent falling due annually 

Where the pottahs contained no specification of the amount of instalments 
or any provision for interest on arrears fulling duo within the year, in 
a suit by an aiictioii-purchascr at a revenue sale to recover mesne 
profits, for tho purposes of determining limitation, the rent must be 
taken to be one falling due annually. 22 W.li. 12fi ; 7 W.R. 101. 

(5) Provisional partition t— 

Where the parties to a suit, which went up to the High Court, in pursuance of 
an agreement among them, provisionally took possession of certain 
portions of th,e land in dispute and one. of thorn in tho final rectifica- 
tion of the shares got mom than he had held provisionally under the 
agreement, the limitation for a suit by him for the wimUii for such 
portion, began to run from tho datu on which the rightful partition 
was completed. 7 B.L.R. 118—15 W.R. 38 (PX.) 

4.^* Diaposaeaaed by a decree afterwards set aside on appeaL' 

(1) Restoration to possessidto under Privy Council Decree 

(a) Where a person is restored to possession under a decree of tho .Privy Coun- 
cil, cause of action for a suit by him for mosiio profits during the period 
he was out of possession, would not arise before the decision of the 
, Privy Council. 5 W.R, 126. 

(h) Where a person was dispossessed of lands Uizder a judgment of the Sudder 
Court, which was afterwards reversed on appeal by the Privy Council, 
the cause of action for a suit by him for mesne profits during the period 
he was out of possession began to run from the date of tho judgment 
of the Privy Council. 2 N.W.P. 290- 



Art. 109 J Act XV of 1877 (indiak IiXHitatiok aot). 807 

^Hiipofsessetf by m decree MtterwardM Met eeide on mppeai*^(c(nicld.) 

(2> PoMMiioa under decree oonllrmed on appeal 

Where the decree of a lower Court for ^poasesBion and future moane profits was 
confirmed on appeal by the Privy Council, the three years mesne pro- 
fits must be calculated from the date of the order of the Privy Council. 
5. C.W.N. 62 (PX-)- 

(3) PoBBeiiion disturbed on appeal 

This article docs not apply to a case, where a person obtains possession under a 
decree which is afterwards set aside on appeal by the decree of a 
superior Court and is dispossessed, under the decree of the superior 
Court, by way of restitution ; to make the article applicable he must 
have been dispossossed by a decree afterwards set aside on appeal. 
4 O.C. 356. 


(Old Law)» 

(1) Suit for damage! for obatruction to ftih:— 

A suit by a person, whoso right to a fishery has been established, to recover 
damages from defendants for obstructing him from fishing is not one 
for damages for injury to personal property but for mesne profits and 
was governed by the six years’ limitation under Act XIV of 1859. 17 
W.lt. 360. 


(2) Limitation alx years 

Under Act XIV of 1869 a claim for mesne profits could be decreed for six 
years before institution of suit, the cause of action accruing from the 
date on which they became annually due. 3 W.R. 38 ; 5 W.R. 219 ; 
6 W.R. 78 ; 6 W.R. IIH ; 7 W.R. 173 ; 17 W.R. 209 ; 1 W.R. 65 ; 83 ; 
and 3 W.R. 13. 

(3) Commencement of cause of aption 

faj- In suits for mesne profits the cause of action arose from the date of dis- 
possossion. 3 W.R. 68. 

(b) A suit to recover plaintiff's share of mesne profits from a co-sharer, who 

hiid received it on plaintiff's behalf but withheld payment to the 
plaintiff, was governed by six years’ limitation under Aot XIV of 1850. 
22 W'.R. 255. * 

(c) A suit for mesne profits instituted after Act XIV of 1859 came into force 

WHS governed by its provisions, though it was based on a decree for 
possession in a suit instituted before the Aot came into force. 3 B.Ii.R. 
81 -12 W.R. 6. 

(4) tnit by pcFSon restored to possession:— 

Where the plaintiff was restored to the possession of property from which he 
was dispossessed by the defendant, the six years* mesne profits ^der 
Aot XIV of 1859 was computed from the date of ouster by the defeirflant. 
17 W.R. 208. 
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Act XY of 1077 (INDIAN MUITATION ACt). 

General. 

(1) No neeeulty for init for restitution 

No suit need bo brought by a defendant for restitution, on a reversal in appeal, 
of an adverse decree, in his favour. He may seek restitution in execu- 
tion of the decree. 13 B. 485 ; ‘21 C. 340 & 21 C. 989. 

(2) Suit by GO-fharer against lambardar 

A suit by ihe plainti/T, a recorded co-sharer, against the lambardar and his 
co-sharors in a malud for the recovery of his share in the profits of 
the maital is governed by ihe three years’ limitation contained in 8. 94 
of Act XU of 1881 (N.W.P.). 10 A. .m (F.B.). 

110.-- For JiiTcars uf rent . Three years, Whoii t lie arroars be- 
come due.^*^ 

(Old Acts.) 

[Art. 110 of Act TX of 1871. — Same as above. 

,S\ f, cl. 8 of Art XIV of IHoU. — To all toiiltt for the rents tf any hnildinyB, or 

ff no Is (other than nummary Hniin before ihe 
Hereniie aitihoriiieH vndrr Tieynlaiion, 

of the ^fadraH Code) — Three yearn 
from the time the ranse. of aeiionarone.] 

(Votes) 

I. Rent.* 

(1) Suit by a Buperior holder againtl an inferior holder 

A— is not one for *rent’ within the meaning of Act V of 1879 

(Bombay Land Revenue Code). 'I'he word ‘ rent * is used in the Act 
only with reference to those superior and inferior holders between 
whom the relatioiisliip of landlord and tenant .subsists. So, a suit by 
an Iiiamdar against a person who was not lot into possession by the 
plaintiff or his predecessor in title under any agreement hut who held 
lands in the village was held not to be one for * rent ’ and not governed 
by this article but by art. 120. 25 B. .55ri---3 Bom. b.R. 135. 

(2) Bull OB a regiitered lease deed 

(a) A suit for rent based upon a registered lease is governed by three years' 
limitation under this article and not under art. llff, since it is not a suit 
for compensation for breach of contract in writing registered. 26 A. 138 
(dissenting from 15 C. 221). 

But sec next case. 

fh) A suit for arrears of rent based upon a registered lease is not governed by 
' this article but is governed by article IIG. 4 P.B. 1902. 

(3) FInt erop assessment made over by Goverament 

Where the Government having directed certain ryotwari tenants to pay the 
first crop assoB&iiient of certain lands to the trustees of a religious insti- 
tution instead of to the (Government and the trustees sued the ryots 
for recovery of arrears personally against the ryots and as a charge on 
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Art. 110] Aot Xy of 1877 (iudun lihitation act). 

/.— • Heat*--(caneluded), 

the JandB, the Buit was held not to he one for ‘ rent ' and was governed, 
for purposes of limitation, by art. 120 and not by this article. 26 M. 
730-13 M.L.J. 248. 

(4) Hire of water 

A suit for hire of water is not a suit for rent within the moaning of this article. 
171 P.R. 1883. 

(5) Meraia or customary dues: — 

A suU -to recover merais or customary duos payable on account of a Chattram 
is governed by art. 120 and not by this article as merai is not * rent ' 
and the claim docs not arise out of a relationship of land-lord and 
tenant. 16 M. 303. 

(6) Road-cess 

The word ‘ rent ' in S. 65 of the Rongal Tenancy Act includes road-cess payable t 
to the landlord by the tenant. 21 C. 722. 

(7) Dak cess:— 

Where dn/c-cess is claimed under the contract by which rent is payable, it must 
be regarded as rent (i. e) as part of what is lawfully payable in money j 
for use and occupation of the land held by the tenant. 21 G. 132. } 

(8j Suit for use and occupation : — 

Where a lessor all lUong received rent from the ostensible lessees and, when the 
tenure was sold in executioji of a decree to a third person, the lessor 
w.iis not able to recover rent from them any longer, a suit, by the 
lessor against the benedcial lessees, not being one for rent but one 
for compensation for the use and occupancy of the lands demised, was 
governed by six years’ limitation under cl. 16, S. 1, Aot XIV of 1869. 

18 W.R. 132. 

Similarly a suit to make the defendant liable for compensation in the shape of 
rent for the land which ho held in the name of his servant. 16 W.R. 
287. 

(9) Suit for rent for etacking timber:— 

Where the defendant made use of plaintiff's land by stacking timber thereon, a 
suit to recover money due or p.«iyment in kind for such use, was of the 
nature of one for * rent ' governed by the lawef limitation applicable to 
money claims of that kind. 21 W.R. 124. 

(10) Suit by mortgagee-lessor against mortgagor-levee : - 

Where the holder of a katwm or a usufructuary jnortgagoc leases the land to the 
mortgagor under au independent deed of lease, the former’s for 
arrears of rent is governed by this article. 3 M. 57. 

(11) Suit strictly not for arrears 

Where a suit for rent of land was not a suit for arrears of rent within the mean- 
ing of B. 29, Aot Vm of 1869 (i.e.) such a suit for arrears of rent as the 
Golleotot could have entertained under Bengal Act X of 1859, hM, the 
suit, for purposes of limitation, was governed by the provisipns of Aot 
XIV of 1659 and not by Act VUI of 1869 (Bengal). 15 B.Ii^jt. 56-28 
W.B. 152. 

vn 112 
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JLot XY of i#77 (INDIAN LIMITATION ACT). 
* When the mman become due . ' 


[Art. 110 


(1) When rent falU due 

Though, in inotst cases, the point of time at which rent becomes due is the close 
of the [period in respect of which it is to be paid, still legislation or 
custom or express contract or the special circumstances of any case 
may make rent become due at some other time. The falling due of 
rent means the falling due of an ascertained rent, which the tenant is 
under an obligation to pay, and which the land-lord can claim and, if 
necessary, sue for. 14 M.L.J. 1*G Bora. L.K. 241^8 C.W.N. 162 
-27 M. 143 CPX.) 

(2) Amar of rent Bengali year 

A suit for arrears of rent brought more than three years from the last day of the 
Biengali year in which the arrears fell due was barred by limitation. 
23 G. 191. 

(3) Bait by Zemindar against asalgnee of putnidar 

Where a Zemindar failed to lealiso the whole amount due under a decree for 
m rent against the auction-purchaser of a pnhii tenures a suit by him 

against the assignee of the ptt it: idn?-, who was in possession to recover 
the unrealized portion of the decree amount, was barred, inasmuch as 
it was brought more than three years after the arrears became duo, 
whether the Bcugal Act VLII of 1869 was held applicable or whether 
this article was held applicable. 5 C.r^.R. 62 (disthiijuishing 18 W.R. 
132). 


Suits under Special ft Local Acts. 

(Bengal AcU). 

(1) Rent suits under Bengal Act YlII of 1883 (Tenancy) :— 

(aj There is one period of limitation prescribed for all rent suits under the 
Bengal Tenancy Act, whatever the form of the lease may be or whether 
the lease is registered or not. 17 C. 469 (distinguitslMuj 15 C. 221 A 
3 M. 76). 

(h) See also, 19 C. 1 (F. B.), where a rent suit, based on a registered lease, 
has been held to be governed by the Tenancy Act. But, if the regis- 
tered lease be for building purposes and for establishing a coal depot, 
the Tenancy Act would not apply, the lease not being one for agricul- 
tural or horticultural purposes. 19 C. 489. 

(2) Ryot, definition of 

The term * ryot ’ in the Bengal Tenancy Act (VIII of 1885) does not exclude a 
person, who has taken land lor horticultural purposes. 21 G. 129. 

(3) tail by landlord against pntnidar: — 

Whore a putnidar f who bad been dispossessed by the landlord, obtained posses- 
sion and mesne profits for the period ho was out of possession through 
Court, a suit by the landlord for rent, for a period more than three 
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Art. 110] Act XY of 1877 (indian limitation act). 

Saits under Special ft Local Acts. — (tsomlu^d). 

yeiirs from the date on which the arrears fell due was barred by limi- 
tation, though the suit was instituted within throe years from the date 
of delivery of possession to the iwifn-idor. 23 0. i05. 

(4) Rent at excess rate:~ 

A suit for as per decree of Court is governed by art. 2 (b), Pt. I, Sch. 

iii of the lioiigal Tenancy Act (VIIl of 1885). 17 C. 251. 

(5) Suit by assignee of arrears 

A suifBy'an assignee of arrears of rent from a landlord is not governed by art. 2 
of Part 1 of Sch. iii of Act VllI of 1885 (Bengal Tenancy) but by this 
article. 4 C.W.N. G05. 

Act Vlll of 1869 (Bengal.) 

The last day of the third year from the close of the year in which the rent be- 
comes payable is the last day on which a suit for arrears of rent must 
lie brought under S. 29, Heiigal Act VIII of 1889. C C. 326*7 C.L.R. 
342 (F.B.), orfiiTHliitg 5 C. 713**fi C.L.B. 49. 

Act X of 1859 (Bengal.) 

(1) Suit in Goilector’s Court:— 

The limitation applicable to a suit for rent brought in the Collector’s Court, 
Tinder this Act, was that provided by S. 32 of the Act and not that pro- 
vided by Act XIV of 1859, the special provisions of the Rent Act 
not having been repealed by the general Tjimitation Act. 15 B.L.R. 
GO (Note) *19 W.R. .5. 

( 2 ) Suits for rent — Act X of 1839 (Bengal) 

Suits for arrears of rent under this Act were not alTccted by Act XIV of 1859. 
2 W.R., Act X Rulings, 21. 

(3) Suit for arrears at enhanced rate:— 

A suit for arrears of rent at an enhanced rate after ^lotice may be brought 
without getting a decree ostabliBhing the plaintiff’s right to enhance. 
G W.ll., Act X Rulings, 77. 

Reg. II of 1805 (Bengal) 

Non-payment of rent for sixty years 

Under cl, 3, S. 3, of the Regulation, a .suit for rent was barred against a person, 
who could show peaceable possession, without payment of rent, for 
more than 00 years, 5 W.R. 1 (P.C). 

Commencement of time 

rl) In a suit for arrears of rent, the three years ’ limitation was reckoned not 
fioiii the dates of instalments, but from the last day of the year, in 
which the arrear became due. 3 B.L.R. Ap. 72*11 W.R. 537. 

(2 1 Where the sale of a jjitfni for arrears of rent was sot aside on the ground of 
irregularity and the putuidar was put in possession thereof, the cause 
of action for a suit by the Zemindar to recover the arrears of rent, for 
which the ptihuie was sold, must bo taken to have accrued whbn the 
possession was restored. 11 W.R. 5 (P.G). 



iW2 lot xy of 1877 {INDIAK UMITATIOM AOl'). 

SnitB under Sent Becovery Act VIII of 186S (Madrae) 

(1) Balt for vent after tender of nqfiitered pattah 

A suit for reni after tender of a^^egisterod pattah, under this Act, but refused by 
the tenant, h not governed by art. 116 but by this article. 13 M.LJ. 
48.5. 

(2) Commeneement of limitation :» 

fa) In a suit for arrears of rent due under a deoroo under S. 10 of the Act, the 
period of limitation in this article commenoos from the date of the 
decree. 17 M. 225 -4 M.LJ . 5. 

(b) In a suit for rent, the cause of action, with reference to limitation, 
iiocruea on the date on which the rent is payable by custom or contract, 
irrespective of whether pattah has been tendered or a suit to enforce 
aceeptanoe of pattah uuder the Act is pending. 22 M. 248. 

(t) SeCi also, 14 M.L.J. 1 (P.C.) under Heading No. 2, surira. 

General. 

Whather suits for rent can be saved from limitation : — 

Where a Zeminda/ brought a suit for arrears of rent against the assignees of 
hisjpi/f7ii lessee, not upon the basis of thepnfw? lease but for use and 
occupation, treating the tenants ns mcn» trespassers and the suit was 
dismissed, a subsequent suit by him against the tenants for rejit of the 
same year, brought more than three years after the last day of the year 
in which the arrears became duo, was held barred, the pendency of the 
previous suit not saving limitation. .H 0. (» [diatinguishifuj 12 M.I.A. 
244-2 B.L.R. 10 (P.C.)] 

Nor will the pendency of a suit for enhouceineiit of rent save limitation. 3 C. 
791, Nor will a suit for khas possession instituted by mistake ; 3 C. 
817 ; nor will a suit for settiug aside a jnitni and for recovery of fc/wis 
possession ; 12 C. 268 ; 17 C. 261 i nor will the pendency of a suit for 
ejectment ; 9 C. 265-12 O.L.R, 129 (P.C.)=:9 I.A. 82 ; nor wiU the 
pendency of a suit to enforce accc])tancc of a pattah under Madras Kent 
Recovery Act VIII of 1866 ; 22 M. 248 A 22 M. 249 (Note). 

But see 8 C.W.N. 1 (PX.), where it was held that the pendency of a suit for 
enhancement of rent brought within three years after the date on 
which the rent became due saved u suit for rent from limitation. 

See, also, 14 M.L.J. 1=27 M. 143 (P.C.), (aji)proving 17 M. 225 and overruling 
19 M. 21), where it was held that the pendency of a suit for enCoroing 
acceptance' of pattah does save a suit for rent from limitation. 

(1) Suit by intermudiato land-lord adaintt leuee : — 

Whore a lessee fails to pay rent to the superior land-lord as -covenanted for in 
the lease deed, the immediate land-lord is entitled to recover, from the 
L lessee, substantial damages for breach of the contract to pay rent to the 
superior land-lord. 11 G. 221. 

(2) Jnriidletien of 8. €. Gourti 

(a) A suit by au iwiugnee of arreon of tent, after they fell due, to reooTer the 
Bum due, is asuit for ‘rent’ and ae euoh not eogniiable Vy a Court 
of Small Cauees. 27 C. 827 • 4 O.W.N. 867 (F.B.) 
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Act XY of iSl7 (nsDUH lUiiVAxiOK act). »7:'i 

Qcntr9i‘-(eoncluded). 

(b) Ctruypare 2G C. 338, where the assifTnee from a tenant was, under the terms 
of the assignment, held not liable to the land-lord for compensation 
for the use and occupation of the premises after the determination of 
the lease, because there is no express tenancy between the plaintiff 
and the assignee from the tenant. 

(3) Burden of proof: — 

Wherc^ in answer to a suit for rout, the defendant pleads limitation, the plaint- 
iff must call evidence to show that the suit is in time and he will not 
be allowed to remedy the defect in second appeal. 8 M.L.J. 201. -22 
M. 250 (Note). 


(O/cf Law.^ 

Lessee*! covenant to pay a creditor Lessor's cause of action 

Where a lessor covenanted with his Igskcc that the latter should, out of the 
rents due, make certain paYmeiits to the creditor of the lessor and the 
creditor, who was not fully paid, brought a suit and obtained a decree 
against the lessor for the balance still due, the cause of action for a 
suit by the lessor against the lessee arose from the date of the latter's 
breach of contract. 10 W'.ll. fUl. 

A suit for arrears of rent was governed by throe years’ limitation provided in 
S. 1, cl. 8 of Act XrV of 18,50. 7 M.H.C, 242. 


111.— By a vendor of iimuoveablo Three years. 'I^bo time fixed for 
property to enforce Ins I coiupletiiig the sale, 

for unpaid purchase-Tnoney. or (where the title is 

accepted after the 
t iijie fixed for coiuple- 
t.ion) the date of the 
ju'cej»tn.nce, 

(Old Acts.) 

[Art. Ill of A(5t IX of 1871. — Same as above. 

Aof XIV of 1859. — No corm^pondin^ provisiott.j 

(IToten} 

‘ To enforce bis UenJ* 

(1) Butt to enforce lien against property 

(a ) A suit by a vendor of immoveable property to enforce, against the property, 

his lien for the unpaid purchase-money under bt 55, Bub. S. 4 (b), of 
the Transfer of Property Act, 1882, falls under art. 133. 31 A. 454 
{followitig 16 B. 48 and 22 B. 846 and dissenting /rora 21 M. 141;=;:7 
M.L.J. 276). 

(b) Unpaid purchase-money is a charge on the property in the hanj|eo{the 

vendee, and a suit to enforce it falls under art. 132. 16 B. 48 ; see, also, 
33 B. 846, 
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lot XY of 1877 (INDIAN UMITATION ACl). 

I.—* To eatorco hit iteii.’— f’w’*^*"****^- 

(e) But a suit to enforce the vendoi'-fi lion for unpaid purchaBO-money U go- 
verned by this article and not by art. lS-2 whether the lien is sought to 
be enforced personally against the vendee or againat the property sold. 
31 M. 141 ; 7 376 ; 10 M.L.J. 349 and 24 M. 233. 

’ fitj In 24 M. 3.33, the sale-deed, which was registered, stated that the purchase- 
nionoy had lioon p^id though, in fact, it had not been. It was hold 
that art. IKi was not applicable to the suit. 
fc) Where, however, a sale-deed, which is registered, contains the contract of 
sale, whicli preceded the actual sale and contains a recital to the effect 
that the price had been paid, though, in fact, it had not been paid, the 
rc'gisterod deed of sale was held to be a contract Tiotwithstandiiig the 
fact that the vendee did not sign the deed and the suit for recovery of 
unpaid purchase-money was held to bo governed by art. 116. 2ft M. 
55. 

( f) It is permissible for the contracting parties to enter into a collateral 
arrangement as to the payment of the purchase-money, though the 
deed recites that it had been paid. 22 A. 870 (P.C.)*b27 I. A. 98. 

(2) Payment of part of purchaae-money 

From the momont the purchaser pays a part of the purchase-money, ho has a 
lien on the property to that extent, which lien can be lost to him only 
by reason of his failing to carry out his part of the contract. 28 
B. 66. 

(3) Peraonal remedy : — 

Suit to recover unpaid purchase-money from the vendee personally is governed 
by this article. 22 B. 846. 

(4) Difference between a statutory charge and a charge of a Court of Equity 

A charge, which an unpaid vendor obtains under the Transfer of Property Act 
is different in its origin and nature from the vendee's lien given by a 
Court of Equity. The former is a statutory charge and can bo ex- 
cluded only by a contract ; whereas the latter can be modified to suit 
the circumstances of the ciusc by a Court of Equity. 81 C. 57 (72) 

8 C.W.N. 41 (PX.). 

Compara 7 A. 502, (P.C.) noted under art. 65. 

f5) Vendor's remedy where he has given possession 

A vendor of immoveable property, who has given possession to the purchaser, is 
not entitled to have the contract of sale rescinded and get back the 
property, because the consideration is not paid. His only relief is to 
sue for the money and he has a lien on the property. 8 B. 172. 

(6) Right of Yondor's creditor to enforce the lien 

Though there is a lien on the property for unpaid purchase-money, in the case 
of an unpaid vendor, the vendor's creditor is not entitled to enforce 
that lien. 11 G.L.B. 389. 
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' To eatorco tis ilea.'^e(mcktded), 

0 

(7) Yendop*! defence to an action by vendee : — 

Where the vendor is, notwithstanding the sale, in possession, and the vendee 
sues to recover possession at a time when the vendor's title to sue for 
unpaid purchaHC-money might have been barred under this article, the 
vendor may retain possession and refuse to deliver it up unless and 
until the unpaid purchase-money is paid up ; because, though the 
remedy of the vendor to recover the purchase-money might have been 
barred, his right might not have been extinguished. 27 M, 28. 

■Or • ■ 

118. — For a call by a Coiii])aiiy^*^ Three years* Wlion the call in pay- 
registered under any Statute able, 

or Act. 

(Old Acts.) 

[Art. 112 of Act IX of 1871. — Same as above. 

Act XIV" of ]S39. — No corresponding prormon.] 

(Votes) 

/._• pQg- n call by a Company.* 

Buita by Company and those by Liquidator:— 

Suits by a regi.stcrcd Company against a sbare-holder fur the amount of calls on 
the shares taken by him are governed by this article ; but suits by the 
Liquidator, after winding up, are governed by art. 120. ICO P.L.B. 
1903 ; 10 B. 483 (487). 

Suit by llqaidatop against share-holder 

A suit by a liquidator against a share-holder for the amount due in respect of 
liis shares must be brought within three years from the date bis name 
is entered in the register as a share-holder, the debt not being recover- 
able until bo is registered as a share-holder, '*7 H. 469 and 472. 

Liability of share-holders 

Share-holders are liable to contribute, not only in respect of calls made before 
the winding up, but also in respect of unpaid calls made before the date 
of the winding up, whether barred by limitation at that date or not. 
(See S. 01 of Act VI of 1882). 20 B. 654. 

113.— For specilic performance Three years* The date fixed for the 

of a contract.<'> performance, or, if 

no Ruch date is fixed, 
when the plaintiff has 
notice^*^ that perform- 
ance is refused. 

(Old Acts.) 

[S. 113 of Act TX of 1871. — Iwt & 2nd Ools. — same as above. 3rd Col. — when 
* the plaintiff has notice that his right is denied. 

Act XIV of 1859.--No correaponding j^rovuton, the provision approaching 
nearest being that cor^Mned in cl, 9 of 8* 1.] 



6^6 Act ZV of 1877 (indiam uxniATioir act). [Art. 118 

(VotM) 

Specific performance of a coatrmcL* 

A.— Suit! based on awards 

(1) SUIT TO ENFORCR AWARD 

(a) A is iiot li Huit to enforce a contract within the meaning of thie 

Act, the word ‘contract* in this article being used in its ordinary 
sense. Art. J44 is applicable to such a case. 23 M. 593»10 M.L. 
J. 208. 

(b) A is not a suit for specific performance of contract falling under 

this article ; an award not being a con ti act but a decision of a tribunal 
constituted by the paities. 23 A. 285 ; 28 M. 593. But 16 A. 3 
under No. 5 infra. 

(c) A —is not governed by this article. 7 O.C. 309. 

(d) A— inay be brought within the throe years provided by this article, 

an award being a contract. Ti.B.K. (1697-1901), 293 (295). 

(e) See also, Ibid, p. 481 (486) where it is held that an award may be viewed 

as a contract by virtue of S. 30 of the Specific Relief Act. 

(2) SUIT BPiTWKEN PARTIES TO AN AWARD 

An award declared that, in accordance with an agreement between the parties, 
they should transfer the one to the other, different portions of the 
property which was the subject of dispute. A suit by one of the 
parties for the recovery of the property agreed to be transferred to him 
held governed by this articb*. and not by art. 144. 26 A. 497. 

(3) SUIT FOR LAND, BASED ON .\N AWARD 

A .suit for recovery of land assigned by »n award to one of the parties is not 
governed by this article but by art. 144. 2 U.B.R. (1697-1901), 440. 

(4) SITIT TO FILE AMENDED AWARD 

Where, in the course of proceedings to enforce an award under S. 525, C.P.C,, 
the Court, finding the award to be vague, remitted it to the arbitrators 
for reconsideration, and the Chief Court refused to file the amended 
award, on the ground that the award was vague and the lower Court 
hah no power to remit it for reconsideration, the cause of action for a 
subsequent suit based upon the amended award was the same as the 
cause of action for the application to enforce the original award, and 
the suit being in time from the date of the amended award, was not 
barred. 67 P.B. 1889. 

(5) SIVJT FOR MONEY DUE UNDER AWARD 

A suit for recovery of a sum of money made payable, under on award by one 
party thereto to another, is governed by this article, for purposes of 
limitation, read with S. 80 of the Specific Relief Act. 16 A. 3 » 13 A. 
W.N. 179 ; sei) also 5 A. 263.=^8 A.W.N.'16. But see and eotnpare 33 A. 
^ 285 and 23 M. 593 under No. 1 supra. 

(6) CREDITOR HAS NO FRESH CAUSE OP ACTION ON AWARD 

. An award on an arbitration providing that a certain stifled debt due by the 
deceased should be paid by certain persons amongst the heirSf will not 
give the creditor a fresh cause of action, but at most a fresh starting 
point for limitation. 17 A.W.N. 144. 
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Art. Il3] Act Xlf of i8f7 (indiak LXitiTAfioK act). 

, Specific pertormMttce of m oon#nwl.’— fawrtnwd;. 

B,-— Suit to enfovee partition-arrangemeiit 

Where, in a ptirtition -proceeding between co-sharers in a village, it was agreed 
that, if a grove of one co-sharer was allotted to another co-sharer, the 
first co-sharer should give the other co-sharer land to the extent of the 
grove, a suit by way of compensation, for land to the extent of the 
grovo allotted to one of thorn, was held governed by this article, the 
cause of action arising when the plaintiff had notice that the defendant 
refused specific performance. 5 O.C. 140. 

C* — Suit based on a compromise t— 

This article did not apply to a suit to recover possessioD of land, where the 
claim was based on a compromise effected in the course of a previous 
litigation between the parties, but art. 145 (144) applied since the suit 
was for ‘ immoveable property.* 25 W.IJ. 521. 

D. —Buits based on sales :— 

(a) A suit to have ' a sale-deed executed and completed* and for possession 

of the property, is governed by this article, and not art. 144, it being 
essentially one for spccifio performance and the right to possession 
springing out of the ooutract of sale. 6 A. 281=^4 A.W.N. 42. 

(b) This article is inapplicable to a suit by a vendee of immoveable property, 

(who has not paid part of the consideration), to assert his proprietary 
right in tho estate making the dakhii kkarij roRistanco his cause of 
action. 6 A.W.N. 96. 

(c) At the date of a sale, the vendor had not been in possession but his title to 

possession had been adjudged by a decree, which was then under appeal. 
The sale-deed did not (sontiiin any agreement on his part to deliver 
possession. A suit by the vendee for possussion, after the vendor 
obtained possession, held governed by art. 136 or 144, and not by this 
article. 2 A. 718. 

E. — Bait to enforce execution of a kabuliyat 

Where a suit for khas possession by tho plaintiff was compromised and dis- 
missed, on tho defendant undertaking to execute a to plaintiff 

for a term of ten years and a subsequent syit by tho plaintiff for qeet- 
ment also failed, the present suit for specific performance of the con- 
tract to execute the kabuliyat brought within throe years from the 
date of refusal to execute it was not barred. G O.W.N. 96 (short 
notes). 

F. — Bolt for ipeoiflc performance of agreement to grant pattah 

A suit for specific performance of an agreement to grant a pattah when required, 
would be in time, if brought within three years from the time when 
the plaintiffs had notice that their right was denied. 5 C. 175»2 C. 
L.B. 268. 


vn 


IIS 



878 


Act XY of 1877 (iNDiAT^ MMiTAtioN act). [Art. 1 13 

specific performance of a contract*- (c&nHnned). 

G. — Suite based on Mortgages:— 

(1) SUIT BY MORTGACiEE FOR POSSESSION 

fa) A of thu mortgaged property biisod on a covenant in the mortgage- 

deed to the efloct that he should take possession in case the inortguge- 
money was not paid by a certain dale, h^ld not governed by this article, 
but by article 13i>. 96 P.U. JH90. 

(h) Similarly, whore, notwithstanding ihi* recital in a deed of mortgage that 
possession had b«jen givtni to tlie mortgagee from the date of the deisd, 
possession was not actually given, a suit li} the mortgagee for posses- 
sion of the propert}' mortgaged is not governed by Ibis article, but by 
art. 135. 131 P.R. 1KS8. 

{V) A— , v.hcrc the mortgagor h;u ing agi cf'd to put the former in posses- 

sion subsequently sold it til i\ third penson. was, tboiigli a suit within 
this article, none the less oin- under art. loo inul held governed by the 
twelve years’ limitation. 4 A.W.N. J‘23. 

(2) SUIT FOR BALANCE OF MURTGAOE-MON i: V : - 

• Suit by the mortgag jr agaiust the mortgagee for lialance of tbe morlgage- 
mouoy due from the latter to the former as consideration for the mort- 
gage is not governed by this article. 13 A. 2U(). 

H. — Suite baaed on leaaes 

(1) SUIT BV assignee Ob’ LESSEE FOR SPECIFIC PERFORMANCE : - 

See 5 C. 932=7 I.A. 107 (PX.), as to the right of tbe assignees of a lessee to 
bring a suit against the lessor for speeillc pcrforinance. 

(2) RIGHT OP LESSEE'S REPRESENTATI VbiS TO SEE FOR SPECIFIC 

PERFORMANCE 

VVhei'e the grant of a lease was made in consideration of the grantee’s conduct- 
ing a suit, the right to enforce speeifie performance will cease to exist 
under S. 23, Specific Relief Act, upon the death of the grantee, with- 
out performing his part of the contract, the personal quality of the 
grantee being a material ingredient m the contract. 'I'he right will 
also be lost by reason of the delay and laches of the grantee and his 
succesBors. 7 C.W.N. 229. 

L— Suit by party to an exchange 

A suit for the recovery of equivalent land by a party to an exchange, who was 
dispossessed from a portion of the lands he got or. exchange, the suit 
lieing based on a covenant in the deed of exchange for making good 
laTids lost by dispossession, is governed by this article, the cause of 
action accruing from the date of eviction. 11 A. 27 (F.B.)»8 A.W.N. 
254 ; 9 M.L.J, 137. 

J.— Claim bated on eqnitable principles 

Where an uncle and nephew contributed their earnings to a common fund in 
pursuance of an agreement between thorn to do so, a suit by the 
nephew to recover his share in the fund so accumulated is not governed 
by this article but by art. 12U, since the claim is one to be dealt with 
oil equitable prineiplet and apart from any question of contract. 23 
M.58S. 



Art. 118J Act XY of 1877 (indian lihitation act). 

, /. — ‘ Specific pertormance of a coatnct.' — (concluded). 

K.— Agreement not a trust 

A tranHiiclinn nc't aniuuntiu[( to a trust at allt nor to a ‘ trust for any specific 
piirpasc,’ but to aii agrocmciit capable of being specificully enforced, 
would be governed by this article. 2 C. 323. 

2. • When the plaintiff has notice refused.* 

(1) Mortgagee's right to enforce right of pre-emption 

Where cortaiii property was mortgaged with a right of piX)-cmptiou in favour of 
' ■ the mortgagee, and the mortgagor, notwithstanding, assigned the equity 
of redcjnj)tioij to a third ijorson, the cause of action for a suit by the 
mortgagee to enforce his right of pre-emption arose when the right of 
pre-emption was infringed hv the assignment of the equity of redeiiip- 
(ioii. fW l^hiishyain Aiyangar, J., in 24 M. 449. 

(2) When cause of action arises:— 

In a suit for specific pcrfoniianco, no eausi: of action arises until demand. 3 M. 
H7 (distimjinsUiag 7 M.Il.C. 2191. 

General. 

(1) Suit for possession on sale deed being executed: — 

Where a suit for specific performance of a contract of sale was decreed in favour 
of the plaintilT in the suit and owing to the failure of the defendant the 
I’ourt exorutod a sale deed, a suit by the same plaintiff to recover 
posses^ion of the property on the strength of the deed of sale was not 
barred by the provisions of S. 43, C.P.C. 18 H. 537. 

Such a suit i*; barred by S. 43, C.P.C, 22 21. 

(2) Plea of delay in second appeal : — 

Where an objccliou as tojibo delay in bringing a suit for specific performance 
\vji.s nut fakcii up in llic lower ConrN, such fibjocLion will not bo enter- 
tained in second apj^eal. lo C. lOfil. 

(3) Suit by creditor against debtor on sale falling through— Limitation 

A suit by a creditor, who aceejit(;d a debt, originally, as consideration for a sale, 
for recovery of the debt on failure of the sale, would begin to run from 
the dale when the origiinil debt became due, and not from the date of 
the failnro of the contract of sale. BA. 2 14. 

(4) Second suit for deposit on dismissal of first suiti for specific performance : — 

A second suit for rcliirn of the depo.sit money, the first suit for specific perform- 
.inee of a coiitruci hriving failed, is governed by the three years’ limi- 
tation, time beginning to rnn from the date of the first suit. 8 M. 
h.J. 61 . 

(OW Lniv.) 

Where the plaintiff and the priucipsU defendant entered into a contract, where- 
by the latter undertook to admit the former to a share of the property 
of his adoptive father, a .suit by the plaintiff for specific performance 
of the contract was governed by cl. 9, S. 1, Act XIV of 1069. 12 
W.R. 22, 
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X14.~For the rescission of aeon- Three yean* When the facts ontit- 
tract/*^ the plaintiff to 

have the contract re- 
scinded first become 
known to him. 

(Old Acts.) 

[Art. 113 of Act IX of 1H71, — Cols. 1 JSr :i— tiaiini as above. Col. 3 : — When 

the contiHct is executed by the plaintiff. 

Acf XT\^ of 1859, — yo correiijionding proviBXon,'] 

(VotaB) 

Scope of article. 

(1) Balti by third parties n 

This article obviously refers to the rescission of coiitnicts as between proinisors 
and promisees, and not to suits by third parties to have an instrument 
cancelled or sot aside. 3 A. 84G (846y»il A.W.N. 95. 

(3) Bolt by a revenioner 

* A suit by a reversioLior to recover an occupancy tenure on the death of a widow 
from a defendant who sets up a purchase from the widow, does not 
fall under this article, the object of the suit not being a rescission of 
the contract. The article applicable is 141. 141 P.B. 1UU2. 

/.— * For the rescission of a contract . ' 

(1) Seetifleatioii of initrament 

A suit for the ^is not governed by this article. Soe Mitra’s Limitation, 

p.985. 

(2) Beotiflcatlon of a deed of trust 

A suit against the administrator, widx the will annexed, of a deceased testator 
for the rectification of a deed of trust on the ground that it did not 
conform to the provisions of the will under which a charity was esta- 
blished, is governed by art. 120, and not by this article. See 18 B. 561 
(at p. 562) cited in Mitra’s Limitation at p. 935. 

(3) Award of a Yawgaung 

The essential condilim necessary for the application of this article is that there 
is a contract between the parties which can be rescinded. An award by 
a Yawgaimg is not such a contract. 2 U.B.B. (1892-1896), 475 t^78). 

(4) Salt for property covered by an award 

Tile limitation for a suit to recover possession of certain property covered by an 
award brought about by coercion and undue infiuenoe, which award 
dispossessed plaintiff, would bo three years, whether the award be treat- 
ed as a couiraci under this article or as a decree, under art. 95, or as an 
instrument not otherwise provided for under art. 91. 2 U.B.B. (1892- 
1896), 475, 



Art. 115] Aot XY of 1877 (insun iimTAnoN act). ittil 

General. 

Defendant not affected 

The defendant, who in not suing to rescind a contract but who is only defend- 
ing an action on the ground of misrepreseiltation, will not bo affected 
by this article. 4 G.W.N. 369 (888). 


IIB.— For compenHatioii for the 
breach of any conti’act, ex- 
press or implied^ not in 
writiji^g registered/-*^ and 
not herein specially provid- 
ed for.^3) 


Sf ■ 


Three yemn. When tJie contract is 
hrokei/^^ or (where 
there are success! Vi* 
broach when the 
breach in respect of 
which the suit is insti- 
tuted occurs, or 
(where the breach is 
continuingy®> when it 
ceases. 


(Old Acta.) 


[Art. 115 of A('t 
IX of 1871. 


S. t, oL ,9, of Act 
XIV qf /A59. 


b'or the hi’eacb of any crintract. exprer<s or iiUTilied, not in 
writing registered, anil not herein specially provided for 
— 'Hiree years — When the (M)ntract is broken, or (where 
there are siiccess've hreaciics) when the bresch sued for 
oi’CurH, or (where the hi each is continuing) when it 
ceases. 

* O Cr 0 O * 

or fnr the hrearh of any conirticl — the jierM of three years 
from Ihe Hme when the dehl 'oeramn due or when the breach 
of roniract in renpevt of which Ihe suit is hroughi first look 
■place, unless there is a writfen tvnyayement to pay ihe 
money lent, or interest or a contract in wriiiny signed hy 
the parly to he bouvid thereby or by his duly authorized 
agent.^ 


(Ifotes} 

Breach of contract express or implied,* 


(1) Balt for money due for supply of stores 

A suit for the recovery of money due from the defendant for the purchase of 
stores &c., would be barred, if brought more than three years after the 
termination of the plaintiff’s agency or after the last supply by the 
plaintill as purchasing agent, if this article is held to apply. 14 0. 366. 

(3) Bolt by lessor against lessee 

Where, in pursuance of an agreement between lessor and lessee, the latter was to 
pay every year out of the rent due to the lessor a certain sum to the 
lessor's creditor, and the lessee made certain payments only, the cause 
of action for a suit by the lessor to recover from the lessee the balance 
of the debt still due to his creditor accrued on the date on whigh the 
defendant failed to pay. 10 W.R. 80. 
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jLot XY of 1877 (INDIAN LIMT'l-ATXON ACT). [Aft 118 

I.— * Breach of contract express or fmpHed’—(<mitinucil). 

(■^) ContFact to deliver up factories and indigo : — 

Where, on a lease of ( fit!! in indigo factories being sot aside, the lessees agreed to 
give U 2 > the fac.iories and the iucligo manufactured by them on condition 
of their doposit, being returned tt) thoiii, a suit to recover from them 
the faeloruss jind indigo was a suit for damages for breach of contract 
to deliver them up. H W.ll. HVtl. 

(4) Contract by partners.— 

Whore thr working partners of a tinn inidtTU>ok to he liable for any outstand- 
ings in respf'*i of goods sold on crcdii, ihosaleof goods on credit by 
thorn was not a liroaeli of font met. lit W.ll. ‘277. 

(6) Suit for damages No express contract • 

Whore the plainlilT ropaiml the didimdinit’s iaingalow and there was no 
contract as to the annaiiit to hi- ]nii(l for ill-' repairs , **0 suit by the 
plaintitl to recover the repair-ohargi-s was held governed by the six 
years’ liinitatiou. 9 Jloni. Il.(\A.('. 2.SU. 

(fl) Suit for damages for defendant’s marrying plaintiffs deceased brother's 
* widow;— 

I'liii 11 tiff’s suit for damages in consei)ucneo. of the defendant's having married 
his (plaintifl’s) ilceeased hrotlier’s widow, being Im'^cd on a wcU-rccog- 
nized eiistoiii in the (;ominnnjty to which the parties belonged, to pay 
the expenses incurred by the widow’s dci-i-iiscd husband’s family, is 
goverued by this article. :W.')- = 1 A.W..N. 7. 

(7) Loss of goods sent by Railway 

A suit against a llailway Company for loss rd goods, where there is no contract, 
is governed by art. 30, since the cliiim is ba.^cd, not upon contract, but 
upon an alleged negligence or want of |iro])er care, on the part of the 
defendant. 3 AT. 240. • 

(y.B.) —In this case the defendant C'oinpany was different from the. one to 
whoi;'i the goods were consigiion for carriage. Nos. 1 to 1 under 
f loading 3, at p. HKI infra. 

(8) Damages— Post diem interest :— 

Case in which the Privy Council held that, wbuic a deed of mortgage does not 
expressly provide for payment of interest after the date fixed for pay- 
ment of the. principal, the niorfgaftec will be entitled to interest by way 
of damages as long as the. prineip-al remains unpaid, there being a 
breach of •contract during the period of non-payment of the principal, 
and ibal such damages may be recovered for six years prior to suit. 
19 A. 39=:.23 I. A. 138 (P.C.). 

(9) Breach of contract to supply kankar 

\ suit to recover the difference between the sums advanced on a written con- 
tract for the supply of h'tnhar and the value of the kmtkar supplied, is 
goveir.od by this article, 2‘2 P.K. 1883. 

(10) Suit to recover water-rate as per contract 

Where the defendant agreed to pay plaintiff water-rate at a specified sum per 
acre, a suit to recover the sum due is governed by this article. 171 P, 
H 1883. 



Art. 116] Act Xy of 1877 (indian iimitation act). ««:! 

‘ Breach of contract express or implied,* -(cimcluded), 

(11) Suit for money paid out of Court to Judgment-creditor 

A suit to recovor iiinouiit paid out of Court in execution of a- decree by the 
judgment-debtor, and which was not given credit to by the judgmeiit- 
creditor, is governed either by art. 97 or by tliis article. 79 P.K. 1892. 

(12) Deposit of Government securities : — 

Where certain Goveriiineiit securities were made over to a certain person for 
l»cing kept in deposit, with power to raise loan upon them, on condi- 
tion of their being taken back when required, a suit for a recovery of 
tlieni or their money value is either governed by art. 49, or art. 120, or 
by this article. /Vr 1 lill, J .—Such a suit is nne falling under art. 145. 
31 C. 519 -K (J.W.N. 500. 

(13) Contract to cut and remove trees : -- 

Where a Military OOicer, in\e.sted with the powers of a Forest 1)5 icer, entered 
into a contract with the plaintifT, whereby the latter was empowered 
to cut down and remove, for Ills henctit, the forest trees, and the con- 
tract was hi'ought to an end hy an order of the General Ofllccr Com- 
manding. a suit by the plainlitT for daimigcs for broaoh of cfontraci. 
l»r<Miglit wiiliiu three years from the terminatiem of the period of con- 
traet, wa.s in time. 10 l*.K. 1H99. 

(14) Suit against agent 

A suit agiiinsi. a ilel-ardiny agent on u baluiice of sic(;ounts, where there was 
no exjiress written contract, was //e/r/ govenu'd hy S. 1, cl. 9 of Act XIV 
of 1859. 10 W.il. 35 (P.C.) - 10 K.L.Jt. 15. 

(15) Suit against representatives of a deceased agent : — 

A for accouJits is governed either by art. 02 or art. 120 and not hy this 

article. 90 I’.R. 1880. 

(10) Suit for land based on coftpromise 

A is a .suit for immoveable proportv and not one based on a contract or 

for a hr<‘ach thereof, and was governed by l 1. 12, S. 1 of Act XIV of 
IH.59. 13 ll.L.R. 312== I J.A. 157 (P.C.)- 

2.—* Not In writing registered.' 

(1) Suit to recover money on oral agreement:— 

A suit to i'(}cover money, lent upon a veri)al agntoTriont that the loan should be 
repaid at .'i sixsiificd date, is governed by this article. 10 C. 1033 ; 1.5 
M. 380=2 M.L.J. 42. » 

(2) Conditions not expressly entered in registered deed 

Where a contract of wile is in writing and registered, all the terms, which the 
law implies or reads as part of the contract, mnst also be regarded as 
part of the registered writing, and a suit for cornpensatimi for breach of 
such terms will be governed by art. IIG and not by this article. 
21 M. 8. 

(3) Breach of contract oontained in unregistered receipt 

A suit for oompexisation for breiich of contract contained in an unregistered 
receipt will be governed by this article. 11 M.L.J. 818. 



^ iet kV of (iMDIAXr UMITATION AOt). [Alt* ilS 

Not berela specially provided /or.’ , 

(1) Dunagoi for noB-dellv iry of goodi ogainit Railmy Company 

A suit for damages for non-delivery of goods is governed by art. 31 and not by 
this article, because such a case is specially provided for by art. 81. 
4 Bom. L.B. 447. 

Bnt see 5 M. 888 (next case). 

(2) Suit for non-delivory of goods 

This article is applicable to a suit against a Hailway Company by the consignee 
of goods (not sont on sample or for approval) for compensation for non- 
delivery, as the consignor oontracts with the Company as agent for the 
consignee, and the property in the goods passes. to the consignee on 
delivery to the Company. 5 M. 888. 

(8) Lou of oolo lent by Railway 

Where a box, containing rupees sent uninsured by a Railway, was lost in the 
transit, a suit to recover the amount so lost was held governed by art. 
80, and not by this article. 19 B. 165. 

(4) Bait againat owner of ship for abort delivery:— 

A suit against the owners of a fleet of steumsbips, for compensation for value of 
goods short delivered, is a suit for breach of contract to deliver, and 
is governed by this article. 8 M. 107. 

Compare the above cases with No. 7 at p. 882, supra. 

4.^* When the Contract Is broken.* 

(1) When eanu of action arlus 

(a) A refusal to perform the contract is necessary to give the plaintiff a right 
to sue for compensation for broach of contract. 19 M. 391. 

(h) Whore the intention of the parties to a contract appears to be that pay- 
ment of money should not bo made by one party to the other until 
required by the latter for the purpose for which it is destined, limita- 
tion begins to run only from the date of demand. 20 B. 8. 

(c) Where, after accounts Imd boon stated between the plaintiff and defendant, 
the latter agreed to pay the former the amount found due, and there 
was consideration for the contract, a suit to recover the amount so 
agreed to be paid must be brought within three years from the date 
of breach of contract. 20 P.R. 1883. 

(2) Defenduit’a fallare to diioharge plalntifTs debt 

Where the defendont^agreed to discharge a debt due by plaintiff to a third party 
and no time was fixed for performance of the agreement, the defendant 
would be liable to plaintiff for any damage which the latter might sus- 
tain in oonsequenoe of the non-payment of the debt, even though such 
third party did not demand payment from the defendant ; the defend- 
ant was bound to discharge the debt within a reasonable time. 28 M. 
441. 

(8) Bnaeh of contract to cultivate indigo:— 

The caiue of action for a suit for damages for breach of contract to cultivate 
indigo cannot co mm e n ce before the close of the sowing season. 6 W.R. 
278. 
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Art. UBJ lot XY of 1877 (indian lisitatiok act). 

. 4.—‘ Wbea the Contract ta broken ’—(eotiehtded). 

(4) Breftoh of covenant tor fOrther OHUPanoe : — 

Where there is a covenant for farther asBurance, the cause of action for breach 
thereof commences only by refusal on the part of the covenantor or his 
representatives to execute a further assurance when required to do so 
by the covenantee or his representatives. 2 B. 273. 

(5) Breach of eonvenant for title:— 

Where a suit is brought for damages for breach of a eonvenant for title as to 
the present right of the grantor to convey, the period of limitation 
should be computc^d from the day on which the conveyance to the 
covenantee was executed. 2 B. 273. 

(0) Bolt for abatement of rent 

Where an agreement provided that, if the lands mentioned therein be found 
' less in quantity, there should be a certain abatement of rent, the six 
years* limitation for a suit for abatement of rent was computed from 
the date when the landlord continued to take rent according to the 
quantity of land named in the agreement. 22 W.B. 273. 

(7) Money deposited for re-payment on a contingency : — 

A suit for recovery of money deposited with the depositee, for repayment on the 
happening of a contingency, is governed by art. G2 and not by this 
article. 3 G. 830:::iG G.L.B. 835. (See same case noted under art. 62 
at p. 783 

5, —* Successive breaches.* 

(1) When cause of action arises 

The cause of action for a suit for breach of a contract to be performed at 
different times must be calculated from each breach separately. B.L.R. 
Sup. Vol. 500-6*W.R., Act X, Cl. 

(2) Bon-payment on due date: — 

Where the obligor of a bond fails to pay the principal and interest on the due 
date, there cannot be said to be * successive breaches ’ within the 
meaning of this article, or a * continuing breach ’ within the meaning 
of S. 23 of this Act. 10 A. 83. 

(3) Failure of mortgagor to give possession 

The failure of a mortgagor by conditional sale to give possession of the mort- 
gaged property to the mortgagee aooording to the covenant and to 
allow him to take the profits in lieu of interest, is not a ca.se of snooes- 
sivc breaches. 8 A.W.M. 15 ; 7 A.WJ^. 292. 

6. —* Continuous breach.* ^ 

(1) As long as a breach of an agreement continues, the party in default will be 

bound to pay damages to the other party to the contract. 6 A. 457 mg 
A.W.N. 166. 

(2) See 19 A. 39 (P.0.)»93 l.A. 136, noted under Mo. 8 under Heading Ho. l, 

aspra. 

yn 
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a«neral> , 

(1) Plmdlag:— 

(a) A plaintiff must show on the face of a plaint that hig oause of action 

accrued within the period of limitation ; and if his case be based on an 
assignment, ho must mention the fact of assignment also in the plaint, 
ill W.B. 47 {reviewing 19 W.R. 244). 

(b) Where a plaintiff sues for broiich of contract and proves his case, the three 

years’ limitation would be applicable, although the defendants were to 
prove that the breach occurred in consequence of some wrongful act of 
theirs, to which the shorter limitation would apply. Per Garth, C. J., 
in 12 0. 477 (approving 3 M. 107 and V B. 478). 

(2) Merger of decree In private arrangement : — 

Where a decree merges in a subsequent private arrangement between the 
parties, the arrangement can bo enforced only by a separate suit and 
not by execution of the decree. To such a suit, it is apprehended, this 
article would apply, if the arrangement is unregistered. 51 P.B, 1885. 

(Old Law). 

(1) Salt for nodical fees 

Where there was no contract as to the amount of fee to be paid to a Doctor, a 
suit by him to recover rocompensc for his medical servioe was governed 
by the three years' limitation under cl. 9, S. 1, AoL XIV of 1859. 13 
W.B. 9C. 

(2) Written deeds which could not be registered:— 

The period of limitation applicable under Act XIV of 1859 to suits upon written 
instruments, which could not have been registered under the law in 
force at the time of execution of such instruments, was six years under 
cl. 10, S. 1 of that Act. 11 M. 207.'^ 

(3) Bait for money lodged with Collector to stay sale:— 

A suit to recover a sum of money lodged by the plaintiffs in the Court of a Gol- 
, lector, in order to stay the sale of a putui talook for arrears of rent, was 

not barred, if brought within three years from the date of accrual of 
the cause of action. 13 B.L.B. 146 » 20 W.B. 380 (P.C.) 

(4) Bait by yearly tenaat 

A suit by a yearly teijant, ten years after his ejectment, for a breach of oontraot, 
was barred under ol. 10, S. 1 of Act XIV of 1869. 3 Bom. H.C.A.0. 37. 

(5) Bait on Policy of Marino Insuranoo * 

A suit to recover amount due on a policy of marine insuianoe fell under ol. 10, 

• the cause of action arising from the date of notice of the loss to the de- 
fendant and his refusal to pay. 6 Bom. H.G.A.G. 84. 

(6) Bolt OB Instalmont bond 

In a bond payable by instalments with a condition that in default the whole 
shall become due, the limitation ran as to the whole debt from the date 
of default. 7 Bom. H.C.A.G. 126. 
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irt 116] Aot XY of 1877 (induh uxitatiok act). 

, Part VII. — Silt years. 

lie.—] l^'or compensation^*^ for the yMn* When tlie period of li- > 

breach of a contract/^^ in mitation would begin ' 

writing registered^’^ to run against u suit 

brought oil a similar 
contract not register- 
ed. 

(Old Acta.) 

[Art. 117rXct On a proniif>e or contract in writing registered— Six years— 
Wlien the period of limitation would begin to run against 
a suit brought on a similar promise or contract not 
registered. 

To auilii hrotigkf to rerover money lent, or intpreat, or for the 
hreach of any eonlraci, in cases tn which there is a written 
engagemetd or eoniraci and in which auch engagement or 
crmiract could have heen re^is^ered hy virtue of any law or 
regulation in force at the iinte and place of the execution 
thereof — the jieriod of three yeara from the time vdien the 
debt became due or when the breach of contract in reaped of 
which the action ia brought first took place, unleaa auch 
engagement or contmei almll have been registered within aim 
months from the date thereof} 

(Votes) 

, Scope of article. 

The article, is tipplicablo only in suits, not to applications. An applioation 
under S. 90 of the Transfer of Property Act is not governed by this 
article. In considering whether the recovery of the balance remaining 
duo after sale of the mortgaged property is barred, the date of the suit 
and not that of the application under Section 90 of the Transfer of 
Property Act ought to bo regarded. 0 O.G. 30 (B). 

/.— * Compensation. \ 

(1) The word ‘ compensation ' is used in the same sense as it is used in Section 78 of 

the Gouiract Act. 12 G. 357 ; 3 M.-76. 

(2) Compare 8 B. 17 noted under Heading No. 2 at p. 738, aujn-a (Lawyer’s Gom- 

panion). 

(3) Suit for tltle-deedi Against mortgagee 

This article is inapplicable to a salt to recover the title-deeds left with mort- 
gagee after redemption, as the suit is not for compensation lor^ breach 
of contract in writing registered. 15 M. 157 (159). 


IX of 1871. 


8. 2, cL 10 of 
Act XIV efm^. 
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lot xy of 1877 (IMDUN limitation act). [!»*• 

A— Saits on bonds. 

^ (1) Suit OB registered bond : — 

A for recovery of a specific sum of money is governed by this 

article. Such a suit is regarded as one for compensation for breach of 
contract. 3 A. 600 (F.B.) ; 3 A. 276 ; 2 A.W.N. 11 ; 4 A. 256—1 A.W.N. 
159 {referring /o 6 G. 94) ; 6 B. 76 ; 11 C.L.R. 361 : 86 P.R. 1881 
{follotmng 51 P.R. 1880). 

(2) Suit OB iBsialmoBt boBd 

This article is intended to apply to all contracts in writing registered. So, a suit 
on a registered instalment bond is governed by this article, notwith- 
standing the express previsions of art. 74. IB C. 606. 

(3) Bond ezeeuted by minor for neceuarieB:— 

The article is applicable to a suit against a minor on a registered bond executed 
by him for necessaries. 21 C. 872. 

(4) Suit by creditor against executor do bob tort 

A suit by .the creditor of ii deceased person to recover money due under a 
registered bond against an executor de son lorlt is governed by this 
* article. 3 M. 359. 

(5) Suit bond hypotheeatlng Jaghir income 

This article is inapplicable to a suit to recover money due on a bond bypotbe- 
entwg certain ja^fhir income, as the Jaghir income is a benefit to arise 
out of immoveable property and. as such, is governed by art. 132. 4 
P.R. 1894. 

(6) Bait by endorsee of registered pro-note 

A suit by the endorsee of a registered pro-note to recover money duo thereunder, 
brought more than three years after the date of the endorsement, was 
barred. 4 M.H.C. 366. ' 

(7) See 4 M.H.C. 216, where a particular document was considered not to be a 

written contract or engagement. 

B.— 5uits for rent on leases &c. 

(1) Bait by lessee for possession or damages 

» A suit, by a lessee under a registered lease-deed, tu compel the lessor to put him 

in possession of the lands leased or in the alternative for damages, is 
governed b 3 bthi 8 article. 25 M. 687««12 M.L.J. 249. 

(2) Suit for rent due under a registered lease 

A suit to recover arrears of rent up 9 n a registered contract is governed by this 
article. * Compensation ’ is used in the same sense in this article as in 
• the Contract Act, S. 73. 3 M. 76. 

(3) Buit for rent after tender of registered pattah 

This article is inapplicable to a suit to recover arrears of rent after tender of a 
registered pattah but refused by the tenant, as the registered pattah 
cannot, when it is not accepted, operate as a contract entered into 
between the landlord and the tenant. 13 M.L.J. 465. 
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Art. 11^ Art XY of 1877 (inuum limitation act). 

B.— 5iilts for rent on lenses, &c. — (coneiuded). 

e 

(4) Suit for rent against mortgagor-leiiee : — 

A suit to recover arrears of rent against a mortgagor-lessee, who ib holding over, 
is not governed either by this article or art. 132, but is governed bv 
the three years’ limitation. 11 M.L.J. 186. 

(5) Suit for arrears of rent on registered contract: — 

(a) This article is applicable to a suit to recover arrears of rent upon a rogis- 

tcred contract. 51 P.B. 1880 ; 110 P.K. 1880. 

(h) This article, and not art. 110, is applicable to a suit to recover arrears of 
rent upon a registered lease. 4 P.B. 1902. 

(c) A suit to recover arrears of rent upon a registered contract is governed by 
this article. 15 G. 221. 

fd) But 26 A. 188»A.W.N. (1903), 210, which decides that a suit to re- 
cover arrears of rent, based upon a registered lease, is not governed by 
this article, but by art. 110. * 

(6) Lease not for agricultural or horticultural purposes:— 

fa) Where land is let out, not for agricultural or horticultural purposes, on a 
registered kabuliai^ a suit for rents will be governed by this article, and 
not by the three years* rule contained in the Bengal Tenancy Act. 
27 G. 205-=4 (\W,N. 76. 

(b) A suit for rent reserved by a registered lease, granted for building purposes 

and for establishing a coal depot, is governed by this article and not by 
the provisions of the Bengal Tenancy Act, the lease being not for agri- 
cultural or horticultural purposes. 19 U. 489. 

(7) Suit upon registered ekrar 

A suit upon ail ekrar, executed by the priest of an idol, for recovery of arrears 
of maintenance, is governed by this article, being based upon a con- 
tract in writing registered. 23 C. 645. 

C.— Suits for rent under Bengal Tenancy Act. 

(1) A suit for rent, founded on registered contract in respect of land subject, to the 

provisions of the Bengal Tenancy Act, is governed by the limitation 
provided iu that .4ct, and not by this article. 19 C. 1. (F.B.) 

(2) In cases governed by the Bengal Tenancy Act, these is no distinction between 

a registered and an unregistered lease, and one period of limitation 
governs all suits for rent brought under its provisions. 17 C. 469. 

D.— Suita on Mortgage Deeds. 

(1) Suit for personal remedy on hypothecation bond : - 

A suit, instituted more than six years after the date fixed for payment, to 
recover money due under a hypothecation bond against the defendant, 
personally as well as on the mortgage security, was held barred 1^ 
limitation so far as the personal remedy was concerned. 11 M. 56. 
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[Art. 116 


' Aot XY of 1877 (iNJUAN umitation act). 


D.— 5ults on Mortga^ Dt^s*~^(eonHwued). 

( 2 ) Suit on mortgage-deed Personal remedy 

A suit, broaght more than six years after the date of refusal, to recover money 
due on a mortgage, against the defendant personally as well as on the 
mortgage security, is barred by limitation so far as personal remedy is 
conoornod. 90 P.R, 1881. 


(3) Suit for mortgage-money againat mortgagor personally:-" 

A suit by the mortgagee, for recovery of the amount due under a registered 
mortgage, against the mortgagor, personally, is governed by this article 
and not by art. 132. 5 A. 401- 3 A.W.N. 114 (disfin^imhing 6 B. 
719). 


(4) Registered mortgage containing no personal covenadt 

Where a registered mortgage<dccd contained no personal covenant to pay the 
debt and the mortgage security was sold for arrears of rent due by the 
mortgagor, a suit to recover llic debt personally from the mortgagor 
wa^hold governed by the three years' limitation. 11 B. 475. 


(5) Suit for mortgage-money owing to default of mortgagor 

- A suit to recover money on a registered kamnn deed, owing to the failure of the 
mortgagor to secure the mortgagee in possession, is governed by the 
six years' limitation provided for either in art. 120 or in this article. 
21 M. 242 - 8 M.L.J. 81. 


(6) Bolt by mortgagor for balance of mortgage-money : — 

A suit by the mortgagor against the mortgagee for balance of the consideration 
payable by the latter to the former, and for damages, in the shape of 
interest, for non-payment of the amount in time, is governed by this 
article. 13 A. 200-11 A.W.N. 5 {referring to C C. 94 ; 3 M. 76 ; 6 B. 
75; 3 A. 276 & 3 A. 600). 

(7) Suit by mortgagee for money * 

Where a mortgaged property Wiis sold for non-payment of Municipal Taxes and 
the mortgagee was dispoBsossed in consequence, a suit by the mortgagee 
to yeoover the snortgage-money, brought within six years from the date 
of sale and dispossession, was not barred. 1 P.L.B. 201. 


(8) Suit against ion for money-deoree on mortgage by father:— 

Where, in the case of a mortgage deed executed by a Hindu father in a joint 
Hindu family governed by the Mitakshnra^ it is not proved that the 
money w^ required to pay off an antecedent debt or that it was 
incurred for iramorul or illegal purposes, it cannot bind the eon as a 
mortgage after the father’s death ; the mortgagee would be entitled to 
a money-decreso against the son, only if the suit is brought within six 
years from the due date of the mortgage deed. 27 G. 762. 

(9) Bait by mortgagee for sale 

Where a mortgage deed provided that the amount secured should be rq»aid by a 
certain daio\nd also provided for possession being delivered to the 
mortgagee, cause of action for the latter’s suit for sale will commence 
from the date fixed for payment of money, and not from the date when 
there was default in delivering possession. 18 A. 871 • 16 a! W.K. 107. 
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Art. 110] Act XV of 1877 (jnoian uumxios act). 

D.— SulU on Mortgage 

(10) Suit on deed purporting to be, bat not, a mortgage deed :— 

A suit for reoovory of money seonred by a registered deed purporting to be, but 
not in fact, a mortgage deed, is governed by this article, if the deed be 
registered. 14 A. 162«ci2 A.W.N. 27. 

(11) Failure of mortgagor by conditional sale to deliver pouenlon;— 

The failure of a mortgagor by conditional sale to deliver possession to the condi- 
tional vendee and to allow him to enjoy the profits in lieu of interest, 
is not a case of * successive breaches ' within the meaning of this 
■’" article. 8 A.W.N. 16. 

E.--Post Diem intereet. 

(1) Claim for post diem interest ^ 

(a) A claim for interest diem in a suit on a mortgage-deed brou^Fmorc 

than six years after the date when the priuoipal is due, the deed not 
providing for the payment of past diem interest, is governed by this 
article, and will be barred by limitation unless brought within six years 
of the period fixed for payment of the principal. 18 M. B31 ; 2 M.L.J. 
235 ; 18 M. 257 ; 8 (J.P.L.R. 95 ; 11 A. 410-9 A.W.N. 105 ; 10 A. 85 ; 
11 A.W.N. 1*20; 17 A. 581-15 A.W.N. 128 (F.B). 

But see 19 A. 39—1 G.W.N. 52 (PaC.) noted under No. 3, infra. 

(b) Where there is no stipulation in a deed of conditional sale to pay interest 

after the day fixed for the repayment of principal and interest, a suit 
for interest after due date, being one for compensation, must be 
brought within six years from the date of broach. 19 C. 19. 

fc) Where, upon the terms of a mortgage-bond payable by instalments, in- 
terest is not expreasly made payable after the dale of the instalment, 
it will be allowed only by way of damages and, that too, not beyond 
six years from thb date fixed for payment of the last instalment. 
19 C. 23 (Notc)=l C.W.N. 437. 

(2) Poet diem intercBt awarded under the Interest Act 

Interest post diem awarded under the Interest Act XXXII of 1839, is not 
governed by the six years* limitation and may be recovered as a charge 
on the mortgaged property and, os such, is governed by art. 132. 18 
M. 248. See also 17 A. 58J -15 A.W.N. 128 (F.B.) 

(8) Deoislon of the Privy Council 

A suit to recover diem interest on a registAred mortgage deed will be 
governed by this article, if the interest be claimed as damages for 
breach of contract, such broach continuing as long as the principal 
remains unpaid, 19 A. 39 (PX.)*! G.W.N. 52. 

This decision was passed on appeal from 17 A. 531-15 A.W.l^ 128 (F.B.) 

2. This decision must now be considered as overruling the cases in No. 1 
supra, since it decides that interest mdy be claimed as damages for 
breach of contract, and that the breach continues as long as the 
principal remains unpaid and that the plaintifi may claim, and' the 
Court may award, interest for six years next preoedix^ the suit. 
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Act XV of 1877 (iNSUN LIKITATION act). [Xvt. 116 
E.— Post Diem interest. — (concluded). 

(i) Bult for interest en ensmolous mortgage ; — 

Where a traoBaction is an anamolous mortgage and where the intention of the 
parties is that the mortgagee should not be entitled to a decree for sale 
in respect of interest, interest can be awarded only as damages, and 
such dainages will not be a charge on the land. The suit for such 
damages will be governed by this article. 7 O.C. 11. 

F.— Suits based on partnership deeds. 

(1) Bait for aeeount of a diuoived partnership 

(a) A suit for an account of a partnership dissolved more than three years 

before the institutiu/i of the suit, is barred by limitation, and is beyond 
the scope of this article, even if the partnership agreement is registered. 
« M.L.J. 151=^2 M. U. 

Per Curiam :-~We are not prepared to say that the article can bo stretched 
to cover every case in which the plaintifi's suit may, in its origin, be 
referred to a contractual relationship expressed in a registered 
‘ agrcemeni. 8 M.L.J. 151s 22 M. 14. 

(b) Where a registered partnership contract binds the parlies to pay the loss 

according to their respective shiiros, a suit to recover the defendant’s 
share of the loss, on a settlement of accounts between the plaintiffs and 
the defendants, is not governed by art. 84 nor by art. lOft but by this 
article. 1 M.L.J. 482 -14 M. 405. 

2.—* For the breach of a contract.* 

(1) This article applies only to suits on contracts which are wholly in writing register- 

ed and signed by both parties to the contract. 1 M.L.J. 737. 

(2) Agreemant signed only by one of the parties:— 

If an agreement is signed by one only of the parties thereto there will not be 
any ' contract in writing ’ within the meaning of this article, unless 
the assent of the other party appears in any w'ay from the agreement 
itself. 3 Bom. L.R. 667. 

(3) Registered eontract signed by only one of the partlee 

This article is applicable to a suit for rent under a registered contract signed by 
the lessee "only inasmuch as the contract is a 'contract in writing 
registered ' within the meaning of this artido. 19 M. 53aB5 M.L.J. 
228 . 


(4) Mere r^tal not a contract 

The mere recital in a sale-deed that the consideration had been paid cannot be 
construed as a ' contract in writing * to pay the consideration money, 
within the meaning of this article. But a document in writing, regis- 
tered, given by the vendor to the purchaser, acknowledging receipt of 
purchase money, would be a ' contract in writing * though the document 
may not be signed the purchaser. 25 M. 55»11 M.L.J. 318. 
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2.—‘ For the breach of a eoatract’— (concluded). 

m 

{5) Agreement recited in registered deed:^ 

An ttgrecmunr. not Kupiimtoly drawn up and registered, but contained in a 
registered niurtgagc-deed, is an * agreement in writing registered,* 
within the meaning of this article. 2^ M. 50. 

(0) Untrue recital in sale deed : — 

Where there is no separate contracst in writing as regards the payment of pur- 
chase money for sale but the registered sale deed recites that it was 
. paid, when in fact it was not, a suit for the unpaid purchase money 
will not be governed by this article. 24 IM. 238 — 10 M.Ij.J. 340 
{difslinijaishhiff 2\ B.) 

(7) Prior oral agreement contained in registered contract 

If the pral agreement or contract of sale which precedes an actual sale be 
reduced to writing in the deed of sale itself, which is registered, a suit 
for the purcliase-money would be governed by this article, even though 
the sale deed aeliijowledgcd the payment and receipt of the price, 
when ill fact it wa.^ not paid, but its receipt was acknowledged in 
anticipation of payment being made. 25 M. 55 = 11 .M.L.J. 818. 

3. — * in writing regis teredo* 

(1) Endorcoment without signature 

.An endorsement without signature was not a written ougagoment which could 
be registered, within the meaning uf cl. 10, S. 1, Act XIV of 3859. 
5 W.ll. 45. 

(2) Deeds that could not be registered 

Under Act XIV of 1859, a suit upon written iiLstrumcnts 'which could not be 
registered by virflie of the law then in force, was governed by the six 
years’ limitation under cl. 10, S. 1. 13 M. 207. 

(3} Attestation before Cazee not registration 

Attestation before a Cassce was not rcgihLiation within the meaning of cl. 10, 
S. 1, Act XTV of 1859, and :i suit for rent upon a lease so attested was 
governed by three years’ limitation. 1 W.B. 89. 

(4) Registration under Dekkhan Agriculturists Relief Act 

A suit against a surety to recover arrears of rent liuc under a lease-deed register- 
ed under this Act, is governed by tbe six years' limitation prescribed 
in this article, the cause of action arising from the date of the default 
of the principal debtor to pay rent, registration under the above Act 

being equivalent to registration under the Registration Act. 9 B. 320. 

» 

(5} Registration invalid 

A suit by a mortgagee for ^twney, the registration of the mortgage-deed being 
found to be invalid for want of jurisdiction in the Registering officer, is 
governed by this article, and will be in time if brought within six ykars. 
29 G. 054=6 C.W.N. 8fi0. 
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S,—* la writing raglBtered**—(canchided), 

(6) Borne only of the executants Fe|tstering bond 

Whore a bond is rogiRtorcd by Gomc of the executants and not by alli as against 
the parties to tbc registration, it is governed by this artiole. 13 P.R. 
187G. 

(7) Suit to recover purchase-money 

A suit to recover the purcbase-inoney paid in respect of a registered sale-deed, 
as damages, on tbc ground that the defendant-vendor had no title to 
convey, is governed by this article, as the law implies ii covenant for 
title. 1 M.L.J. 479. 

(8) Breach of covenant for title 

Where a covenant for title, embodied in a registered sale deed, is broken, this 
article will apply to a suit for damages in respect of the breach. 
1 M.L.J. 16^. 

(9; Suit by vendee for difference in profits:— 

• A suit by a vendee to recover damages in the shape of difference between profits 
guaranteed of a land sold and the profits actually realized is governed 
by this article, the sale deed being registered, and not by art. 05. 
18 A. 100^16 A.W.N. 15. 

(10) Bult by principal against agent's representatives :— 

Where the contract under which an agent is employed is contained in a duly 
registered instrument, a suit to recover money collected by the latter 
in the course of his duties us agent and misappropriated by him would 
bo governed by this article, whelbor the suit be for compensation for a 
liquidated or unliquidated sum. JHut if tbc suit be for recovery of 
sums received by him in the course of transactions which did not come 
within the scope of the registered agreement, this article would not 
apply. 12 C. 357. 

(11) Bnit by principal against agent 

A on the basis of a registered agreement is not governed by art. 89 but 

by this article, time beginning to run from the date of the breach of 
contract to render ticcountB. If the account has to be rendered at the 
close of every year, the plaintiff can't get accounts for more than six 
years before suit. If the agreement is unregistered, art. 115 will 
apply. 1 G.L.J. 211. 

(12) Buit to poeovop money due under a registered award 

But a suit to recover the balance of money due under the terms Of an award is 
not governed by the six years' limitation, even though the award was 
registered, as the suit is not one for compensation for brearii of 
contract in writing registered, but for the specifie enforcement of the 
award. 16 A. 3. 

Oomptm Nos. 1 to 6 under heading A at p. 8f6 supra. 
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Arts. 117 ft 118] Act XY of 1877 (induk umriTioN act). 

1 1 7 . — Upon a foi-(>igii jadm nent^^^ Six yemn. The date of the judg- 

as defined in the Code of merit. 

Civil Prooednre. 

(Old Aots.) 

[Art. 116 of Acit IX of 1871.— Col. 1.— irjjon a judgment obtained in a foreign 

country. CoU. 2 A 3-— same as above. 

Art XIV of I8i}9, — A'y corTeA]^Qnding jjfoi’wion.] 

(Hotes) 

t,—* Foreign Judgment.* 

(1) Judgment! of Court! of Native Btatee 

Judgments of the Courts of Native States having independent civil, criminal 
and fincal juriadiction, must be regarded as foreign judgments, and anita 
can be brought upon them in British Courts. 4 M.L.J. 267 (P.C.)-« 

■ 22 C. 222 *21 I..4. 171 ; 7 M. 164 ; 21 A. 17 and 24 B. 86. 

But see 8 B. 593 A; 6 B. 292, which had held, before the Civil Pro. Code Amend- 
ment Act Yll of 1888, that no suit could be maintained in British 
Courts in India on the judgments of Courts in Native States.- 

(2) fluit uneuetainable— Foreign Judgment ex parte: — 

In a personal action (for money) in a Foreign Court, where the defendant did 
not submit himself to the jurisdiction of that Court and an ex parte 
decree was pronounced against him, no action will lie in a Court of 
British India, as such a decree is an absolute nullity. 18 M. 327 ; 4 
aM.L.J. 267 (P.C.)-22 C. 222*21 I.A. 171. 

(3) Foreign Judgment— Law of limitation 

Where limitatioii bars the remedy, but does not destroy the right, the judgment 
of a foreign tribunal is not oi>cn to tlic objection that the suit (on a 
contract) was barred by the Law of Limitation applicable in the 
country where the contract was made. 2 AI, 400. 

(0/rf Lewh 

(4) Under Act XIV of 1859, though there was no express provision for the 
period of limitation for suits on foreign judgments, such suits were 
governed by the six years' Jiinitatiou, the cause of action arising from 
the date of the decree of the foreign Court. 4 W.K. 108 and 8 W.R. 
32. 

118 . — To obtain a declaratioi]^*^ Six years. When the alleged adop- 

that an alleged adoption is tion becomes known 

invalid^ or never, in fact, • to the plaintiff.^** 

took place. 

(Old Acts.) ’ 

[Art. 129 of Act IX of 1871.— To estiiblibb (ir set aside an adoption — ^'iVelvo 

\eMia. — The date (jf the hdoptuni. or (at the 
option of the plaintiff) the date of the death 
of the adoptive father. 

8. i, cl. 16, of Act XIV of 1859. — To all euita for which no other limit^wn is 

hereby eepressly provided — the perioi of six 
years from the time tf^ cause of action aroae.1 
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119e — To obt^ain a declara:tioii that Six yean. When the rights of the 
ail adoption is valid, adopted son as such 

are interfered with.^3^ 

(Old Aets.) 

[Art- 129 of Act IX of 1871. — See the smiie printed under article 118, niipra.] 

(Notes) 

I.—' To obtain a declaration.^ 

A.— Articles Inapplicable. 

ALLAUABAD CASKS. 

(1) Suit for poBsesiion on title 

(a) A Buit by an adopted son , to recover tlic moveable and immoveable properties 
of his adoptive father in wrongful possession of defendant, is a suit for 
])os8e8sion on title, and is governed by art. 144 and not by art. 119. 
2G A. 40. 

(h) A suit by a person alleging himself to bo an adopted son for recovery of 
. immoveable property on the basis of a title as adopted .son will not be 

governed by article 119 but by art. 144, notwithstanding the fact that 
the defendant denies the adoption and the plaintiff liimself admits that 
his rights as adopted sou w'ere interfered with more than six years 
before suit. Nor docs the fact that it is necessary, in such a suit, to 
decide the question of the truth, validity or otherwise of the adoption 
make those articles applicable. 24 A. 195. 

(c) Article 118 is inapplicable to a suit for possession of immoveable property, 

oven though it is incidentally necc.«!sary to find in that suit that au 
adoption is invalid or never in fact took place ; the article applies only 
to suits for a declaration that an adoption is invalid or in fact never 
took place. 17 A. 167 -16 A.W.N. 

(d) See also 13 13. IGO, whore it was Md that the article is applicable only to 

a suit for a bare declaration . 

(e) Article 119 applies only to a suit to obtain a pure declaration that an 

adoption is valid. A suit for possession is distinct from such a suit. 
The article does not Ijecomo applicable simply because a question as to 
the validity of adoption crops up therein for decision. 8 A. 644=6 A. 
W.N. 232. 

(f) Which article of the Act will apply to a suit to recover possession of im 

moveable prGperty in which the plaintiff cannot succeed without • get- 
ting rid of an adoption or an alienation or deed, was left open by the 
Chief Justice. 14 A. 156 (159). 

(2) Suit foF declaration and some other relief 

(a) A suit for possession of immoveable property and for a declaration that an 

alleged adoption was invalid, brought more than six years after the 
plaintiffs were aware of the adoption, was barred. 10 A.W.N. 241. 

(b) The same principle applies to a suit for a declaration that an alleged adop- 

tion of defendant is invalid and that plaintiff is the reversionary heir. 
6 A.W.N. 244. 
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‘ To obtain a declaratlon.^—(continued). 

m 

A . —Articles Inapplicable — ( ctmtinued ) . 

CALCUTTA CASES. 

(1) Suit foF bare declaration 

These articles only apply to a suit for \% declaration as to the validity of the 
adoption, and not to one for possession of immoveable property, though 
' the plaintiH may have to establish the adoption as the basis of his title. 
25 C. 354. 

(2> Suit for poHesiion of immoveable property 

Article 118 does not apply to a suit for possession of immoveable pro])eL'ty, though 
it might, in such a suit, be necessary to prove the invalidity of an adop- 
tion. 27 C. 242*4 C.W.N. 405. 

(3) Suit by reversioner : — 

Though a suit for a declaration, that an adoption by a widow to her husband 
is invalid, should be brought within the period provided by art. 118, 
still a suit for possc'.s8ioii by the reversioner would be in time if brought 
within twelve years from the date of the widow's death or wlien the 
estate fell into possession. 14 C. 401. 

13 C. HOH =-1-1 1. A. 84 (P.C.) disting ninJipd on the ground that tbst was a case with 
reference to art. 12U of the Act of 1871, that, in that case, the cause of 
acfioii had arisen under Act IX of 1871, and tliat, before the completion 
of the title liy twelve years’ adverse possession, the Act of 1877 came 
into force. 

PttlVV COUNClIi CASKS. 

(1) Adoption not {o the last male owner, but by widow to herself:— 

If the reversioner’s suit for possession of the estate of the last male owner is 
resisted by a persqp alleging himself to be the adopted son of the last 
owner, but it is found thiit the adoption by the widow of the last 
male owner, not to the last male owner, but to b^rsolf, article 118 would 
not apply, because the suit relates to the hnsbauds's, and not the 
widow's estate. 22 C. 0011*22 1. A. 51 (P.C.) 

(2) Suit for declaration only:— 

A suit to obtain a declaration that an alleged adoption is invalid is in time, 
if brought within six years from the time when the alleged adoption 
becomes known to the plaintifl. 24 C. 1 (P.C.) - 23 I. A. 97. 

t 

BOMKAY CASES. 

(1) Suit for possession 

' Article 118 will not apply to a suit for possession, unless the successful chal- 
lenge of an apparent apoption is a necessary condition precedent to the 
claim for poBS 0 .ssiou. 26 B. 720 = 4 Bom. L.K. 51G. Hee also, 30 C. 
990 (996). 

(2) Adopted son of Junior widow wrsiis adopted son of senior widow 

A suit by the adopted son of the junior widow of a deceased owner to recover 
possession of property from the adopted son of the senior widow, on 
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lot XY of 1877 (INDUM UMITAnON act). [tot. 119 

/.— • To obtata a daclaratlott.’—(contmmd). 

a 

A.— Articles Inapplicable— ("conttnwd;. 

BOMBAY CASES--(concluded), 

the ground that the former was the rightful heir of the deceased, was 
not governed by this article and was barred under art. 144, inasmuch as 
as the defendant's poHsessJon, when tacked to that of his adoptive 
mother, was for more than twelve years prior to suit. 18.B. 160. 

(3; Bult by deTlsee :- 

Art. 140, and not article 1 18, applies to a suit by a devisee to obtain possession of 
immoveable property devised by a will and for a dedaratibn that an 
alleged adoption was invalid or never in fact took place, the prayer for 
declaration being auxiliary or subservient to the prayer for possession. 
21 B. 159. 

(4) Lapse of time not validating an invalid adoption 

A reversioner can bring a suit for possossion of immovable property within 
twelve years from the death of the widow, and he need not have brought 
a suit, for a declaration that an adoption made by her was invalid, 
* within six years thereof. Article 118 does not operate to give validity, 

by lapse of time, to an invalid adoption. 21 B. .376. 

MADRAS CASKS. 

(Ij Sttit for possession 

Per Bhaehyam Ayyangar^ J., in 26 M. 2913.13 M.L.J. 27: — ^Art, 119 is ap- 
plicable only to a suit, of the character defined by S. 42 of the Specific 
Relief Act, for a declaration that the plaintiff is entitled to a status 
or legal character as adopted son. It does not apply to a suit for 
possession based on title even though it may, in such a suit, be neces- 
sary to decide upon a question of adoption. 

(2) Bult by reversioner:— 

fa) A suit by a reversioner to set aside an adoption made by a Hindu widow, 
mere than twelve years from the date of the adoption, but within two 
years of the death of the widow, is not governed by art. 118 and not 
barred. 6 M.L.J. 35 {distinguishing 20 C. 487). This is an 
obiter dictum. 

(b) A suit by a reversioner for a declaration that an adoption said to have 
been made by a Hindu widow more than eighteen years before the date 
of suit was invalid and that a sale of certain property made by the 
widow and the adopted son two years before suit was not binding on 
him, held not barred by limitation as the suit was substantially 
brought to declare the invalidity of the alienation and the declaration 
• as to the adoption was ancillary to that claim. 5 M. 121. 

(3) Adaptions other than those under Hindu Law 

These articles relate to the adoption of a son according to the ordinary Hindu 
Law, but do not extend to the adoptions of females as under the 
^ Malabar Law or according to the usage of women of the dancing-girl 
caste. 9 M.L.J. 196. 



89!) 


Art 119] Act XY of 1877 (nrouv uMttADiOK act). 

‘ To abtmla m deelmntloa.’—(«>i*iinMd). 

A.— Articles Ineppllceble— 

PUNJAB CASES. 

(1) Adoption void ab Initio 

Article 118 will not apply where no adoption took place in fact, or where it was 
void ah initio, the reason being that, in such a case, there will be no 
necessity, on the part of plaintifE, to set it aside, beoanse his rights are 
not affected. 14 P.L.B. 1903. 

(2) Alleged adoption untrue:— 

(a) Article 118 is inapplicable to a suit to recover possession of immoveable 

property where it is found as a fact that the adoption set up by the 
defendant had not taken place at all. 14 P.L.B. 1903. 

(b) A suit falling within the description of article 118 will not be barred by its 

provisions, where from the evidence it is found that the alleged adop- 
tion never took place or that there is no printa facie evidence that it 
did take place. 73 P.U. 1894 (F.B.) 

(3) Adopter having no power to adopt:— 

(aj Where the adopter has no inherent power to adopt, article 118 is not 
applicable to a suit to declare the adoption invalid. 67 P.R. 1901. 

(hj The adaption mentioned in article 118 refers to a transaction, by a person 
with some inherent right to adopt, which is denied as a fact or chal- 
lenged as being invalid on some ground of law or custom, which does 
not go the length of asserting that the adoption, as an adoption, is 
wholly impossible. 144 P.B. 1892. 

(4) Suit by revartioner 

A suit for possession of immoveable property against an alleged adopted sou, 
brought more than six years after the alleged adoption, but within 
twelve years from date of the estate falling into possession, was not 
barred. 55 P.B. 1897. 

(5) Suit for pouaiiion * 

Qtia>re '.—Whether a suit for possession, where an effretive adoption is in dis- 
pute, is the same thing as a suit for a declaration of the invalidity of 
ail adoption under art. 118 of the Act of 1877 ? 98 P.L.B. 1903 (F*B.) 
(at p. 373). 

( 6 ) Plaintiff not bound to sot aolde adoption :— 

Where, in a suit for possession, the plaintiff is not bound to seek any direct relief 
by way of cancellation of an adoption, the suit will not be governed by 
article 118. 96 P.B. 1893. , 

CENTRAL PBOV1NGE8 CASES. 

Suite for pououion :— 

(a) Suits to declare that an adoption is invalid or in foot never took place fall 

within article 118, and it does not apply to a suit for posseBsion of 
property simply because it may be incidentally necoBsai/to find that a 
given adoption is invalid. 11 C.P.L.B. 49. 

(b) Article 118 only relates to a suit for a declaration that an adoption ie in- 

valid or never took place, but does not bar suits by reversionerp for 
possession, after expity of six years from date of adoption, but wSihin 
twelve years from the death of the widow. 3 C.F.L.B. 83. 
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i.— * To obtain a declaration. '--'(continued). 

A .—A rticles \Tkapp\\cab\e^(cmcluded ) . 

Ori)H CASE. 

(Ij Suit by revePBlonep 

All adoption by a widow without authority from her husband is invalid. A re- 
versioner is not bound to set aside such an adoption. A suit by him 
for recovery of possession, brought more than six years from the adop- 
tion. will not lie barred by article IIH. 1 O.C. 30. 

B.— 'Articles applicable 

BOMBAY CASES. 

(1) A suit questioning an adoption indei>endontly of any claim to pro^ierty falls within 
article 118. 5 Bom. Ij.U. 581. 

(‘2) Article 118 is applicable only where the question is not as to the factum but the 
validity of an sidoption. 28 B. 04. 5 Bom. L.B. 708. 

(3) A suit for a decluratiun that an adption is invalid must be brought within six years 
from the d«ate on which the plaintitT came to know of the adoption and 
* the fact that the adoptive father died within six years of the date of the 

suit cannot save limitation. 27 B. 614 » 5 Bom. fj.H. 588. 

Bulti by peYersionera 

(a) A reversioner is bound to institute a suit to set aside, an adoption within 

six years cafter be had knowledge of it, 4 Bom. L.R. 89.3. 

(b) A suit by a Hindu rcver.sion(;r to recover possession of immoveable property 

on the death of a childless widow is barred by art. 118, if the claim to 
sueh possession cannot be established without setting aside an adop- 
tion of which the plaintiff had lieconu* aw'aro more than six years be- 
fore suit. 25 B. 20~'2 Bom. L.B.' 40.5. 

(c) Art. 141 applies to the ordinary simiilecasc of a reversioner where the vali- 

dity of the defendant’s adoption is not the substantial point in dispute, 
but art. 118 would apply where the defendant claims to be in possession 
to the knowledge of plaintiff in virtue of an adoption. 24 B. 200 (F.B.) 

MADRAS CASES. 

Suit by an adopted son mopo than six years after Interference with his rights 

(a) Pei’ Moore & Benson, JJ. : — Where a plaintiff cannot obtain a dooreo for 
possession without a decision that an adoption is invalid or never in 
fact took place, or that an adoption is valid, the question whether his 
claim is barred by limitation must be decided with roferenoe to the 
^ provisions of arts. 118 & 119 of Sch. II to the Limitation Act. 26 M. 
291-13 M.L.J. 27. 

Per Hhashyam Aj^raugar, J . The suit is governed by art. 144. Art. 119 is 
.applicable only to a suit of the character defined by S. 42 of the Speci-^ 
fic Relief Act, for a declaration that the plaintiff is entitled to a status 
or legal cbaracter as adopted son. 26 M, 291=--- 13 M.L.J. 27. 
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Act XY of 1877 (INDIAN XmlTATION act). H(i| 

To obtmin m deciafmtion.*--(conHnu4d). 

B.— Articles appllcablc-f«w^wMed;. 

MADRAS OASES— 

(b) A suit for posssssioii of her husband's property by a Hindu widow as 

heiress, against a person in possession claiming, to the knowledge of the 
widow for more than six years, to be the adopted son , held governed 
by art. 118 and barred by limitation. 20 M. 40. 

(c) Suits in which no relief can bo given to the plain tiH without impeaching 
'*^'*an alleged adoption arc also governed by this article. It is not confin- 
ed in its operation only to suits in which a bare declaration is asked. 
G M.L.J. 272. 

(2) Suit by revenloner 

(a) A suit by a revorsioner to havo an adoption made by the widow of the last 

owner declared invalid, on the ground that the adoption was made 
without the owner’s authority, was a fit case for a declaratory decree. 
7 M.H.C. 351. 

(b) Tho cause of action in a suit, brought by a daughter’s son as reversioner to 

his maternal grand-father, to set aside tho adoption made by the widow, 
arises when the adoption becomes known to the daughter. Held, that 
the suit is governed by art. 118 and that the * plaintiff (daughter’s son)’ 
was a person claiming through, or from, the daughter within the mean- 
ing of Section 3. 24 M. 405 

PUNJAB CASES. 

(1) Bolt for annulment of adoption and other relief:— 

Whenever the validity or invalidity of an adoption comes into question, that 
point can only be raised writhin six years from the date when tlio alleg- 
ed adoption became known to the plaintiff, and such period cannot be 
extendod by tho fact that a prayer for posse, si on or other relief is 
sought with the annulment of the adoption. 20 P.B. 1902. 

(2) Effect of admlBiion of adopted son’s title 

A suit to obtain a declaration that an alleged adoption is invalid or never took 
place will be barred, if brought more than six years after the plaintiff 
had knowledge of the adoption. An admission by tho widow of the 
adoptive father, as regards tho title of the adopted son, cannot extend 
the period of limitation or give a fresh Starting point of limitation. 
116 P.R. 1901 = 178 P.L.R. 1901. 

(3) Bnit by revcFsioner 

(a) Where a person is in possession of immoveable property under an alleged 

adoption, a suit by the reversioner for possession of the pAperty will be 
governed by this article, and barred unless brought within six years 
provided by art. 118. 71 P.R. 1901. 

(b) A suit by plaintiff for possession of property left by his deceased bKKfeher, 

on the allegation that the deceased had adopted the del^dant hut that 
the adc^tion was invalid aopordmg to costom, was held barred by 

yn 116 
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f,— * To obtaia a daclafatloa.'—(e(miuded). 

B.— Articles applicable.— 

PUNJAB CASBS— (concluded). 

tation, having been brought more than six years from the date of adop- 
tion, vfhioh had taken place ^vith the full knowledge of the plaintift. 
11 P.L.B. 1902. 

(4) Suit by MYeraioiier of a ohUdlesB proprietor 

A — for a declaration of the invalidity of a gift made by the proprietor in 

favour of defendant, a siMter's" grandson, brought more than six years 
from the adoption of the latter, with the knowledge of the plaintiff, is 
governed by art. 118 and barred, lii P.L.B. 1904. « 

(5) Bait by Mahomedan revepsiouer 

A suit by .the daughter of a Mahomedan owner, for a declaration, after oancella- 
tion of an adoption, that an alienation made by the widow of the 
owner was null and void against the daughter’s rights, after the widow ’a 
death, was governed by article 119. 45 P.B. 1892. 

Suits of this bind are, it is apprehended, peculiar to Punjab alone. 

* Becomes known to the plaintiff.* 

(a) The words ** becomes known to the plaintiff must be understood in their 
natural meaning, and the word ** plaintiff ” cannot include a reversioner 
standing in the same grade as another and claiming as heir of the last 
male owner in common with such other. 18 H.L.J. 359. 

(h) To constitute knowledge, there must bo knowledge, not neoessarily first 
hand, of that which is alleged to he the adoption, of the facts and 
circumstances which are said to constitute the adoption and serve as 
some basis lor the allegation. 5 Bom. L.B. 584. 

(c) In a suit for a declaration that an alleged adoption is invalid, the Jacium 
of adoption being disputed, limitation begins to run from the date, 
when the alleged adoption becomes known to plaintiff. 9 A. ^8 [dts- 
ttn^sbing 1.3 0. 309.^13 I.A. 84 (P.C )] 

3a--* Interfered with,* 

ItaflBltion of 

(a) The interference mentioned in article 119 is obviously an interference 

which must amount to on absolute denial of the status of adoption 
held by the plaintiff and an unconditional exclusion of him from the 
enjoyment of his rights in virtue of that status. The article has no 
application to a case whore the facts suggest that the interference, such 
as it was, was intended to have no greater effect than that of postpon- 
ing the right of the adopted son to succeed as heir to the property of 
his adoptive father. 28 B. 94»5 Bom. L.B. 708. 

(b) * The interference need not neoessarily he in relation to the very property 

souc^t to he recovered in the suit. 

Where the defendant interfered with the plaintiff's rights as adopted son in 
relation to one property and the plaintiff's suit was brought, more tm#; 

^ six years after the interference, with regard to some other pzopwtylH 
was halfl to he hane^ by «t, 119. 18 M.L. J. 148. 
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Aot XY of 1877 (INDIAN sdHTAXlOK act). 

3. -• latetftna wUlt.’—(eimaydtd). 

' fe) The wterferenoe alluded to hen muatbe an interferenoe oauied by the 
defendant to the suit, and not an interferenoe caused by some third 
paroon. 26 A. 40. 

(d) A Buit by an alleged adopted son to recover imnioveable property alienated 
by means of a gifti by the adoptive niotheri in favour of her daiighteri 
is governed by art. 119, the cause of action arising from the date of the 
alienation. Such an alienation is an interference ivith his rights as 
.^.adopted son. 13 M.Ij.J. 141. 

((:) Where a person does not file a suit to obtain a declaration of the validity 
of his adoption within six years from the date when his right as adopt- 
ed son was interfered with, he cannot afterwards be permitted to sue 
for possession of the property and avail himself of the longer limita- 
tion for such suit and raise the question of adoption in an indiv^t 
way. 3 P.E. 1904=48 P.L.R. 1004. 


General. 

(1) Widow barred— Reveraionep barred:— 

Adverse pos-session by an aPeged adopted son against a Hindu widow for more 
than twelve years will also bar the reversioner entitled to possession 
after the widow’s death. 10 A. 485. 

(2) Mother barred— Son barred:- 

Where an alleged adopted son of a last male holder was in adverse possession 
for more than twelve years to the knowledge of plaintiff’s mother, the 
daughter of the last male holder, and she did not take any aotion to 
set aside the adoption, a suit by the plaintiffs, the sons (subsequently 
horn) of the daugliter, held biirrcd. 1 A.W.N. 83. 

(O/d Law.^ 

Case under Act IX of 1871.^ 

Under Act IX of 1871, the right of a person to bring a suit to set aside an 
adoption was diaiinctly recognised. 1 B. 248. 

The words set aside an adoption ”in art. 129 of Aot IX of 1871 meont any pro- 
cess in which the fact or validity of aa adoption was disputed. 5 
C.W.N. 10 (18) «25 B. 837 (350) (P.C.). 

Bnlt to set aside an adoption 

A suit by a person alleging himself to bo an adopted son, for teoovexy of pro- 
perty, from 11 person alleging himself to be in possession also as an 
adopted son, having, in order to succeed, brought into question tile 
second adoption, was a suit * to set aside an adoption,' and was gemm- 
ed by art. 129 of Act IX of 1871, the Aot in force when the oaAof 
action arose. The suit, being barred under that Act, oould^not 
vived by the present Act, 80 C. 487—90 l.A. 30 (P.O.). ' 
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Aot XY of 1877 (INDIAN LIMITAWOH act). 

(OW Law.)—(contimted). 

Salt by reYendonev 

Art. 129 of the old Aot (IX of 1871) applied to all suits in which the validity of 
an adoption was brought into question and the rule of limitation con- 
tained in that article applied to all suits in which the plaintiff could 
not succeed without displacing wi apparent adoption, in virtue of 
which tho defendant was in possession. So, a suit by a reversioner, 
bringing an adoption, that tookpltuso when Act IX of 1871 was in force, 
into question, more than twelve years from the date of tho adoption, but 
within twelve years from the Lijiiu tho estate fell into possession, held 
barred. 13 G. 308 (P.C.)-13 I.A. 84. 

6 I.A. 110 (P.C.) dUtinguiftJvcdt on tho ground that, there, the plaintiff’s title 
was not affected by the widow’s adoption. 

* See 6 G.L.R. 12=6 I.A. 110 (P-C.), where it was held that the plaintiff’s suit, 

which was governed by art. 129, Act IX of 1871, was not, though 
brought more than twelve years from the date of an alleged adop- 
tion, barred by limitation, because the adoption, being by a widow 

• not to her husband but to herself, did not affect the plaintiff’s right to 
succeed ; the plaintiff was not, therefore, bound to set aside the adop- 
tion. 

See G G.L.B. 46, which was very similar to 6 C.L.B. 12 (P.C.) and was govern- 
ed by that decision. 

The words ’ adoptive father, * in art. 129 of Act IX of 1871, did not include 
adoptive mother. 23 W.R. 285—15 B.L.B. 9 (Notej. 

Adoption to last male owner in 1854 by a Hindu widow. Widow died 1883. 
Plaintiff’s father alive at adoption and knew the adoption. Flaintifi's 
father died 1875. Plaintiff attained majority 1S94, being born in 1873. 
Suit by plaintiff in 1895. HpM barred by art. 129 of Act IX of 1871, 
time having begun to run in plaintiff’s father’s lifetime. 27 C. 379. 

Under Act IX of 1871, the period of limitation for a suit to set aside an adoption 
began tdttun from tho date of adoption, in cases in which the adoptive 
father died before tho adoption took place. 23 W.R. 285 a 15 B.L.B. 
9 (Notej. 

Cases under Act XI7 of 1869. 

(1) Bait to set aside an adoption 

(a) A suit to set aside an adoption was, under Act XIV, required to be brought 

within twelve years from the cause of action. 1 W.R. 62. 

(b) In a suit by a daughter to inherit immoveable property by setting aside an 

. adoption made by her mother, tho twelve years’ limitation, under Act 
XIV of 1659, was computed from the date of adoption. W.R. 1864, 
272. 

( c) Under Act XIV of 1859, a suit for a declaration that the plaintiff was the 

legitimate son of a person and for setting aside an adoption wasgoveru- 
^ od by cl. 16, S. 1 of the Aot. 1 B. 248. 
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(2) Bait foF declaration of invalidity of adoption 

Under Act XIV of 1859 the period of limitation for a suit to have an adoption 
declared invalid ran from the date of adoption, except where the fact 
of adoption was concealed by means of fraud. 23 W.R. 12-- 15 B.L.B* 1. 

(3) Presumption as to validity of adoption 

See 15 W.B. 41 (P.C.)>»7 B.L.K. 216«=14 M.I.A. 67, as to the presumption of 
the validity of an adoption arising from the long recognition of the 
'** * adoption by members of the family of the adoptor and other persons. 

(5) Reversioner not bound to sue on knowledge : — 

The knowledge of the fact of an adoption does not impose an obligation on the 
reversioner to sue ; he can wait till the death of the widow. 11 W.B. 
.477. 

(6) Bait by a reversloneF 

(a) A suit, on behalf of a minor, to set aside an adoption made by his maternal 

grandmother and recover possession of property belonging to his 
maternal grandfather, brought more than twelve years after the date of 
adoption, was not barred, as, under the circmiistances of the case, the 
right of the plaintiff to sue accrued only on the death of his grand- 
mother. 11 W.R. 408^3 B.L.B.A.C. 146. 

(b) Where a reversioner denies the validity of an adoption made by the widow 

of the last owner, the cause of action for a suit by him to recover pos- 
session of the property arises at the time of the death of the widow. 

4 B.L.K. 3=^=12 W.R. 14 (P.B.). 


120. — Suit for which no period of Six years. 
limitation is provided else- 
where in this schedule. 


When the right to sue 
accrues. 




(Old Aots.) 

[A.rt. 118 of Act TX of 1871. — Same as above. 

S, I, cl. 16 of Act XIV of 1869. — To all huU» for wkdh no other limiiatinn ie 

hereby expressly iirovided — th-e •period of six 
years from the ivmo the cause of action arose']. 

(IVotea) 

Scope of article. > 

(IJ The article would not apply unless the Court is satisfied that there is no 
other article in the Act specifically applicable to the particular suit ; 
where there are two articles covering a case, one specific and another 
general, the specific article will apply in preference to the general one. 
3 C.W.N. 464 (F.B.) ; 3 A. 170. * 

(2) Under this article the question is not when the cause of action arises, but 
when the plaintiff’s right to sue arises. So, where the nearest rever- 
sioner failed to contest an alienation made by a widow, "within ihe ^bne 
prescribed by art. 125, the next reversioner would be entitled to eue. 
9 0.W.N, 26, 
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' ■ W. Afit XY of 1877 (iNDUK JilMITATlON ACT). 

^ Scope of article— (cone/iated). 

; (6) l^abllo Oamaadt Reoovery Act . 

A suit to set aside » sale in execution of a certificate obtained under the Public 
Demands Recovery Act, is governed by this article, and not by art. 14. 
1 O.W.N. 516. 

A.— Applicability of article. 

I. —Suits for pre-emption. 

A. — Suits in respect of mortgades : — 

(1) Where a usufructuary mortgagee purchases the property mortgaged under 

an unregistered sulc-decd, a suit for pre-emption would be governed by 
this article, and not by art. 10. 160 P.R. 1880. 

(2) Where a, mortgagee decree-holder obtained possession of the property, the 

period of limitation would, in a pre-emption suit in respect of it, bo 
calculated from the expiry of the six months’ grace allowed to the 
mortgagor after tho decree for foreclosure, if this article be applicable 
to the case. 14 0. 761. 

, (3) A suit for pre-'^mption based upon a mortgage is governed by this article, 

and not by art. 10. 10.8 P.R. 1885. 


B.— Baits in respect of mortgages by conditional sale:— 

(1) A suit for pre-pniption against the heir of a inortgiigee by conditional sole, 
who has foreclosed, is governed by this article, where tho subject iyaot^ 
capable of physical possession and there is no registered deed of sale, 
and not by art. 10. 24 A'.17‘(P.C.)-.'5’C.W3if. 888; 14 A.W.N. 40; 4 



A. 218«2 A.W.N. 28 (F.B.) ; 5 A. 187 -:2 A.W.N. 212. 

CofHpare 1 A.W.N. 66-3 A. 770 ; 2 A.W.N. 37-4 A. 291. 

(2) In such a case, limitation begins to run from the expiration of the year of 

grace, that being the period when the mortgagee’s right becomes 
mature. 24 A. 17- 5 C.W.N. 888 (P.C.) ; 3 A. 770-1 A.W.N, 66. 

(3) In the case of a mortgage by conditional sale ripening into an absolute sale 

by operation of Regulation XYll of 1806, limitai ion would begin to run 
from thS expiry of tho year of grace. 20 A. 815 (FB.); 108 P.R. 
1901-120 P.L.R. 1901 cP.B.); 3 A. 770-^1 A.W.N. 66; 5 O.W.N. 
888 - 24 A. 17 (P.C.), approvinglA. 311 (F.B.) ; 14 A. 405 (P.B;)-12 
A.W.N. 108 (overruling 4 A. 414-2 A.W.N. 83 and 8 A. 54=5 A.W.N. 
830) ; 2 N.W.P.H.C. 284. Compare 4 A. 291-2 A.W.N. 87. 

(4) Where a mortguge by conditional sale becomes an absolute sale by. reason 

of a foreclosure decree, a suit for pre-emption may be brought under 
this article within six years from the date of the order absolute and 
constructive possessiou given thereunder. 7 O.G. 8 dt 8 0.0. 184 (B). 

(5) In a suit for pro-omption in respect of a mortgage by conditional sale, the 

pre-emptor’s full right to impoaoh the sale does not accrue until a 
decree declaring tho conditional sale absolute and giving hinn pogses- 
siori. 8 A 54=6 A.W.N. 330. 

(6) ^ Where a mortgage by eonditionol BtUe had been duly foreclosed and at the 

expiration of tho year of grace a portion of the mortgageononey re- 
mained unpaid, kcld^ 'in a suit for pre-emption of the. mortgaged 
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A.-AppiicaOillty ot artlcte.rWit»»Wdj- 

!•— Suits for pre-ompiion— 

property, the cause of action arose froin the expiration of such year of 
grace,' when the conditional vendee’s title became absolute. 14 A. 
405*12 A.W.N. 108. 

(7) A suit to enforce a right of pre-emption, against the heir of a mortgagee 

by conditional sale, who has foreclosed, is governed by this article, 
where the subject of sale does not admit of physical possession and 
there is no registered deed of sale ; and limitation runs from the date 
of the expiry of the year of grace. 24 A. 17 (P.C.)=5 C.W.N. 888. 

(8) A claim to enforce a right of pre-emption, in the case of a mortgage by con- 

ditional sale, not accompauiod with possoBsion, acemes when the mort- 
gagee, after foreclosure, gets a decree for pesseKsiou, and is governed by 
• this article. 4 A. 414*2 A.W.N. 83. 

(9) - In the poriod of limitation begins on the date of the order absolute 

for foreclosure under S. 87 of the Transfer of Property Act, and not on 
the dale fixed by the decree for payment. 20 A. 875. 

(10) Whore a mortgage contains a covenant that, on default of payment within 

a certain time, the mortgage should become a sale absolute, and a 
foreclosure-decree is obtained thereon, a suit for pre-emption in res- 
pect of such property would be governed by this article and not by 
art. 10. 37P.R. 1894. 

C. — Bftle of shave of shamilat 

Where the whole of the property sold does not admit of physical possession, a 
share of nhamilat being included, and where the sale is not efiected by 
means of a registered deed, a suit for pre-emption would be governed 
not by art. 10, but by this article. SO P.B. 1893. 

D. ^Bale of nndlYided share iii*Joiiit holding 

A suit for pre-emption of an undivided share in a joint holding, which does not 
admit of physical possession being taken, and in which the purchaser 
acquires his title by foreclosure proceedings under Regulation XVII of 
1806 and a subsequent suit for possession, is not governed by art. 10 
but by this article. 30 P.R. 1892. 

E. — Bnit between rival pre-empton 

A suit, not for enforcing any right of pre-emption against the vendee, but for 
establishing the superiority of the right of one rival prompter over 
that of another, is not governed by art, 10 but by this article, 11 P.B. 
1893 ; 7 A. 167^4 A.W.N. 315. 

F. — Bale of undivided share 

(1) A suit for pre-emption in respect of a conditional sale of an eindivided share 
of an estate, would be governed by this article, and not by art, 10, as 
an undivided share cannot admit of physical possesupn. 87 P.B. 1893. 

^ 2 ) A in respect of a share in an undivided Zemindari, incapslto of 

physical possession, is governed by this article, and not by art, W, T 

0.0. L 
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A.— Applicability of apticle,— 

I.— Suits for pre-emption— f'concZiMZcci^. 

G. — Sale under unregistered deed 

' (1) Where the land hold does not admit of physical possession and the sale-deed 

is not registered, a suit for pre-emption is not governed by art. 10, but 
by this article. 1 P.Tj.R. 45- 

(2) Where the land sold does not admit of physical possession and the sale deed 
is not registered, a suit for pre-emption is not governed by art. 10, but 
by this article. 14 P.L.K. 1904. 

H. — Adding new defendant after time : — 

Where, in a suit for pre-emption, the vendee, from the original vendee, is added 
as co-defondant afte** the peiiod of limitation has elapsed, the suit 
must be dismissed, unless the second sale can be proved to be fictitious. 
25 P.B. iy0:J«74 ]^L.R. 1903. 

I. — Bale of property subject to usuficuctuary mortgage:— 

Where property in possession of the mortgagee thereof vra.s sold, a suit against 
the purchaser for pre-emption would be governed by this article and 
* not by art. 10, Llic right to sue accruing when the property was sold. 

90 P.R. 1880. 

J. — Miscellaneous 

Whore a certain share of the property decreed was transferred in favour of the 
defendant by virtue of an agreement between the docrce-holdor and the 
defendant, a suit to pre-empt that sharo is governed by this article and 
not by art. 10. 3 A.W.N. 6. 

2.— Declaratory suits. 

A. — Suit for declaration of title to land 

(1) Quaere. — Is a suit for a declaration of title to land governed by the limita- 

tion of six years or by that of twelve yciirs ? 19 W. tt. 32. 

(2) This article is applicable to a suit (or <i mere declaration without conse- 

quential relief. 6 C.P.L.B. 53. 

B. — Deelaration of Invalidity of a Hindu marriage:— 

A suit by a Hindu woman for a declaration that an alleged marriage of her 
daughter with the defendant was null and void, is cognizable by the 
Civil Courts. 14 W.R. 403. 

C. — Suit by Pars! to declare marriage void 

A suit by a Parsi to have her marriage celebrated in her infancy, declared void, 
is governed by this article, and limitation runs from the date of her 
attaining majority, t.e., twenty-one. (Parsi Marriage and Divorce Act, 
XV of 1865). 22 B. 430. 

D. — Suit for declaration of title and confirmation of possession : — 

A suit for declaration of the plaintiff's title to, and confirmation of, his posses- 
sion of the plaint property and to set aside an order passed under the 
Land Registration Act concerning the plaint property is governed by 
this article, the prayer to set aside the order of the revenue authorities 
being a surplusage. 10 G. 526. 



Art. ISO] 


lot XT of 1877 (INDIAN uxirinoN act). 0()0 

A.— Applicability of artlcte— 

a 

2 .— Declaratory suiU-:- fconUnued). 

E. — Suit for declaration of right to have land reglctered 

A fluit by the piirchasera of certain land to obtain a declaration of their right to 
have the registered in their name in the revenue records, is not 
governed by art. 144, and would be in time if brought within six years 
from the date of assertion or deni^ of the right. 19 B. 43. 

F. — Deolaratoj^ cuit^Attachment under Orlmlnal Procedure Code: — 

A suit for declaration of title to immoveable property, under an attachment fi 
under S. 146 of the Code of Criminal Procedure, and for profits there- U 
from, is governed by this article. 26 M. 410. 

0. — Deelaratory suit— Yatan 

A suit for a declaration of the plaintiff’s right to a vatan. 

Per Melville, J.— Six years’ rule applied under ol. IG, S. 1, Act XIV of 1859. 

Per Nanabhai Haridas, J.— Twelve years’ rule applied under cl. 12, 8. 1, Act 
XIV of 1859. 2 B. 120. 

H.— ‘Suit for eorreotion of settlement record and for declaration of title 

Where, in a suit for correction of settlement record, it was alleged that the de- 
fendant challenged the plaintiff’s title to the land in dispute, though 
the suit was barred by limitation so far as the prayer for correction of 
settlement record was conoernod, heldf the ('ourt should have tried and 
decided the question of plaintiff’s proprietary title and have given him 
a decree declaratory of such title, if it were proved. 27 P.B. 1681 ; 

35 P.B. 1880. 

1. — Suit for establishment of periodically recurring right and for property:— 

Where a suit for the establishment of a periodjcally recurring right carries with 
it a claim for a further righli, vii., the right to the property itself, 
article would apply and not art. 131. 10 C. 697. 

J. — Declaratory suit— Remission of revenue :— 

A suit for a declaration of the right to certain yearly remissions of revenue is 
not governed by art. 131 but by this article. 16 M. 294 M.L,J. 98. 

K. — Suit fbr deolaration of right and possession :— 

This article governs a suit for a declaration of rig]^t to, and of, actual 

in immoveable property, where the suit falls under no other article. 

20 A. 85»17 A.W.N. 193. 

L. -^Oaacellation of Deed— substantial relief:— 

Where the substimtial relief sought is the cancellation of an Hud^nunent or a 
declaration of its invalidity, and recovery of land is aoaujBary 
or mfflH^^Eplief," the 'suit will be one under'S' 39 or 
Specific Belief Act, and will be governed by art. 91 or by this 
for purposes of limitation. 25 A. 1 (P,G.)=4 Bom. li.B. 682«iGEw 
17. 849. 

TO 117 
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910 Act XV of 1877 (INDIAN UMITATION ACl). 

A,— Applicability of ^r^\c\e-‘(continued). 

a.— Declaratory suits— foon^inwcd;, 

M. — Deolaratofy suit barred -Inean barred:— 

If the claim for a declaration of title to corfcain allowance were barred, the claim 
lor arrears would also be barred. 15 B. 135. 

N. — Oeelaratory suit— Heirship 

Suit for a declaration of heirship will be in time if brought within six years 
from the dato of denial of title. Cause of action does not accrue from 
the date of the death of the previous ^wner. 15 B. 422. 

0 — Suit for deelaration and for accounts - 

A suit for a declaration, that the plaintiiT is a partner with the defendant .and 
that, if the partnership be found subsisting, accounts might be taken, 
is governed by this article and not by art. IOC. 2 A.W.N. fl7. 

01. — Deolaration of under-proprietary right 

A suit for is governed by this article. 8 O.G. 80. 

a 

0 2 . — Sait for deolaration and to clear a cloud on title : — 

A is governed by this article and not by art. J44. 1 G.L.J. 73. 

P.— MiieellaneonB suits for declaration:— 

(1) A suit by a purchaser, who alleged himself to bo in possession of the land 

purchased by him, for a declaration of bis title to the land against the 
defendant, who disputed his title thereto, would be governed by this 
article, and limitation would begin to run when tho defendant did the 
first act prejudical to plaintiiT’s title, if the latter had been in posses- 
sion as proprietor. 88 P.R. 1882. 

(2) A suit for possession and mesne profitfci or to declare that the defendant 

was a mere lesscse and was liable to be ejected, must bo brought within 
six years from the date when plaintiJl had constructive knowledge of 
the denial of his right and assertion of an adverse title in defendant. 
3 O.G. 56. 

(3) Where the defendant is in possession of land under a lease, a suit for a 

declaration that tho lease is not binding on the plaintii! would be 
governed by this article. 27 B. 515 i5B3). 

(4) A suit for a declaration of the plaintiff’s absolute right and title to certain 

premises add for delivery to her of title-deeds relating to these premises 
was governed by cl. 16, S. 1, Act XIV of 18.59. 6 M.H.G. 455. 

(5) The statute of limitation was inapplicable to a claim for a declaration of 

title, where the plaintiff was in possession of the land to which the 
<. declaration was required. 7 W.R. 96. 

(6) Suit for a declaration that an order of forfeiture under S. 158 of the Bom- 

bay Land Revenue Code, Act V of 1879, is illegal, is governed by thla 
article. 16 B. 455. 

(7) A Bxiit for a declaration that defendant purchased oertain property henamee 

for plaintiff is governed by this article. 25 0. 49*2 C.W.N. 76. 
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Apt. 120] Act XY of 1877 (indian limitation act). 

A.— Applicability of article— 

2 Declaratory suits— concluded ) . 

(8) A suit by au attaching creditor for a declaration that a certain decree is 

collusive and not binding on him and that he is entitled to sell certain 
property attached by him in execution of his decree, is governed by 
this article, and not by art. 11. 13 C.L.B. 139. 

(9) When the notice of ejectment given by the plaintiff to the defendant was 

cancelled as bad in form, the cause of action for a suit against the 
' 'defendant to declare that the latter had no right as proprietor or under- 
proprietor in the land arose on the day on which the notice of eject- 
ment was cancelled. 6 O.G. 142. See, also, 2 O.C. 79 (B). 

(10) A suit to have it declared that defendant was an ordinary tenant, the 

defendant having no notice of ejectment set up under proprietary 
tenancy and the Revenue Court having cancelled the notice on the 
ground that the defendant was more than an ordinary tenant, is govern- 
ed by this article, limitation running from the date of the order ef the 
Revenue Court cancelling the notice of ejectment. 7 O.C. 187. 

(11) Where the defendants, taking advantage of an entry in the Revenue 

papers in their favor, were trying to oust plaintiffs from their lands, 
and the latter brought a suit for a declaration of thwMr title, the suit 
was held to fall under B. 42 of the Specific Relief Act and to be 
governed by this article. 20 P.R. 1900*1 P.L.R. p. 100. 

(12) A suit for a declaration that the plaintiff was the Vralan of a devaaom for 

the delivery of the devasovi properties and for accounts by the defend- 
ant, who had denied the uraima right of the plaintiff’s predecessor in a 
suit, brought more than twelve years before the institution of the pre- 
sent suit, held barred by limitation cither under this article or art. 144. 

8 M.L.J, 214 -riefil. 456. 


3-— SuiU by reverAioners. 

(1) Suit by minor reversioner : — 

A minor plaintiff, instituting a suit falling under this article, is not excluded 
from the benefit of s. 7 of the Act simply because the right of some 
other person (through whom he does not claim) to sue for a similar 
relief is barred. 22 A. 33 (FB). 

• 

(2) Balt by person not presumptive reversioner 

A suit by a person, who is not the presumptive -reversioner at the time, for set- 
ting aside an alienation made by the widow, is governed by this article 
and not by art. 125. 14 M.L.J. 209 ; 10 M.L.J. 229. 

(8) Suit by reversioners to a Malabar stanom: — 

A suit by the reversionary heirs to a stanom in Malabar, for a declaration that 
a kanom executed by the present holder of the stanom was not bin&g 
on them or on the stanom, is governed by this article and not by art. 
91. 16 M. 138. 



T , lot XTT of 1877 (nroiAN uwaukiidK, a^). = {Art. 

' ■ , . . . 

• A.-Applloablllty of artlcle-^«H«*iw*;, 

« 

\ 3 .— 5nits by reiywrionera.—(eonelvdtd). 

(4) Balt by reTenionar for moTeabl«i:— 

Suit by a reversioner to recover moveable property, on the death of a female, is 
governed by this article, and limitation begins to run from the death of 
the female. 23 B. 725 (P.C.) » 1 Bora. L.B. 607 . 


(5) Alienation by widow 

j (a) A suit, by a reversioner to declare that a certain alienation made by the 
widow is void, must be brought within six years from the date of 
conveyance. 10 B.H.C.A.C. 351. 

(b) A suit by a reversioner for a declaration of bis title to property sold in 
execution of a decree against a Hindu widow is governed by this 
. article, and the cause of action arises when the property is sold and the 

widow is dispossessed. The suit for declaration must be brought within 
six years from the date thereof. 14 B. 512. 


(6) Balt by reyersioneF— property not alienated by widow 

« (a) k suit by a presumptive reversionary heir 2 >raying for a declaratory decree 

that he is entitled to succeed, on the widow's death, to property not 
alienated by the widow, but in the possession of persons claiming 
adversely to the* widow, is governed by this article and not by art. 125. 
26 M. 488. 

(h) A suit by reversioners, after the death of the widow of a testator, for the 
construction of his will and codicil and for declaration of their rights, 
would be in time if brought within six years from the death of the 
widow. 20 G. 906. 


(7) Alienations by sonless proprietor 

(a) A suit by a reversioner, for a declar^ion that an alienation made by a 
sonless male proprietor, is not binding on his reversionary interests, 
brought during the life-time of the proprietor, is governed by this arti- 
cle, and not by art. 91. 19 P.B. 1883. 

(h) A suit by a reversionary heir, for a declaration that a mortgage effected by 
the proprietor on his land is not binding on his reversionary interest, is 
governed by this article, the right to sue acoruiug on the date when 
the mortgage was created. Ill P.B. 1884. 

(c) A suit by a reversioner, for a declaration that an alienation made by a 

childless ppprietor will not bind his interest, is govBmed by this arti- 
cle and not by art. 91. 93 P.L.B. 1903 - 56 P.B. 1903 (F.B.) ; 58 P. 
L.B. 1901. t:. 

(d) Where a right to sue by a reversioner, to have an alienation made by a son- 

less proprietor declared vtid, was barred under the Limitation Act, 
. before the Pnnjab Limitation Act came into force, it cannot be revived 
by the operation of the latter Act, which was in force at the date of the 
institution of suit. 39 P.B. 1901. 

(e) Where a daughter's suit, to have an alienation by her mother, a widow, 

set aside, was withdrawn on the ground that the alienation was valid, 
a suit by the daughter’s son within six years from the withdrawal held 
not barred, the withdrawal giving a fresh cause of action. 25 M. 731. 
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Aft. IM] iet X¥ of (urDUM iitkriaa*>ir Act). 

, A.— ApplicaWHty of artlcier--ifco»*iw^^ 

4.*5iiits a^aiost Hindu son to enforcer father's debts. 

(1) The cause of action for a suit against the sons/ to pay their father’s debts, 

arises on the aa-Twe day as it does against the father, and the same limi* 
tation applies against both of them. 10 M.L.J , 248. 

(2) Where, for price of goods sold and delivered to a Hindu father, a suit is 

brought against the father or the son, on the original cause of action 
itself, art. 52 would apply ; but if, after a decree obtained against a 
.^.deceased undivided Hindu father, a suit is brought against the son, for 
enforcing the decree as against family property in his hands, this 
article would apply. 27 M. 243=-14 M.Ij.J. 84. 

fS; Whore a personal decree, payable by instalments, was obtained against a 
Hindu father and his two sons, a suit against his other sons to recover 
, the insLalmonts then duo from the ancestral property in the latter's 
hands was governed by this article, and time began to run from the 
date when each instahnent would have become due from the deceased 
father. 17 M. 122 = 4 M.L.J. 52. 

(4) A suit to enforce, against a Hindu son, a decree obtained against his father 
on the ground of the pious obligation of the sou to pay a debt due by 
the father, is governed by this article, there being no other article speci- 
fically applying to such a case. 18 ^I. 99—8 M.L.J. 1. 

fS) A suit against the son to enforce the liability to pay the father’s debt will 
be in time if brought within six years when the bond became payable 
or when the cause of action accrued. 23 A. 20G {follmmng 15 A. 75 
and refrfring to 23 M. 292 (P.B.) and 1C :M. 99). The latter case 
dissented from as to the terminus a tiiu) of limitation. 


5 .— Suits relating to pledges. 

Suit for sale of pledged pFopei!|y— Penpal remedy 

Where the plaint prays for sale of the property pledged and also for a personal 
remedy against the defendant, the suit will, so far as the former re- 
medy is coiicomed, be governed by this article and by art. 57 as regards 
the latter remedy. 116 P.R. IS81 ; 22 (1. 21 ; 17 A. 284-15 A.W.N. 
46 ; 27 M. 528 (F.B.) = 13 M.L.J. 445 ; 24 A. 251 (252). 

6.— -Suits for injunction. 


( 1 ) 

< 2 ) 

( 3 ) 


A under S. 54 of the 8pe«'ific Relief Act, not being specially pro- 


The limitation for a suit for an injunction restraining defendant from in- 
fringing a trade mark is six years from the date of accrual of oauso of 
action. L.B.B. 113 (1903), referring to 13 M. 446. 

A suit- by a lessor for an injunction to restrain the lessees from interfering 
with the lessor’s rights under a covenant in the lease t(^ enter upon the 
land demised and cut and take away certain trees, is governed by this 
article. 26 A. 391. 


(4) Where a lessee, under a registered lease, dug a tank without the loBSor’s 
permission as required in the lease, a suit to compel him, the&ssee, 
to fill up the tank or for compensation would fall under this article. 
6 C. 84«i6 C.L.R. 569. 
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[Art. 120 


Aot X¥ of 1877 (iNDUN jjmitatiok act). 

A.— Applicability of article— (wwfMMMdj. 

7. — Salts lor contribution. 

(1) Whore a part of the money, and not the whole, due under a joint decree, 

was roali^sed from the plaiiitilT by process of Court and paid over to the 
decree-holdrr, a suit for contribution against the other judgmout-debtor 
is governed either by this artieha or art. 61, the cause of action accru- 
ing from the date of payment to the docreo-holder and not from the 
date <jf the realization of the iiionoy by the Court. 20 M. 23. 

(2) Whore a plaiiitiiT, iifier getting a decree against one defendant for contri- 

bution, found it in)po.ssii>]n to realise the amount from that defe.ndant 
and brought a- suit at^iinst t.lic other doFendants to recover the deficit, 
the suit was fti'ld governed by this artielo. 1 P.L.R. p. 149. 

(3) Where, in execution of a joint decree against the plaintifi and defendant, 

the property of the plain tiiT alone was sold, it was doubted whether 
art. 100, .Act JX of 1871. cor resjion ding to art. 09 of the present Act or 
118=» 120 of the praseiii Act was applicaide to a suit by the plaintiff for 
contribution against the defendant. 4 C. .529. 

(4) A suit, based upon a covenant in an rkranutmah , for contribution in res- 

pect of a deliti which had been realized by the sale of the property mort- 
gaged by iilaintilT's father, wa’« he? ft to fall iindc‘r this article, the cause 
of action' arising when the plaintiffs were damnified (i.c.) when they 
were obliged to pay and did pay the mortgage -debt. 26 C. 241. 

(5) A suit for contribution again.sL co-lrustces is not governed by art. 100, but 

by this article. 20 M. 899. 

8 . — Suits for damages. 

% 

f 

(1) Where land acquired under the Land Acquisition Act had been taken 

possession of by Govei'nrnent before an award, a suit for damages for 
Collector’s refusal to make an award is governed by this article. 27 M. 
5.35-14 M.L.J. .173. 

(2) A suit brought under s. 3, Act X of 1836, by an indigo planter agaiust an 

instigator, who had successfully prevailed upon the ryots to bresk the 
contract entered into with the plaintiff, for diunages to the extent of the 
injury sustained, was governed by cl. 16, s. 1, Act Xl V of 1859. 5 W.R. 
277 ; 8 W.Ri 257 ; 7 W.R. 401. 

(8) A suit to recover damages for loss raused by carrying off a quantity of 
ur.tbre.shed paddy from the plaintiff’s threshing-floor, was goveroed by 
the six years’ limitation. 3 M.H.G. 165. 

(4) A«suit to recover damages for cutting and carrying away crops is a suit to 
recover the value of the crops, and, as such, is governed by this article 
and not by art. 49. 17 W.R. 277 (Note). This case is practically 
overruled by 26 C. 692 (F.B.^-2 C.W.N. 265. 

(u) A suit to recover damages oau.sed by wrongful deprivation of property is 
go\ern£d by Ihib article ai-d not ly art. 49. 10 Ji. B.C.A.C. 846. 



Art. 120] Act XY of 1877 (indiai^ limitation act). *Jir» 

A.— Applicability of article— 

■ 

9.— Suits relating: to mort^ges. 

(1) Mortgagee’s claim for mortgage-money 

A claim b}' a mortgagee for recover}’^ of the mortgage-moiioy , on the ground of 
the mortgagor's failure to secure possession to the mortgagee, is not 
governed by art. 97, since the liability is not one arising under the com- 
mon law but one imposed by s. (>8 of the Transfer of Property Act. 
To such a case, this article or art. 116 would apply. 21 M. 242--- 8 M.L.J. 
-r 81 {disthiguishinff 11 B. 475 on the ground that, when the case was 
decided, the Transfer of Property Act was not in force in Bombay). 

(2) Mortgage containing no covenant to pay : — 

In the case of a usufructuary iuortgago containing no covenant to pay, the 
right to sue for mortgage amount arises when the security is wholly or 
partially destroyed. This article applies to such a suit. 2 U.B.lt. 
(1807-01) 518. 

(3) Suit by mortgagee for sale 

Where a usufructuary mortgagee was not given possession of the mortgaged 
property, Uvlct, that a suit by him to recover money by sale of the 
mortgaged property would not lie and was barred by limitation, the suit 
having been instituted more than six* years from the date of mortgage. 
B M.Ij.J. 154 (F.B.) 

(4) Personal remedy on mortgage-deed 

There is no separate cause of action to enforce a personal covenant in a mort- 
gage-deed ; the cause of action for both roiiiGdies is one and the same 
and accrues when the covenant to pay is broken. 20 A. 512. 

(5) Suit to recover mortgage-amount charged on surplus sale-proceeds : — 

A ^in consequence *of the mortgaged property being sold free from 

iucumbrance.s for Govunimcnt revenue, is governed by this article or 
art. 132. 27 C. 180. 

lo.— Suits relating; to trusts. 

(1) Suit to vindicate trustee’s personal rights 

A to manage a trust and for possession of the trust properties is govern- 

ed by art. 123 or 145 or by this article. 6 A. 1(P.C.)»13 G.L.B. 39 « 
10 1.A. 90. , 

(2) Suit re equitable claim against trustee 

A suit relating to an equitable claim against a trustee liable to account, in 
which the relief sought is to have an account taken of the trust 
property and to recover whatever might bo due falls unj[er this article. 
7 A. 25=4 A.W.N. 219. ^ 

(3) Suit by assignee of decree-holder 

Where the judgment-debtor’s money in the hands of a trustee was attache^ in 
execution of a decree, a suit by the assignee of a decree-holder to 
recover the money was governed by this article, 11 A.W.N. 130. 



. iot XTt of 1«77 (niDUN uitiTAUfolir act). , [IrtlM 

/^...Applicability of article— 
lo.— Suits relating to trusts— 

(i) Bait to ^eot assignee of endoved property :— 

A suit by a person interested in endowed property for dispoBsession of tbe 
assignee of the last manager is governed by this article, time begixming 
to run from the date of the alienation. 9 P.H. 1904 ; 8 P.R. 1899. 

(6) Suit to follow estate of debtor 

A suit by tho plaiiitifis to follow the oRtate of their debtor in tho hands of the 
defendant and for declaration that a mortgage in favour of the defend- 
ant is void, as against the creditors of that debtor, is governed by this 
article and net by s. 10. 4 C. 897 aa4 C.L.B. 198. 

(6) Suit to recover property settled on invalid trasts : ~ 

Under this article the right, to recover property settled on invalid trusts accrues 
directly the property is conveyed to the trustees. 20 B. 511. 

(7) Claim In respect of breach of trust 

• A suit in respect of breaches of trust committed more than six years before the 
institution of the suit is barred by limitation. 20 M. 398. 

II.— Suits between principal and agent, &c. 

(1) Buit by principal against agent 

A suit by a principal against his agent, who denies the agency, to re- 
cover the amount that may be found due to him is governed by this 
article, the cause of action accruing on the date when the agency 
ceased. 14 C. 147 (PX.) 

(2) Buit against representative of agent for account 

Whether this article or art. G2 applied, a suit instituted within three years from 
the date of the agent’s death, against the representative of the agent 
for an account of money received by the agent, is within time, the 
cause of action arising from the date of the death of the agent. 96 P.B. 
1886. 

(3) Bolt for account of stewardship 

If the object of a suit is not to recover any property in s^cie, but to have an 
account of the defendant’s stewardship, it must be brought within six 
years from the time when the plaintiff had first a right to demand it. 
5 C. 910*6 G.L.B. 195. 

(4) Bait against son of a pleader for money paid to pleader:— 

A suit against the son of a deceased pleader to recover money paid by a client to 
him in his professional capacity will be in time, if brought within sis 

, years from tho date of receipt by the pleader. 25 A. 55. 

" 45} flidlt by pnrehaser of deoree against Judgment-debtor’s agent 

A, suit by the purchaser of a decree to recover money of deceased judgment- 
debtor in the hands of his agent is governed by this article. 18 A. 
368—11 A.W.B. 180. 
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Art. 120] Act XV of 1877 (indian lihitatiok act). 

A.— Applicability of 

■ 

II.— Suits between principal and agentf 6tc.-~(concluded), 

(6) Suit by vakil against client’s agent:— 

A suit by a vakil against his client’s agent, for the recovery of money paid by 
him to be delivered to his clients but not delivered, would be governed 
by this article, the cause of action arising from the date the plaintiil 
is compelled to pay money which the defendant was legally bound to 
pay. 2 M.II.C. 21. 

-•r* ■ * 

(7) Suit for account against executor: — 

A suit not to follow trust property in the hands of a representative of a trustee, 
but one to ascertain whether any trust remained to be administered 
after the payment of the testator’s debt and funeral expenses, or merely 
.for an account against the executor or his representative, is governed by 
this article, and not by article 10. 10 B. 242. 

(8) Suit against receiver:— 

Art. 89 is inapplicable to a suit to recover money in the hands of a Ueccivor 
appointed in execution of a decree. Such a suit is governed by this 
article. 8 O.G. 171. 

13.— 5uit for reatitution of conjugal rights. 

Restitution of conjugal rights 

(1) A suit for between Hindus is governed by this article read with s. 23 

of this Act. 13 A. 126 =>11 A.W.N. 18. further, same case noted 

at top of p. 743, supra). 

(2) See 28 G. 37 (45), where the applicability of this article to a suit for resti- 

tution of conjug^ rights has boon discussed. 

1 3 '—Miscellaneous Suits. 

(1) Suit by dispossessed non-occupancy raiyat : — 

Where a non-occupaiLcy raiyat vviis dispossessed from his holding, otherwise 
than in execution of a decree, a suit by him to recover possession 
would be governed either by this article or by art. 142. 31 G. Gil. 

(1-a) Articles sold in retail 

A suit to recover the value of articles sold by retail and supplied for household 
purposes would be goverued by art. 52, and not by this article. 7 W. 
B. 101. 

(NoTis). — This was a case under Act XIV of 1859. 

(2) Suit for cancellation or modification of certificate of rent ;— * 

^ will fall under this article or art. 14. 28 G. 676. 

(3) Suit to avoid Butvara proceedings 

A of a OoUeotor, is governed by this article and not by art. 45. 16 W. 

B. 271. 

vn 
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dl8 kot XV of 1877 (nfmAN limitation act). [Art. 120 

A.— Applicability of 2 irt\c\e— (continued). 

13.— Miscellaneous Su\tsr-‘(conHnued). 

(4) Suit by real owner against reoipieat of money 

Where compenBation-money was paid by (government to a certain person re- 
presenting himself as the owner, a suit, by the real owner, for recovery 
of the same from the person to whom it was paid, held governed by 
art. 116, Act IX of 1871 (aart. 120 of this Act) ; and time begins to 
run in such a case from the date of payment of the amount to defend- 
ant by Government. 6 C. 697 ; 8 W.B. 23. 

(5) Suit between oo-sharers 

A suit for possession of trees by some co-sharers of a vi^lago against the other 
co-sUarers, and to set aside the order of the Settlement OfUcers made in 
favour of the defendants, is governed by this article and not by art. 14. 

I A.W.N. 91. 

(6) Order not under Bs. 280-282 or B. 336, C. P. Code 

Where the order, passed on a claim, was one passed under s. 2G9 of the old Code, 
, and not one passed under s. 335 of the present Code, it was held that a 

suit (after Act X of 1677 came into force) for the establishment of the 
defeated claimant’s title and for confirmation of possession, was 
governed by this article and not by art. II. 9 C. 163 ; 11 C.L.R. 409 ; 

II C.L.B, 8G8. 


(7) Buit for money had and received by defendant for plaintiff’s use 

A suit by a landlord for recovery of his share of compenpatiou, allowed by 
Government for acquisition of land under Act X of 1870, the same 
being realised by the defendant-tenant, representing himself to be the 
owner, is governed by this article or art. G2, and not by art. 36. 8 
C.W.N, 202. 


(6) Buit by Mahomedan for share In inheritance:— 

A suit by a daughter (Mahomedan) claiming a share, by inheritance, from her 
father’s estate, alleged to be the joint family properties of herself and 
her brothers, was held barred by this article, when it was found that 
she had ceased to be a member of the alleged joint family since her 
marriage. Art. 127 held not to apply to such a suit. 7 G.W.N. 165. 

(9) Bolt by administrator Against executor 

A debtor, taking possession of the estate of his creditor as executor, is account- 
able for the amount of his debts to the estate as assets. A suit 1^ the 
new administrator to recover, from the executor of the deceased debtor’s 
estate, the property and eSeots of the deceased creditor, is governed by 
this article, the cause of action accruing from the death of such debtor- 
executor. 7 C.W.N. 476. 

(10) Bolt for money roidised under decree since reversed 

A suit to recover money realized in execution of decree, which was subsequently 
reversed on appeal, is governed by this article. 2 0,L.£l. 854. 
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^ A.— Applicability of article— 

la-'-MIscellaneous StL\tB-^(eontmv£d), 

(11) Suit for removal of manager of temple:— 

A suit for the removal of the manager of a temple, the removal of his control 
over the properties belonging to the temple, and for a declaration that 
the plaintiff is entitled to appoint another manager for the purpose of 
carrying out the object of the endowment, is governed by this article, 
and not by B. 10. 13 G.L.B. 39 (P.G.)-6 A. 1-10 1.A. 90. 

(12) Balt to jcecover purchase money 

(a) A suit to recover from the defendant the amount of purchase-money paid 
by the plaintiff upon a sale to him of certain land by the defendant’s 
father, was governed by the six years’ limitation. 4 M.H C. 266. 

(h) A by purchaser against decree-holder, the judgment-debtor being found 

.to have no saloabJe interest in the property sold, is governed by this 
article. 8 M.L.J. 134. 

(13) Suit to recovep advance 

Whore an agreement, executed before the Registration Law came into force, 
provided for tbo advance by plaintiff to defendant of moneys up to a 
certain limit on the security of certain bills, stocks Ac., a suit to 
recover the amount so advanced was governed by the six years’ rule 
under cJ. 16, S. 1, Act XIV of 1859. 6 B.L.B. 668=16 W.R.0.0. 1. 

(14) Suit by shebait’B heir against debntter estate:— 

A suit against a debutter estate to recover money advanced by the plaintiff’s 
father, a shebait, to meet the expenses of the debutter estate, is 
governed by this article, the cause of action accruing from the date of 
the death of the plaintiff’s father and not from the time the advances 
were made. 5 C.W.N. 273. 

(16) Suit by holder, against adbeptor, of Hundi:— 

Under Aot XIV of 1859, a suit by the holder of a Bundi against the acceptor 
was governed by cl. 16, and not by cl. 10, B. 1, of the Act. 4 W.R. 98. 

(16) Suit by lessor against beneficial lessees 

Where a lease was held benamee and the tenure passed away by sale in execu- 
tion of a decree to a third party, a suit by the lessor to recover, from 
^ beneficial lessees, the arrears of rent, was governed by the six 

years’ limitation under d, 16, S. 1, Act XIV of 1859. 16 W.R. 132. 

(17) Suit for property -DispoBsession by Magistrate*:— 

A suit by a person to recover possession of property, of which he was dispossessed 
by order of a Magistrate, brought more than three years alter the 
Magistrate’s order, was not barred under cl. 7. s. 1, Act XIV of 1869 
9 W.R. 480. 

( 18 ) Buit by some Joint-tenants against othen:— 

A suit by some joint-tenants for compensation for use and occupation against 
the other joint- tenants for having had exclusive use aud oooupation of 
some of the joint lands, is governed by this arcicle, and in suit, 
compensation for six years can bo obtained. 23 0. 799. 
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A.— Applicability of art\c\e-(tmtm»ud). 

13.— Miscellaneous Su\t&— (continued). 

(19) Suit to peoover pesidue of aupplus lale-proceeds 

A suit to rocovor the residue of tho sale-proceeds of an estate sold for arr^rs of 
Crovornnieiit revenue is governed by this article and not by art. 62. 
20 C. 51 (F.B.), ovefTuling IH U. 234. 

(20) Suit to oust nominated shebait 

A suit to oust a shebfiit from office, tho appoiiitmont to which is made by nomi- 
nation, is governed by this article and not by art. 124. 16 C. 770. 

(21) Suit for mutation of names in registry 

In a suit by a purchaser of k /amin village against his vendor to compel tho 
mutation of names in the register, tho cause of action arises from the 
date of the Collector's refusal to register, negativing the plaintiff’s 
right to tho village in question. 15 M. 850 »1 M.L.J. 231. 

(22) Suit by landlord for ejectment:— 

Where the det'ision of th(- Survey Officer, declaring that the defendant was an 
occupancy tenant, was not brought to the notice of the parties until 
when tho bfitkhat was framed and signed : held^ in a suit for ejectment 
by tho landlord, the limitation begins to run from the date of the 
boikhatf and not from tho date of the Survey Officer’s decision. 2 Bom. 
L.B. 228. 

( 23 ) Suit for recovery of security deposit:— 

A suit to recover deposit made as security for the duo discharge of certain office 
would be governed by this article ; and tho period of limitation would 
begin to run, not from tho date of plaintiff’s dismissal from office, but 
from the time when tho account of, charges due against the deposit was 
made and sent in to him. 12 0. 113. 

(24) Suit fop appoptionment of rent 

Though a suit is instituted as one for abatement of rent, still if it really be for 
apportionment of rent, the six years' rule will apply i and S. 19 of Bengal 
Act VIII of 1869 would not. 11 C. 284. 

( 25 ) Suit to enforce equitable claims:— 

A suit to enforce an equitable claim in respect of moveables wrongfully converted 
by a deceased person, against whom a decree had been obtained, such 
proceeds, being held by tho defendant as agent of tho representative of 
tho deceased, is governed by this article. 10 G. 860 » 11 I.A. 59 (P.C.) 

(26) Bait by auction-purchaser against lessee 

A suit* by an auutiou-purchaser of mortgaged property against a perpetual lessee, 
for declaration of the former’s rights, and to set aside the lease on the 
ground of its being against a covenant in the mortgage-deed, is govern- 
ed by this article, declaration of plaintiff's right being the substantial 
relief, and the other relief being merely a subsidiary relief. 22 A. 90, 
(Jollowing 16 A. 7S). 
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Art. 120] Act XY of 1877 (indun limitamon act). 

^ A.— Applicability of article— 

i3-‘-iVii8cellaneous Su\ts^(etmtinwd), 

127) Sait against Hahomedan widow by other heirs:— 

A suit by the .other heirs of a Hahomedan to recover from his widow a sum of 
money realised by her on account of a mortgage-debt duo to her 
docoasod husband, falls uuder this article, and must bo brought within 
six years of the date of realization. 19 A. 169=^17 A.W.N. 34. 

(28) Sait for maintenance of possession 

A suit ter. maintenance of posscssioTi in certain joint family property, by canool- 
ment of a deed of sale, executed by another co-parcGiicr, affecting 
plaintiff's interest in the property, is governed by this article. IG A. 73. 

(29) Suit against trespasser : — 

A suit against a trespasser, for removal of trees planted on a land belonging to a 
'/einindar. is governed not by article 32, but by this article, because a 
mere trespasser is not a person having any right to use property for 
specific purposes. 10 A. G34---8 A.W.N. 257. 

(30) Sait for declaration that land is khoti 

A suit for a declaration that certain lands were klwii lands and not dhnra lands 
as decided by the Survey Settlement Officer, is not governed by art. 10, 
but by this article. 18 B. 244. , 

(31) Purchaser taking possession of partnership property:-- 

Whore a decree-holder-purchaser took possession of the partnership estate sold 
in execution of a personal decree against a lYienibcr of the partnership, 
a suit by the other members to wind up the partnership is governed 
not by art. lOG, but by this airtielo, the cause of action accruing from 
the date of possession by the purchaser. 4 A. 437. 

(32) Sait against Municipal Committee 

( a) A for someth iii|; not done uuder the Municipal Act, no compensation 

being claimed in such suit, is governed by this article, and not by the 
special period of limitation contained in the Municipal Act. 4 A. 339 
(F.B.) 

(b) So, also, a suit for a declaration of plaiutiff’s right to open a market in his 

land, and for an injunction restraining intcrferenco with such right. 
Per Stuart, C. J., in 4 A. 102-=1 A.W.N. 148. 

(33) Suit under S. 270 of Act YIII of 1859 

A (corresponding to S. 295 of the present Civil Procedure Code) held 

governed by art. 118 of the old Act corresponding to this article. 1 A. 
833 (F.B). 

(34) 'Suit for recovery of money illegally realised;— 

Per Stuart, C.J., and Spankie, J.— This article is applicable to a^suit to recover 
money illegally realized from the plaintiff by the defendant under an 
illegal and improper order of a Court. 1 A. 333 (F.B.) 

(35) Suit for money drawn out of Court 

A suit to recover money drawn out of Court under a decree, since reversed, is 
governed by this article. 13 M. 437, 
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A.-Applioabllity of article-feontimiai;. 

i 3 .-MiscellanMU 8 SuIts-^oMtWww**;. 

(36) Suit to enfoFoe lien for unpaid-purchase money 

Held, that, in a suit by a vendor of equity of redemption in certain immoveable 
property to enforce his lion for unpAid-purchase money, it would be 
governed by this article, if the object of sale were not assumed to be 
immoveable property. 11 A.VV.N. 130. 

(37) Suit by heir against person in lawful possession of Government Pro-notes: — 

A suit for a share of Govornmont promissory notes by an heir, against one 
falsely professing to hold them under a will, is governed by this article. 
12 M, 487. 

( 68 ) Suit on pro-note 

A suit on a' promissory note payable on demand at any time within six years from 
the date of its execution, is not governed by art. 73, but by this article. < 
6 M. 290. 

(39) Suit for recovery of profession-tax : — 

A suit for the recovery of instalments of profession-tax under the provisions of 
the Towns’ Improvement Act, 1871, was governed by this article. 
3 M. 124. 

(40) Suit to recover office of Kurnam:— 

A "And lands attached thereto is governed by this article. 2 M. 283 ; 6 M. 
H.O.R. 301. 

(41) Suit to recover tasdik allowance 

A suit for a d'.'claration that the plaintiff, as Dfaarmakarta of a certain religious 
institution, is entitled to receive direct from Government a certain 
tasdih amount payable aunually, is governed by this article and not by 
art. 131. 13 M.L.J. 267. 

(42) Suit to recover immoveable property under award 

A suit to recover immoveable property under an award is governed, either by 
article 144 as being a suit for possession of immoveable property, or by 
this article as being a suit to enforce an award for which no special 
period is prescribed by the schedule. 10 M.L. J. 206. 

(43) Buit to recover profits of hereditary office 

A suit to recover the profits of a hereditary office wrongfully withheld is 
governed by this article. 9 M.L.J. 163. 

(44) Buit against Mushavirs of a mosque 

A suit against the Mushavirs or directors of a mesque for a declaration that 
they were not entitled to carry on the management of the masjid and 
its property, for removing them from their position aa directors, for an 
account being taken of moneys received by them and for directing 
them to make good such sums aud also sums, which, but for their 
wilful default, they might have received is governed by this article and 
must be brought within 6 years from the date of cause of action, 
18 B. 401. 



Art. ISO] Aot XT of (iH&uif act). 92:^ 

A.— Applicability of article— 

e 

13 — Miscellaneous Suita— 

(45) Suit foF peoovery of gharvara duet > 

A— — ■ -IS gOYeriied by this artiole and not by art. 182, the same not being 

malikhana or haks. 3 O.G. 203. 

(46) Suit to reooYor money depoeited in Government treasury 

A suit to recover money deposited in a Qovernmont treasury is governed by the 
six years’ limitation. 2 N.W.P.H.G. 379. 

(47) Suit against Government 

Where a Magistrate, by an order under the Criminal Procedure Code, awarded 
certain money to Government as part of money stolon from Govern- 
ment treasury, a suit against the Government to recover the amount 
so awarded held governed by this article, the defendant not having 
shown that any other article applied to the case. 59 P.B. 1866. 

(48) Deposit of money by customer to banker - 

Art. 145 docs not apply to a deposit, by a customer, of money with a banker to 
be idaced to the customer’s credit in account current. This article 
may ai)ply. 74 P.B. 1882. 

(49) Suit for correction of settlement record ;— 

Where the names of the defendants are entered in the settlement record as 
proprietors of certain laud, a suit by the plaintiffs for amendment of 

. the settlement record and the entry of their own names instead of the 

defendants’, is governed by this article, the cause of action arising from 
the date when the record of rights was sanctioned under S. 20, Act 
XXXIII of 1871. 79 P.B. 1879. 

(50) Suit by liquidator of Company for calls 

A suit by the official liquidator of a registered Company to recover, from the 
share-b older, who had forfeited his share, moni^ydue by him in respect 
of unpaid calls on his share is governed by this article. 160 P.L.B. 
1903. 

(51) Suit for profits by a co-sharer against lambardar:— 

A —is governed by this article. 10 G.P.L.B. 98. 

(52) Son claiming share in father’s proprietary right 

A suit by a son claiming, as against his uncle’s sons, a share in the pioptietaiy 
rights conferred on his father at the settlement, is governed by thia 
article and not by art. 127. 6 G.P.L.B. 40. 

(53) Suit to recover money wrongfully paid to defendant 

A — > — , the plaintiff being entitled thereto, is governed by this artiole. 5 G.P. 
L.B. 9. 

( 64 ) Suit by unsuecessful decree-holder 

Where the decree-holder, who is unsuccessful in the claim-proceedings, BUii|l for 
a declaration that another decree, in execution of which the olaiinant 
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A.— Applicability of article— fcontinucdj. 

13.— Miscellaneous Suits— continued). 

got possession of the attached property, was fraudulent and collusive, 
the suit will be governed by this article. 13 G«L.R. 139. 

(55) First crop assessment made over by Government ; — 

Where, the Government having directed certain ryotwari tenants to pay the first 
crop assessment of certain lands to the trustees of a religious institution 
instead of to the Government, the trustees sued the ryots for 
recovery of arrears personally against the ryots and as a charge on the 
lands, the suit was hold not to be one for ' rent,' and was governed, for 
purposes of limitation, by this article and not by art. 110. 20 M. 

730:^ 13 M.L.J. 248. 

(5G) Suit by purchaser at execution-sale 

A for recovery of money paid by him for the purchase, on the ground of 

want of title in the judgment-debtor, is governed by this article and 
not by art. 62. 16 M. 361 »3 M.L.J. 361. 

(57) Suit for compensation money: — 

In execution of his money-decree, a decree-holder attached some property. A 
claim was preferred and the property was released from attachment. 
The decrcc-holdTer, in a regular suit brought by him, obtained a decla- 
ration that the property belonged to the judgment-debtor. In the 
meantime, the property was taken up by Government for public pur- 
poses and the compensation-munoy was paid to the claimant. Tha 
decree-holder having attached and sold this amount as debt due to the 
judgment-debtor, plaiiitiiX purchased the same and now sued the 
recipients of the amount from the Government. Such a suit was held 
not to bo one falling under art. 62, but one under this article. 15 M. 
382. 

(58) Suit by defeated claimant 

Where a suit by a ponson, against whom an order under S. 246 of Act VllI of 
1859 was passed, for establishment of bis right to the property in dis- 
pute and for confirmation of possession, was dismissed not on merits 
but for non-payment of costs for service of summons to defendant, a 
similar suit subsequently brought for the same relief would not be 
governed by art. 11 but by this article. 9 0. 163=11 G.L.B. 409, 

(59) Bait for ejectment abd for removal of treoB 

Where a suit for ejectment, by a landlord against his tenant, contains an oltor- 
uativB claim to compel the defendant to remove trees from the lands 
leased to him lor agricultural purposes, this article would apply, and 
^ not S. 27 of Bengal Act VDI of 1869. 9 G. 147«12 G.L R. 418. 

(60) Suit by Hindu son against widow for immoveable property : — 

A suit by the sons of a deceased person against his widow, for the recovery of 
immoveable property of the deceased in her possession, would be 
governed either by this article or art. 144, and not by art. 123. 6 0. 
692=6 G.L.R. 605. 



Art. 120] Aot XV of 1877 (ikbiak LiHtTA*FioK act). 

A.— Applicability of article.— 

13 .— Miscellaneous Suits-- fcofUinuedJ. 

(61) Bait for eompenBation-money 

Where the alienee from a widow received the compensatioii-money under the 
Jjand Acquisition Aot, in deposit with the Government, a suit by the 
reversioner to recover that amount from the alienee would be governed 
by this article and not by art. 62. 5 C. 697 O.L.B. 45. 

(62) Bait for turn of wonhip:— 

A suit for a turn in the worship of an idol was governed by this article. 4 C. 

683. 

(63) Bait by Inamdar for rent against tenant not let into possession 

Where the defendant was not placed in possession of the lands held by him , 
either by the Inamdar of the village or his predecessor in title, a suit 
by the Inamdar for arrears of rent would bo governed by this article 
and not by art. 10. 25 B. 556. 

(64) Buit between co-sharers:— 

A suit by some oo-sharcrs of a village against the other co-sharers for possession 
of trees and to set aside the order of, the Settlement Officer made in 
favour of the defendants, is governed by this article. 1 A.W.N. 114. 

(65) Bolt by liquidator for calls 

Suit by liquidator for calls is governed by this article, while the suit by the 
Company itself is not. 10 B. 483. 

( 66 ) Bait by Inamdar against Khatedar 

This article is applicable tq a suit by an Inamdar to recover arrears of assess- 
ment due from a khatedar. 6 Bom. L.B. 423. 

(67) Balt for cancellation of instrament 

Where, in a suit by a landlord against a tenant for the cancellation of an instru- 
ment, under which the latter purports to hold his tenement, the re- 
covery of possession of the tenement is put in as a consequential relief, 
the suit would be governed either by art. 91 or this article, os it would 
come within S. 39 or 42 of the Specific Relief Act. 4 Bom. L.B. 832 
(PC.) 

( 68 ) Bnit under B. 21 of Act 1 of 1B80 (Bombay) 

This article governs a suit under S. 21 of Bombay Act I of 1880. 3 Bom. L.B. 
420. 

(69) Bait by Inamdar agalnit Inferior holders 

A suit by the plaintiff-lnamdar against inferior holders, to recover airears of 
assessment in respect of lands held by them, is governed by this article 
and not by art. 110, as the suit is not for rent against the tawa-n j|| | 3 
Bmn. li.B. 136* 

vn 
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A.— Applicability of article.— /"cowc/wded;. 

13 .— Miscellaneous Suits— (concluded). 

(70) Suit to recover value of repairs 

Where there is no express agreement as to the payment for the repairs of a 
bungalow. I/eld, that, on the performance of the repairs, an implied 
contract to pay their value arose, for which the period of limitation 
was six years. 9 B. H.G.A.C. 

(71) Suit for arrears of deshmukhi vatan 

The period of limitation to recover arrears of d^^sJi/mukhi vatan is six years. 8 
B. H.C.A.C. 107. 

(72) Suit to establish right to toda-garas : 

A suit to establish a right to a toda-garas allowance and for arrears of the same, 
ioust be brought within six years, as toda-garas must bo presumed to be 
moveable property. 4 B. H.C.A.C. 181). 

(78) Merais or customary dues : 

A suit to recover mrrais or customary duos on account of a Ctiattram is govern- 
ed by this article and not by art. 110, as nierai is not ' rent ' and the 
claim docs not arise out of a relationship of landlord and tenant. IG 
M. 805. 

(74) Suit for possession of office 

A suit for possession of office is governed by this article. 26 M. 118. 

(75) Claim by contributors for distribution : — 

A claim by some of the contributors to a common fund for a distribution of the 
same is governed by this article. 28 M*. 588. 

(76) Suit for emoluments of hereditary office ii- 

A suit to recover money due by custom as an emolument of an hereditary office 
is governed by this article, as it is not one for the possession of an 
interest in immoveable property. 22 M. 351. 

B.— Article inapplicable. 

Suit by a member of a Joint Hindu liamlly 

A against another, after separation, for realisation of the former's share in 

moneys collected under a bond executed in the latter's name alone, is 
governed lay art. 62 and not by this article. 6 A. 442a4 A.W.N. 154. 

A.— Suite tor declaration. 

(1) Suit for declaration 

(a) f A suit for a declaration that on order by a District Judge appointing the 
defendant as a member of a temple committee is illegal and invalid, 
is not governed by this article, but by art. 13. 8 M.L.J. 128. 

(h) A suit by a defeated claimant to declare his right to attached property is 
governed by one year’s limitation and not by this article. 11 G.L.B. 
596. See, aJso, 8 C.L,B. 54. 
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, B.— Article Inapplicable— 

A.— finite lor declaration— 

(c) A claim to a declaratory decree ass to the erroneouBness of an order under 
S. B21, Oriminal Procedure Godoi permitting the defendant to erect 
a draiii-pipo to take water from plaintiff's reservoir, was governed by 
the twelve years' limitation. 17 W.B. 281. 

( d j A — — of the plaintiff's right to recover a moiety of the offerings made at a 
shrine is governed by art. 131 and not by this article. Kveu if this 
•article applied, the particular suit was held to be in time, having been 
brought within six years of the first refusal, when the cause of action 
arose. 3 O.C. 851 (357) (B.) 

(2) Suit foF declaration of proprietary right : — 

A ito land in plaintiff's possession free from liability to pay rent is not 

governed by this article, snob a suit being one substantially for posses- 
sion of immoveable property. 3 A . 40. 

(3) Substantial prayer, declaration of title 

Tn a suit for a declaration that the members of a Nambiulri lllom^ to which the 
plaintiffs belonged, were the solo heirs and successors of another Tllom, 
and for the possession of certain land, the property of that Illam, it 
wm; found that plaintiff’s Kamavan had been adopted into that Jlhin 
and both the Tllovis had been anialganiatod by a Karar executed by 
tbo wife of the last male member of that Tfhm and that she had died 
less than twelve years before the suit. Held, the suit was not govern- 
ed by art. 91 nor by this article, mid wos not burred by limitation. 
16 M. fi. 

(4) Suit for declaration and kiosieBBion 

A suit by a defeated elaimant to establish his right to the property in dispute 
and recover possession of the property, is governed by twelve years' 
limitation. 9 C. 230=12 C.L.B. 139. 

B. — Suits for contribution. 

Bait for contribution 

— (a) This article is inapplicable to suits for contribution, art. 99 being appli- 

cable to such suits. 7 A.W.N. 128. 

(b) This article does not apply to a suit for contfibution in a case where the 
amount w'as realized by sequestration or sale of the property of the 
person seeking contribution . Per Bhashyam Ayyangar and Moore, JJ. , 
26 M. G86(F.B.) 

C. — Suits for pre-emption. « 

(1) Mortgage to ripen into a Bale 

Art. 10 is not restricted in its operation to sales having immediate effect. A 
conditional sale ripening into an absolute sale will fall within art. 10, 
and not within this article, if the whole of the subject of the sale 
admits of physical possession. 76 P.B. 1895. 
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Act XY of 1877 (INDIAN LIMITATION act). [Art.196 

B.-«Artlcle Inapplicable— 

C.-^$ulta tor pre-emption— f'concIucMj. 

(S; Bait for pre-emption 

(a) • A Huit by a landlord to enforce a right of pre-emption over absolute occu- 
pancy fields is not governed by this article, but by art. 10. 6 G.P.L.B. 
67. 

fb) A claim for pre-emption is a claim in respect of a sale and is governed by 
art. 10 and not by this article, even where the sale-deed does not 
correctly describe the property sold. 1 A.L.J. 247. 

(3) Suit by pre-amptop for money paid 

Either this article or art. 97 would govern a suit to recover money paid by a 
pre-emptor under a decree for pre-emption which afterwards became 
void, the cause of action arising on the date the decree became void. 
8 A. 273=r.6 A.W.N. 95. 

D«— Suits for accounts. 

(].) Suit for account and for money found dne 

Article 89, and not this article, is applicable to a suit by a principal against an 
agent for an account and for money that may be found due upon such 
account being taken. 8 G.W.N. 113. 

(2) Bnit by ward against guardian 

(a) Art. 62, and not this article, is applicable to a suit by a ward against the 
guardian to recover specific sums received during plaintiff's minority, 
such a suit not being one for an account. 56 P.B. 1883. 

(h) If the suit be for an account, this article would apply. 64 P.B. 1891 
and 33 P.B. 1897. 

{3) Bait for partition and acconnti 

A suit by a member of a joint Hindu family for partition of the anoestral pro- 
perty with the additions to the estate purchased out of the profits 
thereof, and for an account, would not be governed by this article. 
14 C. 493-14 1.A. 37 (P G.). 

(4) Bnlt against heirs of deceased debtor on account stated 

A suit against the heirs of a deceased -debtor to recover money duo on an 
account stated between the plaintiff and the deceased debtor, is not 
governed by this article but by art. 64, the cause of action being one 
and the same, namely, when the debt was found to be due on the 
account stated.' 25 A. 67. 

(6) Bait against testator's widow re trusts 

Where a suit prayed that the charitable trusts of a testator might be carried 
out, and sought for accounts against the testator's widow and certain 
trustees and for a soheme for the management of the trust property, 
the suit was governed by S. 10, and not by this article, since the suit 
was for the purpose of following the trust property in the hands of the 
defendant and for applying the property to the proper purposes of the 
trust, 18 B. 551. 
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, B.— Article Inapplicable— 

B.-5ttlt relation to legacy. 

Balt for legaoy 

Where the prayer for the administration of an estate is only ancillary to the 
plaintifE’s claim for a legacy, this article will not apply, but art. 123 
will bo applicable. 12 M.L.J. 188 *26 M. 861. 

F.— Miscellaneous suits. 

(1) Bnit agtfnkt tenants : — 

A suit by a landlord for the removal of trees planted by the defendants on land 
held by them as occupancy tenants under the former would bo govern- 
ed by art. 32 and not by this article. 8 A, 446=-6 A.W.N. 210. 

(2) Suit for apportionment of kattubadi : — 

A^ , the apportionment made by the Collector being illegal and without 

authority, is not governed by this article. 3 M.L.J. 258—15 M. 492. 

(3) Bnit by mortgagee against mortgagor’s creditors 

A suit by a mortgagee to recover the mortgage-money from the defendants, the 
creditors of the mortgagor, who had drawn out the surplus salo- 
proceods of the mortgaged propei;^y sold for arrears of Government 
revenue, is governed by art! 132 and not by this article ; but interest, 
by way of damages, on the mortgage amount will be awarded only for 
six years prior to suit. 5 C.W.N. 356. 

(4) Bait by childless proprietOF’s collaterals 

Where a ohildless proprietor alienated his property to the knowledge of the colla- 
terals and died, a suit by the latter (the collaterals) for possession of 
the property, brought more than six years after the proprietor’s death, 
held not barred by limitation, the article applicable being 144, it not 
being necessary for the maintenance of such a suit that a suit for a de- 
claration, that the alienation was not binding on the plaintiHs, should 
have been brought. 116 P.B. 1890 (F.B.), {distinguishing 10 P.B. 
1890.) 

(5) Bnit by mortgagOF foF excess Fents and pFoflts 

Where, after the mortgagor has obtained possession of the mortgaged property 
in execution of a decree for redemption, a suit to recover from the 
mortgagee the excess rents and prodts^collectcd by him, is not govern- 
ed by this article, but by art. 105. 4 O.G. 365. 

(6) Bnit foF poBsession of immoveable pFopcFty 

Where the will of plaintiff’s father provided for the devolution of certain pro- 
perty in a manner unfavourable to the plaintiff, a sutt by the latter for 
the recovery of the property on the basis of his title is governed by 
art. 144, his omission to sue for a cancellation of the will or foe a 
declaration that it was null and void not barring his rights. 66 P.R. 
1894 ; 110 P.B. *1890 (F.B.) ; see, also, 54 P.B. 1891. O/. P.R. 
1690 (F.B.). 
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B.— Article inaDplicable-CconJwMed;. ^ 

F.— Mlscellaneotts suits -(continued). 

(7) Suit to enforce award 

A suit to enforce an award mcyde by arbitrators is governed by art 113 and not 
by this article. 67 P.R. 1889. 

(8) Suit by Pi^arl for temple lands:— 

A suit by a Pnjari for possession of the temple lands managed by defendant on 
behalf of the temple and for an account is governed by art. 144 and 
not by this article. 8 G.P.L.R. 40. 

(9) Suit against sons on mortgage bond given by Mitakshara father : — 

A suit upon a mortgage bond executed by the father in a Mitakshara family 
without the consent of his minor sons, brought against the sons, is 
governed by art. 132. 2 C.W.N. 603. 

(10) Suit to recover arreare under lettlement-decree 

A suit to recover arrears of money due under a settlement decree is a suit to 
enforce a charge upon immoveable property, and is governed by art. 

* 182 and not by this article. 7 O.G. 108. 

(11) ' Suit for right of worship 

A suit for a pdlla or right of worehip of an idol in turn, is not governed by this 
article, but by art. 131. 8 C. 807. 

(12) Suit for recovery of mortgage-debt out of surplus sale-proceeds 

Where a mortgaged property was sold for arrears of ( iovt. revenue, a suit by the 
mortgagee for the satisfaction of the mortgage-debt out of the surplus 
sale-proceeds would bo governed by art. 132 and not by this article. 31 
G. 745. 

(13) Primary relief, mandatory injunction —Secofidary relief, ejectment:— 

Where, in a suit by a landlord against his tenant, the primary relief sought was 
in effect a mandatory injunction, directing the defendant to fill up a 
tank excavated by him contrary to the provisions of the tenancy and 
the secondary relief was for ejectment, the suit was governed by art. 
32 and not by this article, 26 G, 564 (F.B.) 

(14) Suit for haq-l-ohahamm 

A by a Zemindar is not governed by this article, whether the claim is 

based on custom or ptherwise. 18 A. 430--16 A.W.N. 140 {following 
1 A. 444 (F.B.) and 2 A. 358). 

(15) Suit for possession of property attached by a Magistrate :— 

A suit for possession of property attached by a Magistrate under s. 146, Gi. P. 
Gode, is not governed by this article or art. 47, but is governed by art. 

' 142 or 144. 20 A. 120. 

(16) Suit to enforce penal provisions:— 

A claim under S. 2 of Act XllI of 1659, to recover an advance made to a 
labourer, is not governed by this article, as proceedings taken under the 
above Act ore not suits. 11 M. 832. 
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B.'-Article Inapplicable— ^oonciiKtedJ. 

F.— Miscellaneous suits— 

(17) Suit to sell moveables pledged:— 

Where a debtor executed an unre^etered bond and as collateral security pledged 
certain moveables, a suit to recover the principal and interest by sale 
of the moveables is governed by art. 80 and not by this article, the 
right to sell the moveables being an accessory to the right created by 
the bond. U M. 153. 

(18) Suit for^eompensation for wrongful attachment: — 

A suit for compensation for wrongfully procuring an attachmeut of moveable 
property, before judgment, is not governed by this article, but by art. 
49. 6M.L.J. 80. 

iOid LawO 

(1) Suit for divorce a vinculo \— 

The provisions of the statute of limitation did not apply to a suit for divorce 
a vinculo. 10 B.L.R. 301^18 W.R. 480. 

(2) Suit to recover money 

(a) A suit to recover money duo under a written instrument executed before 
Act XVI of 1864 came into force, was governed by cl. 16, S. 1, Act XIV 
of 1859. 2 M.U.G. 329 ; 2 M.H.C. loi, 

(h) Under Aot XIV of 1859, suits upon written instruments which could not 
have been registered under the law, were governed by the six years' 
limitation under S. 1, cl. 16. 11 M. 207. 

Part VII.L — Twelve yearn, 

121 . — ^To avoid^*Miiciimbrances^*^ Twelve years. Wlien the sale be- 
or iiTider-teiiures^'*^ iiNan en- comes final and 

tire estate sold for arrears coiicliiaive. 

of (rovernment revenue, or 
in a •patni taluq or other 
saleable ttsiiiire sold for 
arrears of i-oiit. 

(Old Acts.) 

[Arts. 119 efr 120 of Act IX of 1871.— 

Art. 119, Col. 1 — By an auction-purtsbaser or any one claiming: 
under him to avoid incumbrances or under-tenures in an 
ontii'c estate sold for arrears- of Government revenue, the 
estate being:, by virtue of such sale, freed from incumbranceB 
and under-tenures. Cols. 2 & 3. — Same as abqve. 

Art. 120, Col. 1 — To avoid incumbrances or under-tenures in a 
•paim taluq or other saleable tenures sold for arrears of rent, 
the taluq or tenure being, by virtue of such sale, freed from 
iijcumbraiices and under-tenures. Cols. 2 & 3.— Same as 
above. 
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(Old Aeti.)—(conc2u(26(l). 

See, 7 and Sec, 1, el 12 ef Act XIV ef 1859,-- 

Sec, 7, — In suite io o/eoid ineumhrances or uieder-tenures in an 
estate sold for arrears of Government revenue due from such 
estate, or in a putn^ talook or other saleahle tenure sold for 
arrears of rent, which, hy virtue of such sale, hecomes freed from 
incumbrances and under-tenures, the cause of action shall he 
deemed to have arisen at the time when the sale of the estate, 
talook, or tenure became final and conclusive. 

See. I, cl. 12. — To suits for tius recovery of immoveable property 
or of any interest in immoveabie property to which no other 
provision of this Act applies — the period of twelve years from 
the time the cause of act ion arose.'] 

(Votes) 


Scope of article. 


The article is inapplicaible to the case of an auction-purchaser of an estate sold 
for arroarr of revenue not accruing upon itself. Such a person cannot 
avail himself of the benefit of this article. 22 G. 244, quoted in Mitra's 
Limitation at p. 963. 

See, further, 4 0. 860»eC.L.R. 6 and 9 C. C83»12 C.L.B. 804 (F.B ) under 
Heading 8, infra. 


I. 

Meaning of 


•Avoid.* 


The word * avoid ’ must be construed as * to do something in exercise of the 
right of avoidance.* 4 C. 860 *4 C.L.B. 6. 


lYolduiQe to be vithin veMonable time 

Justioe and sound policy require that the option of avoidance should be exercis- 
ed ‘within a reasonable time,' but this object is in some measure 
secured by the Limitation Act. 11 W.B. 10 (P.G.) quoted in Mitra’s 
Limitation, at p. 962. 


2.—* tacombrmnee.* 

(1) Uadev-toBOM 

An under-tenure is an * incumbrance * within the meaning of S. 66, Bengal Act 
Vm of 1869. 9G.683(F.B.)=^12^.L.B. 804. ^ 

(2) Advepie poteeiBion 

is an incumbrance within the meaning of this article. 25 0. 1G7 22 0. 

244 ; Cf, 19 C. 787 and 10 W.B. 15. 

A suit by auction-purchaser of a pufni-talnq to recover poasessiou of land within 
the taluq against a trespasser, time would begin to mn from the date 
c when the sale becomes final and conclusive. 26 C. 167. 

(8) Bolt lor poiseuioB by a purchaser 

In a suit for possession by a purchaser at a putni sale under Begulation Vm of 
1819, he is not affected by any adverse possession prior to date of sale, 
and is entitled to the putni free from all incumbrances and in the con- 
dition in which it wsa created. 19 0. 767. 
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• 2.—* incumbrance. *^(conclii4ed ) . 

(4) Suit by aBsi^nee of auction-purchaser: — 

(n) A suit by the assifpiec of an auotion-purchaser at a reveiiuo sale, to resume 
Iftkhrnj lands, is governed by the twelve 3'ears’ period, either under this 
article or art. 130, which period is subject to the limitation of CO 3’ears 
which would be a bar to the Government. 10 C.L.K. 41 . 

(0) The transferee of a purchaser at a revenue sale acquires all the rights of the 
transferor, if the transfer follows immediately upon the sale or within 
a reasonable time thereafter. 2^2 W.R. 29 : 6/. 15 W.R. 481; 9C 
■'C83UW5). 

(c) A suit by the plaintilT, who has purchased the estate from the purehasoi’ at 
a revenue sale, to resume the land, must be instituted under this arti- 
cle and art. 130, within twelve years of the revenue sale, if his right 
accrued to him on the date of the revenue sale. 22 C. 244 (250, 251). 

(5) Laches of old ppoppietor 

(a) The ‘ incumbrance ’ under S. 71, in Assam Land jirid Revenue Regulation 

I of 188fi. includes not merely an incumbrance created by the previous 
hold(4r, but also an incumbrance created by his acquiescence or laches, 
and a purchaser at a revenue sale is entitled to avoid the interest ac- 
quired by any one by adverse possession. 26 C. 194 = 3 C.W.N. 108. 

(b) In a suit to recover possession of land by a purchaser at a revenue sale, the 

purchaser is not aflected by the laches of the old proprietor. 15 C. 353 : 
C/., 8 W.R. 02 ; 8 W.R.22, 222 ; 11 B.L.R, 71(P.C.) ; 10 WB. 16. 

(c) The purchaser of a putni taluq for arrears of the landlord’s rent acquires 

It free of all incumbrances created by the outgoing putnidar, and, in a 
suit by the purchaser to recover possession, the cause of action arose, 
under Act XIV of 1859, from the date of sale. 17 W.R. 407. 

(6) Acts OF omiBBions of previoiiB Zemindar : - 

An auction-purchaser of • Zomindarj at a revenue sale is not affected bv any 
difficulty arising from the law of limitation, nor is he conclusively 
barred by the acta or omissions of the former Zemindar, whatever pre- 
sumptions may arise from the omission to question the tenure by those 
who preceded him iu the Zemindary. 11 B.L.R. 71 (P.C.) 

(7) Suit for FOBumption of lakheraj grantB 

. In a suit to resume lak^raj grants made subsequent to Ist December, 1790, 

heldt the Govorument, or auction-purchaser claiming under the Govern’ 
ment, must sue within 60 years under art, 149, and that a purchaser at 
a revenue sale is governed by the twelve Jears’ period either under this 
article or 130. which period is subject to the limitation of 60 years 
which will be a bar to Government, . 8 G. 230 (236. 236). See No 4a* 
supra. ' ' 

(6) Case of FelinqtaiBhment by putnidaF ^ 

Where the piUni comes to an end, not by reason of any sale for arrears of rent 
but by voluntary relinquishment by the putnidar in favour of the 
Zemindar, a suit by the latter to recover possession of the land ie not 
gpvet^ by this article but by art. 144, the cause of action abieinir 
from the date when the possession of the defendants became adverse te 
the plaintiff. 36 0. 460. ^ ^ 

Tn 130 
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J.— * Vader-teaunB. ’ 

A 

(1) Suit by auctlon-parchasep of a patni 

fa ) This article is applicable to recover possession of the su bject of under-ten ure 
by an auction-purchaser of a puini at a revenue sale, the cause of 
action arising from the time of auction-sale, inasmuch as all under- 
tenures created by the former holder of the tenure are ipso facto avoid- 
ed by the sale, and not merely voidable at the option of the purchaser. 

4 G. 660.4 C.L.R. G. 

But seed C. C83.12 G L.B. 304, where it is held that the sale of aputnA tenure 
for its own arrears uiidor Ss. 59 and GO, Bengal Act VIII of 1869, does 
not per se avoid the darputni tenures, but only renders them voidable 
at the option of the purchaser. 

(2) Sale of under-tenure under Act X of 1859 

Where an under-tenure was sold for arrear.s of rent under 8. 105, Act X of 1859, 
lioZd, in u suit to recover possession of ibc land, ihe cause of action 
accrued from the time of the purchase of the tenure of the defaulter. 
10 W.R. 16. 

General. 

(1) Burden of proof 

A person, seeking to avoid an incumbrance, must adduce at least some pritna 
fade evidence showing that the incumbrance was imposed on the 
tenure by some person who previously held it. 8 G. 230. 

(2) Anotion-purchaser’e title:— 

An auction-purchaser at a revenue sale does not derive his title from the de- 
faulting proprietor. 12 G. 82 ; sre also B W.R. 222. 

(8) Noceieity for notice 

A person seeking to avoid an incumbrance or undcr-tcuure need not issue a 
notice or do any other act before bringing his suit. 12 G.L.R. 304 ; 

9 C. G83 (F.B.). See also Milra’.s Limitation, at p. 962. 

122. — Upon a judgmert obtained Twelve years. The date of the judg- 
in British lndia/‘i or a re- nieiit or recogni- 

cognizance. zance. 

(Old Acts.) 

[Art. 121 of Act IX of 1871. — Same as above. ^ 

. Sec, J, fZ. 11 of Act XIV of 1859, — To suits m cases governed hy English lavs 

upon all debts and ohligaiions of record 
and specialties — ike period of twelve years 
frwn the time the cause of action arose.] 

(Notes) 

• /.— * Judgment obtained in British iadla.* 

(1) Bight of tnii:— 

(a) A suit will not lie upon a decree, the execution of which is barred the 

provisions of the Limitation Act. 6 B. 7. 

(b) The exception to the rule, that a suit will not lie in the Courts of India 

upon the judgment of any Court in British Indiai is in the ease of 
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Art 122] Aot XY of 1277 (indmk taaii^'n.os act). 

Judgment obtained In Brltleb India.’— (ctmtimudj. 

a judgment of a Small Causo Court) on wbioh suita are permitted to be 
brought in the High Court in order to obtain execution against im- 
moveable property. 6 B. 292. 

(c) Before the Presidency Small Cause Courts Act, XV of 1882, a judgment- 

creditor in the Court of Small Causes had no right to sue in that Court 
on his judgment. 8 B. 1. 

(d) There is nothing to prevent a suit being brought in the High Court upon 

-•a decree of that Court. 7 G. 71. 

(e) But a suit will not lie in the High Court upon a decree of the Small Cause 

Court. 5 C. 294 «4 C.L.B. 477. 

(2) Suit against Hindu sons on Judgment against father 

(a) Where the execution of a money-decree obtained against the father was 

refused as against the family properties in the possession of the sons, a 
suit by the decree-holder against the sons and their uncles to enforce 
the debt created by the judgment is not a ‘ suit upon a judgment,* the 
judgment being against the father only, and governed by art. 120 
and not by this article. 14 M.L.J. 84 (F B.)»27 M. 243. 

(b) Where a personal decree on a mortgage was passed against a Hindu and 

his sons and the attachment of the 'family properties in execution of 
the decree was successfully resisted by the sons of the mortgagor bom 
subsequent to the date of the decree, a suit by the decree-holder, against 
the sons of the mortgagor and their nephews for payment of the 
balance of the decree-amount out of the family properties, is not 
governed by this article but by art. 120. 17 M. 122. 

(c) Whore the decree for money obtained against the father was kept alive 

and the father died after the original debt became barred, a suit by the 
decree-holder against the sons to ouforcc thu debt created by the decree 
is governed by art. 120 and not by this article, there being only one 
cause of action in the case. 23 M. 292. (F.B). 

(3) Suit on award 

A suit upon an award obtained in British India would be governed by this 
article, if the awaid could be considered a judgment. <1892—96; L.B. 
B. 481 (486;. 

(4) Bait on mortgage-decree 

Where an application was made to the High Court for an order absolute of the 
mortgage properties, in execution of a mortgage-decree transferred to it 
for execution by a Moffusil Court, and the application was refused on 
the ground^hat the mortgaged properties were outside the territorial 
jurisdiction of the High Court, a suit by the decree-holder for the 
administration of the estate of the mortgagor and for sale of the mort- 
gaged properties, brought more than twelve years after either ^,the 
original debt or the mortgage-decree, was ItM barred by limita&m. 
24 G. 473. 
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Aot XV of 1877 (iNiiiAN LIMITATION act). [Art. 128 
I,—* Judgment obtained in British india.*~-(Qancluded). 

t. 

(5) Instalment-decree 

A suit on H judgmout by the ropresent-ativo of a decree-holder agfiinst the re] re- 
sontative of a judgment-debtor, a sirdar , held governed by this article. 
But the decree beiug an instalnient-docrce passed before Act IX of 
it was held that the cause of action arose from each instalment, 
cjich such instalment becoming a separate judgment. 3 B. 193. 

123. — For a. leffacy^'* or for a Twelve years. Whoii the legacy or 
sha-re. of a residue'*^ l)t‘- . sliare becomes pay- 

({ueathed by a testiitor, able or delivera})le. 

or for a distributive 
share^-'^ of the propei’tv of 
an intcRtate. 


(Old Acts.) 

[Art. 122 (if Act IX of 1871. — Cul. I : For a lcg;acy or for a (listributive share 

of till* moveable property of a testator or iii- 
. testate. Cols. 2 & 3 : — sumo ne above. 

3. i, gL It of Afi XIV of ISoU. — To suUh for tho reent'erff of any hgary — the 

^ period of twelve years from the ivtne llhe cause 

of action ii-roKe.] 

(Votes) 

Scope of article. 


(1) Applicability of article 

This article is applicable only to cases in which the defendant lawfully represents 
the estate of the deceased. 12 M. 487. 

I 

(2) Suit by co-shapcr for Bhare in vatan 

A suit by a co-sharer to recover his share in a vatan, received by the defendants 
from (Tovornment, is not governed by this article, but by art. 131 ; and 
the suit, if brought within tw'elve years from the date of payment to a 
co-sharer by the Government, will be in time, though more than 12 
years from the grant of certificate of administration. 14 B. 236. 

f. -Hi- 

(3) Suit by Mahomedan widow— Custom 

A suit by a Mahomedan widow, against the brother of her deceased husband, for 
a declaration of her right to possess for life the estate of the latter in 
accordance with a local custom, is not governed by this article, but by 
art. 120. 21 C. 167. 

(4) Bait foi^ setting aside will 

Where a will make.s a certain illegal disposition of property, a suit by the heir of 
the testator for setting aside the will, and for recovery, as undisposed of 
residue, of the property so disposed of, must be brought within 12 years 
from the date of testator’s death. 8 G. 788 (800 to 802) *11 G.L.R. 
370. 
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Scope of article— (ccmcZzwfod). 

• 

(6) Suit for property and for acoounts 

A auit brought by the plaintiffs, claiming to be heirs of their father, and pray- 
ing for recovery as against their father's wife, their stcp-mothcr, of pro- 
perties, which they alleged to have formed part of their father's estate, 
and for iiccounts, was held not governed by this article, but by art. 120 
or 144, so far as it related to immoveables, and by art. fMJ or *X) so far 
as it dealt with moveables. 6 C. 692 *5 C.L.R. 505. 

(0) Suit by heiCTat-law against executor— Void bequest 

A suit by the heir-at-law against an executor, to rocovor properties in respect of 
which there was a void bequest or devise by the testator, would be 
governed by art. 144 or this article, and must bo brought within 12 
years from the testator's dcailh, the executor's possession in such a 
case being adverse to the heir-at-law from the very cominenremcnt. 

2 C.L.R. J12. 

(7) Claim by widow against co-widow:— 

A suit by a widow to recover property, given her by her husband by means of 
a deed of gift and in respect of which succession certificate had been 
granted to her co-widow, brought more than 3 years after her hus- 
baud's death, was not barred, such property not having been realized 
by the co-widow. 16 P.R. 1897. * 

(8) Devolution on several persons Jointly:— 

Where the plaintiff sued for his share of the estate of his ancestor, on the alle. 
gation that he had obtained possession on the death of the ancestor 
and had subsequently cntrusti>d it to defendant, who refused to restore 
it on demand, and it was found that plaintiff never had 2)ossesBion and 
there was no trust, the suit was governed by art. 144. 97 P.R. 1890. 

(9) Case of adverse possessioif:— 

A suit for a share in certain property, due to the plaintiff under a will of the 
owner thereof, on the allegation that the defendants had all along 
admitted the plaintiff’s right to the share and professed readiness to 
give it whenever demanded and denied the plaintifi's right only a very 
few years before suit, was not governed by this article, but by art, 144. 

86 P.L.R. 1902. 

« 

Right of suit. 

Bnit tor administration .— • 

Though the heir of a testator may be barred by limitation from tecoveting un- 
disposed of property, still, he might .bring a suit against the trustees 
appointed under the will to compel them to properly administer the 
trusts which had not failed. 8 G. 788 >=11 C.L.R. 370. 

/.—‘For a legacy,* 

(1) Shapes due under will 

A suit to recover shares, to which the plaintiffs became entitled under a will of 
their grand-father, was governed by this article. 83 B. 80, 



.998 let XY of 1877 (rHoiAN uMnATtoir aci). [Xrt. IIS 

t.—‘ for a legacy ’—(ooneludtd). ^ 

(3) Property moit bo loafht to bo recovered u legacy 

This article applies only to cases in which the property sought to be recovered 
is not only legacy but is also sought to be recovered as such from a 
person who is bound by law to jiay such legacy, as being the executor 
of the will or representative of the testator. 9 C. 79. 

( 8 ) Suit for legacy and for aooounts 

Where a log^y was payable at the expiration of ono year from the testator’s 
death, a suit for the recovery of the same from the executor personally, 
(misconduct being alleged) and for an account, was held governed by 
this article. 19 M. 425. 

(4) Administration— Ancillary claim 

Where the suit is one for a legacy in natisfactiou of indebtedness, the mere fact 
that there is a pra^’er for an administration of the estate as an ancillary 
claim, will not take the case out of this article. 25 M. 861 -112 M.L.J. 
183: 

(6) 4iult for determination of legacy 

Where a suit is not for the recovery of a legacy, but only for determination of 
what that legacy is, art. 123 would not apply. 8 G. 788 (802) » 11 G. 
L.B. 370. 

(6) Creditor’s claim to recover debt:— 

Where a testator directed that the devisee should repay to his father the debt 
owed by the testator, a suit by the auction-purchaser of the creditor's 
claim to recover the debt was governed by art. 132. 15 G. 66 iP.0.)-> 
14 LA. 137. 

(O/d Lmw). 

Suit for a legacy 

Where a testator gave a certain amount to one of his daughters and directed 
the amount to be kept as amanut in the family treasury, till the birth 
of a male child to her, a suit by her sons to recover what was thus 
left to her, was governed by cl. 11, S. 1, Act XIV of 1859, the cause of 
action arising at the date of the birth of the elder of the sons. 18 W. 
R. 854. * 

2.—' For a share of a residue . ' 

c 

Art. 122 of Act IX of 1871 was held to apply to a suit for a share of the residue 
of a testator’s moveable property disposed of by his will. 2 0. 45. 

J.— * For a distributive sbare^ Ac. ’ 

I 

(1) tali for distributive share of a Mahomedan’s estate 

A suit by a Mnhomedan against other members of her family for her share in 
the estate of her mother is governed by art. 144 and not by this article. 
16 M. 61 (F B )=:2 M.L.J. 200. 

(Ncanr).-*Tbi3 case probably overruUe the next two oases. 
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Aot XU of 18^7 (iKDlAN liUCdAliOif act). 

3.—‘ For a diatrlbutire abate, 4te •—(eonHnuid). 

# 

(2) Suit by Mahomedan to Foeovor iharo In anooitor’i oitate 

A suit by a Mahomodan to recover his share in the property of his maternal 
grandfather, which had been enjoyed jointly by his descendants, is 
not governed by art. 127, but by this article. 15 M. 57. 

(3) Suit by Mapla widow 

A suit by the widow of a Jlliapla, who had died intestate more than 14 years 
before the suit, to recover her share in her husband's property, is govern- 
ed by this article, and as such, it is barred. 15 M. GOa-l M.L.J. 754. 

(4) Postponement of period of distribution : — 

The period of distribution of a legacy is not postpOKed by reason of the personal 
incapacity of some of the beneficiaries. 23 G. 568. 

(5) Claim by. co-heir— Property redeemed from mortgage : — 

A suit by a co-heir, claiming a share in joint family property, is governed by 
the 12 years’ limitation, whether this article or art. 144 applies. . 2 IT. 
B.B. (1892-9G), 500. 


(6) Claim by co-heir:— 

Plaintiffs sued defendants for a share in an undivided estate, alleging that the 
share of land claimed had been owned by a remote common ancestor. 
Such a suit is barred by limitation, unless plaintiffs can show that they 
had some po-ssession or enjoyment in the share within 12 years prior to 
suit, whether this article or art. 142 or 144 applies. 2 U.B.R. 
(1892-96), 493. 

(7) Claim by co-heir— Property redeemed from mortgage 

A suit by plaiutiff for recovery of his share in property redeemed by defendant, 
a co-heir, is governed by the 12 years’ rule, whether this article or art. 
142 or 144 applies. 2 U.B.R. (1392-96), 487. 

(S) Suit by heir of mortgagor against redeemer :— 

A suit by an heir of a mortgagor, against a person who has redeemed the pro- 
perty in suit from a mortgage, otherwise than as the heir of the paort- 
gagor, and w'ho claimed the property in his own right, for redemption 
of his share on payment of a proportionate amount, is governed by the 

12 years’ rule. 2 U.B.R. (18117-1901), 454. 

• 

(9) Bolt for share by Budhist eldest daughter 

Plaintiff, the eldest daughter, sued her mother and her brothers fer one-fourth 
share of a grant of land, the ancestral property of her father, who died 
29 years prior to suit. Held, the suit was governed by this article and 
barred. L.B.R. (1893-1900), 625. • 

(10) Bait by Budhist grand-daughter 

A for recovery of her share in her maternal grandfather’s estate (be 

having died intestate about 18 years prior to suit), held barred"^ 
this article. L.B.R. (16J3-1900), 680. 
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j.— • Por M distributive share, dc.— (concluded). 


[Art. 12i 


(11) Suit by BudhJst dai^htera 

A for a sharo in their deceased mother’s estate, is governed by the 12 

years’ rule contained in this article, the cause of action arising at the 
death of the deceased. L.B.U. (1893-1900), 415. 

(12) Suit by Budhist eldest son 

This article applies to a suit by an eldest son (a Budhiai) for one-fourth share 
of the estate of his father and no other, the cause of action arising nt 
the death of the mother. 2 L.lMl. 1 10. 

General. 

The share of a next of hiu in the estate of an intestate, while in the hands of 
the administrator, is liable for a debt due by the next of kin to the 
deceased, though barred at the date of the death of the latter. 2 
B. 76. 

(1) Suit by Burmese Budhist co-heir 

A against other co-heirs for recovery of a share of property alleged to have 

been inherited from the parents of the parties more than 18 years 
before suit, thc^laintiil not having received any benefit at all and the 
defendants having been in posHesHioii throughout, was Jteld governed 
by art. 144. 2 L.B.R. (1903), 184. 

(2) Buit for moveables by inheritance 

A suit for rocovory of ornaments or their value, by right of inheritance, is not a 
suit for the whole or a share of the properly of an intestate, within the 
meaning of art. 28 o! the Provincial Small Cause Courts Act of 1887. 
2 A.Ij.J. 388*A.W.N. (1905), 134. 

(3) Suit by Hahomedans 

A suit by a Mahomodan for a share of the property of an intestate, against the 
other sharers, was iteld to fall within this artiole. 1 M.L.J. 754 (Note) 
and 1 M.L.J. 757 (Note) 

(4) Suit by Halabar Tarwad 

A suit by six-divided branches of a Malab&r tarivnd against a seventh divided* 
branch for their shares of the property which had belonged to a neighth- 
branch, which became extinct, /teZd governed by this article and not by 
art. 127. 4 M.L.J. 43. 

124.—] ?or possession of an Twelve yemrs^ When the defendant 
hereditary office.^ takes possession of the 

office adversely*^*^ to the 
plaintiff. 

— An hereditary office is possessed when the profits 
thereoi are usually received, or (if tliere are no profits) when the 
.duties thereof are usually performed. 
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• (Old Acts.) 

fAct TXof 1871, art 12:i.— C‘R I A ‘2: siime iia above.— Col. 3: when tlio 

defnndHiif, or pomo person tlirongh wliom lie 
claims took possession of the office adversely to 
the plaintiff. 

Act X£V of 1859:‘-No corresponding protnsion.] 

(Votes) 

Scope of article. 

(1) Suit not for hereditary office : — 

fa) A suit, not for a hereditary office, but one by existing KarnawH to declare 
the appointment of another Kamam jointly with themselves as void, 
docs not fall within the provision of this article. 17 M 305si.*) M.L.J. 
237. 

(b) In a suit to recover the properties of a religious endowment alienated by 
the plaintiff’s pn;deccssor, the hict that his predecessor neglected to 
perform the charities and the purchaser from him performed it re- 
gularly, will not make the alicnatioi one of a hereditary oificc so as 
to bring the suit within the scope of this article. 93. 

(2) Bait based on relation of uralan and pattartiali 

suit based on the relation of uralan and jfntffiviali between plaintiff and de- 
fendant is governed by art. 120 or 144, and not by this article. 3 M.ij. 
J. 21.S. 

(8). Suit by pujari for lands and accounts 

A suit by a pujari to recover possession of lands belonging to a temple and for 
an aocount was held governed by art. 144. R O.P.L.B. 49. 

(4) Claim to office other than •hereditary office 

Where a suit is brought for an office and lands attsched thereto, not as a 
hereditary office but on the ground of adverse possession and disposses- 
sion, it would be giwernod not by this article but by art. 120. 
A prescriptive title to an office, claimed otherwise than as a hereditary 
office, is acquired by more than six years’ adverse possession. The 
claim to the land, in such a case, hM dependent on the claim to the 
office. 26 M. fl3. 

Hereditary off Iced 

(1) Bait for posscBBion of hereditary offiecB 

The period of limitation for possession of an-horeditary office is 12 years from 
the time when defendant takes possession of the office adversely to 
plaintiff or any person through whom he derives right to sue. 
2 Bom. L.B. 597 (599). 

(2) Bait for office of ghebait 

A suit for poBsession of the office of ahebait is governed by 12 years’ limitation 
under this article, and not by the 6 years’ rule under art. 18 ( 11 ^ 25 G. 
864. 


TO 
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£.—• Hereditary ot/lce.’- -(eonHntud). , 

(3) Bait for appointment to oIBce of shebait 

This article would apply to a suit for the appointment to the office of shehait , ^ 
if the appointment be by succession through inheritance ; but if the 
appointment be by nomination, art. 120 would apply. 19 C. 770. 

(4) Bolt by ehebalt for khas poueuion of mokurari property 

A suit by a sliehait to recover khan possofsion of mokurari property belonging 
to the idol, and for a declaration that certain documents executed by 
his predecessor in office wen.' invalid, would bo governed by art. 184 or 
144, and not by tfii'^ arciclo. 23 C. 536. 

(6) Bhebait entitled only to life-estate in office 

The word * successively ’ in the provision regulating the management of endow- 
ed property gives only a life-estate in the office of ^Jiebait to the person 
named, and, after the lifetime of the 1a.st of such persons, the manage- 
ment reverts to the donor's heirs. 29 C. 716. 

(6^ Right to be Bhebait 

The heir or heirs of the founder of an endowment is entitled to bo shebait 
tliereof, but subject to any condition imposed by the donor himself. 

17 C. 3. 

(7) Bnlt to OBtablisli title and suit for arrears 

The cause of action to establish title, and the cause of action to recover arrears, 
which rest on such title, are not distinct and liidupendent of each 
other ; if the former be barred, tlie latter also will be barred. 9 Bom. 
H.O.A.C. 2C0. 

(8) Oonitiintion of wakf 

The use of the word ' tonkj * is not necesfujiry to con.stitute a wakf ; it is suffi- 
cient if the intention of the donor is to set apart specific property for 
some specific object recognised by !Mahomedan Law as a pious object. 

19 C. 203. 


(9) Bnlt TB office of Khadims 

A suit for a declaration that the plaintiffis are the khadims of a certain dwrga^ 
and, as such, entitled to fierform the^duties attached to that office for, "^ 
certain number of days in each month and during that period to 
receive the offerings made by the worshippers at the dmga, is governed 
by this article, since the claim is to an hereditary office. 24 G. 83. 

(10) Bult to roeover feei duo to a village Joihl 

A suit to recover fees payable to the incumbent of an hereditary office, such as 
that of a village joshi, was governed by Act XIV of 1859, S, 1, cl. 12. 
9 Bom. H.C. 99. 

(11) Bdlt fop deolapatlon 

A enit for a declaration that the plaintiff, by right of inheritance, is the 
chief manager of certain temple services and properties, and as such, is 
entitled to dismiss the defendant and appoint another aa aub^managery 



Art. IM] Aot XV of 1877 (inuiam uaaxjaiov act). 

, t.~‘ Hendltmry otfiee.'—fctmtiMiued). 

is {(ovenied by this article, the limitation oommenoing from the timo 
when the defendant obtained adverse fOBBeasion of the office and pro- 
perty. 6 A. 1. 

(12) Suit for declaration of plaintHTi right to management 

This article applies to a suit for the establishment of the plaintiff’s right to the 
management of a trust proper^ ; but if the suit be for establishing the 
right of the endowment, art. 134 would apply. 27 B. 363. 

(IS) DeshmuklS allowance 

A suit to establish the plaintiff’s title to a share in the deshviukJii allowance 
annually received by the defendant from Government is governed Vy 
art. ISl and to recover the arrears due, by art. 62. 15 B. 135. 

(14) Bait by vatandar deshmukh’B son:— 

Where a vatandar deshmuhh appointed the defendants and tboir heirs heredi- 
tary vatani (jnviastasj and grauted, by way of remuneration, eortain 
money and grain of the vatan income, a suit, by his sons for a declara- 
tion that the grant w'as invalid as against them, brought within 12 
years from the date of their father's death, was hold to he in time. 
12 B. 80. 

(15) Suit by succesBor of lingayat priest * 

Where the Jangani or presiding lifigayat-igneet at a Math mortgaged the math 
property, a suit by the successor in office to recover possession of the 
property, brought within 12 years from the date of the death of the 
mortgHgor-yan(;o'm, was not barred. 10 B. 34. 

(16) Share of income of vatan 

A suit to recover a share of the income of a certain vatan was governed by 12 
years’ limitatioi^ whether Act XIV of 1859 or Act IX of 1871 was 
applicable to the case. If the plaiutifTs* title had been already esta- 
blished by a decree, there is nothing in the law of limitation to prevent 
him from recovering arrears for 12 years prior to suit. 5 B. 68. 

(17) Right of suit 

A suit for a declaration that th(« plaintifl was entitled to an one-fourth share in 
corfcaia patliki vatan, is a suit cogniKable by Civil Court. 1 B. >535. 

• 

(18) Holders of hereditary offleea—Res Judicata—Limitation 

In the^case of successive holders of hereditary offices, in the absence of fraud 
or collusion, a predecessor fully represents his successors for purposes 
of res judicata and limitation. 10 M.L.J. 114. 

(19) Management of temple by rotation :— 

Where the management of a public religious institution devolved by rotation in 
the senior brunch of the hereditary trustees for more tUhn twelve yean, 
to the exclusion of the members of the junior branch, the right of the 
members of the junior branch became extinguished, whether this 
article or art. 127 or 142 is applicable to the case ; it is imihaterial 
that no member of the senior branch was in continuous possedioQ for 
twelve years. 18 M.L.J. 341=27 M. 192. 
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[Art. 124 


Aot XY of 1877 (INDIAN JilMlTATION ACT). 

Hereditary office.'— (cmiiinited). 

(20) OIBces of Mohunts and their dutiei: — 

As for the law rct'arding olhcos of Mohmits and their functions and duties, and 
the law as to religious endowment, see 1 M. 285 (P.CO-''^ ^.A. 76. 

(21) Suit by heir of founder of temple 

A suit by the eldosL Mu-viving male iiioinb(‘r of the family of the founder of a 
temple, claiinirig the oflicc of dhanunliarta^ is governed by this article. 
1 M. ;M:j. 

(22) Suit by dharmakarta diBafflrming predecessor's acts: — 

A is governed by the twelve years’ rule, the cause of action arising from 

the plairtlilT’s iicccsHion to oOice. 18 M. 277. 

(28) Claim for exclusive management: — 

A suit for a doularation th'it the family of th(: plaintifTs arc entitled to the ox- 
cluHive management of the afEairs of a dcvasimit is governed by the 
12 years’ rule. 14 M. 168. 

(24) Acquisition of title by compromise : — 

A title to joint management of a temple ean be acquired by compromise of a 
pending litigatirm between two fnmilicB ; and once a compromise is 
eritircd into, it will bo binding on the parties compromising the litiga- 
tion and their siiecessoi’s. IK M. l.-=22 I. A. 128 (P.C.) 

(25) Acquisition of title by prescription :- - 

(a) Where a suit by the dofendant against, the plaintiff, to recover a moiety of 
a village attached to a certain oflico in a temple, was dismissed on the. 
ground that the office and emoluments were indivisible, a subsequent 
suit by the plain till to establish his right to the entire office and to 
recover possession of another village attached to the office can bo re- 
sisted by the defendant on the ground that he has acquired, by oflversa 
possession, a divisible right to a moiety in the viUage, though this 
might not have boon the basis of his claim in the previous suit. 21 M. 
278. 

fb} A trustce.ship, with power to appoint successors, can be acquired by pres- 
cription. Hi M.- 210. 

(26) Suit for emoluments : — ^ 

A suit, not to establish plaintiff’s right to receive the custoxjpary dues of an 
hereditary dffice, but to recover a specific sum of money alleged to have 
become due and payable to him as an emolument of the office by 
custom or as a fee due to him as the holder of an hereditary office, is 
not governed by this article, but by art. 120. 22 M. 351. 

(27) Claim tcT office and lands of endowment : — 

A suit to recover the hereditary managership of a temple and poBSession of the 
lauds of the endowments, is governed by this article. There is no 
distinction, as regards limitation, between a claim to an office and a 
i-.laim for the property of the endowment. 23 M. 271 — 27 I. A. 69 
(P.C.)-10M,L..T.29. 
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!.—• Hereditary oftice.’—ieoncluded). 

■ 

(28) Recovepy of land attached to office of trustee : - 

Where the trustee of a temple, who was in office for more than twelve yeare, did 
not Bile to retjovor lands which provided the emoluments of the office 
of meikavnl in the temple, a suit by his successor to recover them was 
barred. 23 M. 439 = 0 M.L.J. 8. 

(29) Appointment of BUccesBOPS : — 

Where a person acquires a valid title to the trusteeship of a public charity with 
power to appoint a sucoebsor, he can appoint a successor, giving him a 
similar power to appoint his own successor. 24 M. 219. 


(80) Lands attached to office of kapnam:— 

No alienation is pcrmissililc} of land attached to the ofliee of karman, iu 
permanciitly-sotilod estates, to the prejudice of the alienor's successor. 
7 111.85. 

2.—* IVAen the defendant adver&efy to the plaintiffs.^ 

(1) Adverse possession against vatandar's heir: — 

A sale by a hereditary vntandar of vatan pro])erty is void, whether the sale took 
place before or after the repeal of Regulation XVI of 1827, and adverse 
possession begins to run against the heir from the death of the mttin- 
dar, 5 R. 437. 

(2) Advepse possession during vatan holder’s life 

Adverse possession of service- for 12 \earK during the lifetime of one 
holder is a bar to succeeding holders, provided there is no fraud or 
collusion. 9 5. 198 (F.B.). 

(3) Alienation of endowed property;— 

Whore endowed property is sold by a Alohmil, ordinarily no length of posses- 
sion during the vendor's life-time would give the purchaser a valid title 
as against his successor. 20 W.R. 471 . 

(4) Alienation of wakf property 

, ■ Under Mahomodan Law, wakf property is not alienable ; if alienated, the muf- 

wallee would 1 h) allowed to recover possession thereof within 12 years 
from the date of his appointment. G W.R. 3 ; 2 M.I. A. 890 (P.G.). 

But, since the passing of Act XX of 1863, the limitation for such suits would 
not run from the date of the mutwallVs appointment, but would run 
from the date of the defendant’s possession of the property. 17 W.R. 
430. 


{Old Law). 

(1) Suit to recover office and lands:— 

A suit to recover the office of kartuim and land attached thereto, brought more 
than six years after the dismissal of the plaintiff, was barred by el. 16, 
0, 1, Act XIV of 1859. 2 U. 288 ; 6 M.H.Q. 3Q1. 
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125. — Suit during tlie life of a Twelve yean^ The date of the alip- 

ilmdii or MuliainTuadaii nation, 

female by a Hindu or 

Muhammadan w^lio, if the 
female died at tlie date of 
■ inHtitutiiig tlie suit, would 
be entitled to fclui pOKsesaion 
of laiid^**, to liavt^an aliena- 
tion of auch land made by 

the female^®^ declared to bo 

void except for her life or 

until her re-marriage. 

(Old Acts.) 

[Art. 1*24*, Act I.X of* 1871 — Suit during the life of u. Hindu widow by a Hindu 

entitled to the | losses ion of lend on her deiith, 
to hnve im sili^Miatinn itimHc by the widow 
derlnml to be void except for her life — Twelve 
years — ^'fhe date of the filieniitioii. 

.Icf XIV of iHnU. — No correH})OmHntj proviHimi.^ 

(Notes) 

« 

Scope of article. 

(1) This article is inapplicable to a. anit for a declaratory decree by a revernionor, 

where it is not alleged that there was an alienation by a widow or other 
life-tenant. 20 M. 488. 

(2) A suit by a reversioner, not entitled to possession immediately after the alienating 

widow’s death, to avoid an alienation made by her, is governed by art. 

120 and not by this article. 10 M.L.cf. 229 ; 14 M.L.J. 209. 

* 

(8) Suit barred by a Special Act— Act IX of 1859, S. 20 

Where lands alienated by a Hindu widriw were confiscated by Government on 
the eonvietion of the alioncc for rebellion, a suit by the reversioners to 
recover them from the grantees under the Government, brought within 
twelve years from the date of the widow’s death, was barred by the 

operation of , since the suit was not brought before the lapse of 

one year from the date of seizure by ^Government. 13 A. 108 ; 1 l.A*^ 
167 (P.C.) ; 13 B.L.R. 392. 

^ IVAo. It the female died land.' 

^ (1) Suits by remote reversloneFs 

(a) The right to sue under the article belongs only to the nearest reversio ner ; 

( but a more remote reversioner may sue, if the nearer reversioner or re- ' 
t * versioners is, or are, found to have colluded with the widow, or oon- 
I curred in the alienation made by her, or refused to sue or precluded 
JH himself or Ihemsrlves from suing. 8 I. A. U — 'i G. 76^ ^8 G.L.B. 381 
(P.C.) ; C A. 428 ; 9 A. 441 ; 18 M. 53 ; 19 B. 614 ; 20 B. 202 ; lOB. 

^ ' , H.C.A.O. 351 ; 14 M.L.J. 209 ; 9 C.W.N. 25. 

. < Tbeso rules apply also to cases of unauthorized adoptions by Hindu widows- 
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, /.-* Who, if the female died, lmnd.*-‘(codclnded). 

(b) Bat, if there are inteppoaitions of only life-estates between the alienating 
widow and the reversioner suing, the latter may, notwithstanding the 
fact that ho is not entitled to possession immediately on the death of 
the widow, maintain a suit under this article, if the holders of such 
life-estates take no steps to challenge the alienation by the widow. 
6 A. 481 : 13 M. 195 ; 15 M. 422 ; 9 C.W.N. 25. 

(9) Suit by Immediate revenionerB 

(a) Tn '*v»iUfiw where possession adverse to the widow, who is entitled to 

a life-estate, is taken by a stranger, a reversioner would be entitled to 
sue. If ho omits to sue, adverse possession for over the statutory period 
will bar not only the widow but also the reversioner. 22 C. 446 (P.C.)» 
22 I.A. 25 ; 20 A. 42 ; 26 G. 285 ; 5 A. 632 : and compare 20 M. 493 ; 
19 A. 357 ; 23 A. 448; 23 B. 725-26 I.A. 71 (P.C.); 14 B. 612; 

. B.L.R. Sup. Vol. lOOM ; 15 B.L.R. 10 ; 13 M. 512. 

(b) This rule does not hold good, where the possession originates in sn invalid 

alienation by the widow. 19 A. 857 ; 13 M. 512 (515) ; 5 M.H.G. 428 ; 
15 P.R. 1879. Cf, 24 W.R. 271. 

(c) The cause of action for a suit either by the widow or the reversionary heir, 

ill cases of adverse possession against the widow, accrues on the date of 
the adverse possession. 9 W.H. 505 (F.B.). And it will not revive on 
the death of the widow. 14 B. 532 (516). 

(d) Where property is enjoyed by a third person for more than twelve years 

adversely to a widow, such posHession will bar the rights of a subse- 
quently adopted son. 13 B. 276. 

(e) But see 19 B, 809, wrhere it was held that an adopted son could recover pro- 

perty alienated by his adoptive mother more than twenty years before 
the date of adoption. 

2.--^ Alienation made by the female.* 

(1) RellnquiBhment by widow of JIfe-eBtate 

(a) Where a Hindu widow relinquishes her Hfe-Jntcrest in a portion of property 

inherited from her husband in favour of a reversioner, and the latter, 
in coi]sideratic|jp thereof, gives an absolute interest to the widow in an- 
other portion of the estate, the next reversioner may maintain a suit 
for a declaration that the deeds undqr which the above alienations 
were made are invalid. 22 G. 354. 

(b) Where, during the lifetime of a Hindu widow, a suit is brought by the pre- 

sumptive heir to have an alienation by her declared to operate only for 
her life, the grounds for the discretionary refusal of a decree should be 
strong. 10 G. 824 (P.C.)-10 I.A. 150 ; 13 G, L. B.^18. 

(e) Where the plointifi’s mother, who was the next reversioner of a Hindu 
widow, allowed more than twelve years to elapse without questioning an 
alienation made by the widow, a suit by the plaintiff would be barred, 
if brought during the widow’s life-time, but would not be harrbd if 
instituted after her death. 16 W.B. 1. 
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Act iV of 1877 (iNUiAK MMiTATioN act). [Art. 128 

2.—‘ Alleaatloa made by the female.’— (continued). 

(d) Whore a Hiudu widow gives over possession of her husband’s property to 
a stranger and actually allows hiin to enter his name in the landlord's 
alicrista as owner, such acts entitle the reversionary heirs to bring a 
suit, because the acts amount to settingup a title adverse to the rever- 
sioner. 10 C. 1008. 

(ii) Collusive JudgAent 

A allowed by a Hindu widow to be barred agaiinst her in relation 

to the property of her husband, is an * alienation ’ within the 
meaning of this itrticlc. 19 A. 52^4*17 A.W.N. 141; see also 8 A. 

• 365 (366). 

(3) Hypothecation 

Hypothecation of iniuioveablo property is an “ alienation ” within the meaning 
ot this article. 10 A.W.H. 1A4. 

(4) Sale of mortgaged property 

A Hindu widow, liaving a widow’s estate in certain immoveable property, 
mortgaged that property by a simple mortgage. The mortgagee sued 
on it twelve years after the date of the mortgage and caused the 
X)ropcrty to lie sold, lleltl, that a suit by the widow's daughters for a 
declaration that the siile ivlTected only the life-interest of the widow, is 
barred by limitation. 14 A.W.N. 134. 

(6) Balt for recovery of property alienated 

fa) A suit by a reversioner to recover property alienated by tho widow would 
be in time, if brought within T2 yciirs from the date of the widow's 
death. 11 W.U. 183 ; 10 W.lt. 27fi. 

(hi A suit by a reversioner to recover possession of iuimoveabio property, after 
ciuicellatiori of a lease executed V>y the widow, is governed by art. 91, 
and not by this article or art. 141 , shch a lease not being void but only 
voidable. 7 C. W.N. 864 *30 C. 990. 

(6) Bait by daughter’s son— Conflraiation of alienation by daughter - 

Where a suit brought by the daughter of the owner to set aside an alienation of 
the latter’s property made by liis widow, was withdrawn, without 
obtaining leave to sue again, on the ground that the alienation was 
valid, such confirmation of the alienation on the part of the daughte?^ 

' gave a fresh cause of action for her sons to sue. 25 M. 731. 

(7) Buit by adopted ion for recovery of property 

suit by an adopted sou, to recover 'possession of property alienated by bis 
adoptive mother before adoption, brought during her widowhood, 
would bo goveniud by art. 144, the limitation running from the date of 
c adoption : but such a suit is not maintainable until the termination of 
her widowhood, 26 M. 143. 

(8) Paieeiiion by alleged adopted son of widow 

The possession by an alleged adopted son of a Hindu widow is not adverse as 
against the widow and the cause of action accrues to the reversioners 
only on the death of the widow. 4 B.L.B. 8 (F.B.) 
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, * Aiienatloa mmife by tha 

(0) Gift by widow to daughter 

A of the former’d husband's property affords no cause of action to a 

TevprsionGF, becanse the effect of the gift is only to accelerate the suc- 
cession. 11 A. 25B. 

(10) Suit re declaration of Invalidity of adoption 

A suit bv a reversionary heir for a declaration that defendant was not adopted 
by the widow, as he alleaed himself to be, of his paternal uncle and 
that he hnd no right to the latter's property and that plaintiff was the 
reversionary' heir, held governed by art. 116 and not by this articlea 
6 A.W.N. 244. 

(11) Bait by an unsuceeasfbl claimant re. attachment 

Where a reversioner's objection to tbe attachment of property mortgaged by a 
widow was disMlIowed, a suit by him for a declaration that the mort- 
gaf«e was irivalid as against bis reversionary interest was governed by 
art. 11 and not by this article. 122 P.L.R. 1904. 

(12) Alienation by widow, not as widow, but as guardian of infant son 

An alienation made by a widowed mother as the guardian of her infant son is 
not an alienation by her as a widow. A suit, therefore, brought by a 
reversioner more than twelve years from tbe date of the alienation, but 
within twi'lve years from the date of the widow's death, the son baling 
predeceased the widowed mother and the latter having succeeded to 
his estale, held barred under this article. 4 M.L.J. 27C wl6 M. 108. 

(13) Suit by Foveriionep to set atide rale by widow:— 

In a suit bv a reversioner to set aside a conveyance executed by a Hindv widow, 
limitation will be computed from the date of tbe widow’s death. 10 
M.I.A. 511 (535f (P.C.) 

(14) Ho povlval of right to sno onee barred 

Where a Hindu widow sold her hnsbnnd's property and the reversioner did not 
take steps to have the sale declared void within the period prescribed 
by this article, a subsequent reiteration of the denial of his right gave 
the reversioner no fresh riaht to sue for a declaration in r^peot of the 
/ " property alienafbd, 26 P.B. 1806. 

(14-a) Hature of possession under widow • 

* Possession taken through a Hindu widow, under an unauthorised alienation, 
csnnfft give the holder thereof any title superior to that of the Wtdow. 
18 W.R. 1 IPX.) 

(16) Balt by Hahomedan reversioner:— • 

A suit by the daughter of a Mahomedsn owner, for a dnclarafion, after oancriU- 
tioD of an adoption, that an ali' natinn made by the widow of the 
owner was null and void against the daughter’s rights after the 
widow’s death, was governed by art. 118 and not by this article. 45 P. 
B. 1832. T 
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dSO- Aot XY of 1877 (iNDTAN LIMITATION ACl). [Art. 128 

2.—' AHeaatioa made by the temate.'- (concluded). 

(16) JLdTone poBUCilon:— 

If an alienation bo legally inoperative and covld be treated, on fbat ground, oa 
Don-cxistcnt., ihe posscsMon of the alienee is that of a trespasser from 
the moinuiit he acquires it, and will ripen into a prescriptive title after 
twelve years. 0 M. 244 (24()). See also 0 B. 198 ft 27 B. at p. 535, 
cited in Mitra’s Limitation at p. 977. 

(17) Widow oan*t acquire absolute title by preBcription 

A Hindu widow cannot, by merely asserting an absolute proprietary title in 
course of time, acrfiiire such title by prescription, against the reversion- 
■ ary heir, in respect of her husband’s iiroprrLy of which she is in posses- 

sion. 83 P.R. 1881 C/. 18 W.Il. 1 .P.C.). 

Cases of Punjab Reversioners. 

(1) Puqjab Limitation Act, (I of 

A suit by reversioners to have an aliciiatinn, made by a sonlcss proprietor, of his 
ancestral land, declared to ho null and void as against their reversion- 
ary interc.^l, is governed by art. 120 A .suit, once barred by this 
article, could not bo revived by the Punjab Limitation Act, 1 of 1900. 

53 P.L.R. 1901;- 39 P.R. 1901. 

• 

(2) Gift by chlldJess proprietor 

Where a childless proprietor mtido a gift of his aucoslral agricultural land, a 
suit by the reversioner to recover possession of the land alienated, 
brought witbiii 12 years after the death of the donor, was not barred ; 
thcro was no necessity for the reversioner to sue for a declaration of 
the iuvulidily of the alienation during the proprietor’s lifciioie. Such 
suit, w'hen brought, is governed by art. 120 and not by this article. 
56 P.R. 1J03 CF.B.)-=93 P.L.R. 19U3. 

General. 

(1) L'mltation against one no bar against another 

Limitation against a prior reversioner does not operate as a bar against a 
subsequent reversioner, because the latter does not derive his right 
or title to sue from the former, even though such prior reversion^ 
happens to be the father of the latter, but from the last full owner, 
there being no privity of estate beweon one reversioner and another. 
22 A. S3 ; 9 C.W\N. 25 ; 14 M.L. J. 209. 

(8) Ret Judicata among reYertioners :~ 

Where there are several reversioners successively entitled to succeed on the 
death of a Hindu widow, a decree in a suit by one of them will not 
operate as res judicata as against others. 22 A. 382. 

lae.— By a Hindu governed by Twelve yean. When the alienee 
the law of the Mitakshara takes possession^^^ 

to set aside his father’s alie- of the property, 

nation of ancestral property. 
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Art. 126] Act XY of 1877 (inoian uxitation act). 

. (Old Adm.) 

[Art. 125 of Act IX of 1871.— Cols. I & •>, mme as above.— Col. a— The date 

of tlie «1iVna.iion. 

Act X/V of 1859. — No rorresponding provision.^ 

(Notes) 

(Scope of article.^ 

(1| The limitation prescribed b}* this a rHclc applies whether ibc alienee did or did not 
‘know that the property which ho was obtaining formed part of an un- 
divided estate. 23 B. 137 il42). 

(2) Where anceslral property was alienated by a father, a suit by his son to recover 

possession of the pi-oporty nlicnatcd, brought within 12 years from I ho 
date on which ihc alienee obtained possession thereof, w'as not baried. 
'8. C.L.ll. 428. 

(3) Whore -a Hindu faihcr sells joint family property without the assent of his son, 

unless the sale w;is to discharge an antecedent debt or on account of a 
jusiidiible nocossity, the son can bring a suit to set aside the sale with- 
in twelve years before the pnrohaser'K possession becomes adverse under 
art. 114. .3 Bom. L.R. G82. 

* When the alienee iakeii possession.’ 

(1) Accrual of cause of action : - 

(a) The cause of action in a '^uit bv a Hindu, governed by the ^litakshara law, 
for posRossioii of land, by animlmcnl of illegal salos by his father, is the 
taking possession by Iho purchnser of what was the son's joint share of 
the family property, and the suit would he in time if brought within 
twelve years of such adverse poBsosBion. 23 W.R. 419 ; 5 B.L.R. 
Ap. 14. 

(h) A new cause of action does not accrue to the son, upon the suhsrquent birth 
of a younger brother, cither to him alone or to him and his younger 
brother jointly. 8 W.R. 15 = B.L.R. Sup. vol. 781 (F.B.)- 

(2) Suit by the adopted son of a deceased partner 

Where the mrmbers of a joint Hindu (Jain; family constitntrd a trading firm 
and one of thorn died, a suit by the son, adopted by the decoasod'fi 
dissolution of tlio partnorship and for rendition of accounts, brought 
widow, for within six years from the date of adoption, was within time, 
under arts. 126 or 127, the partnerHbip Aot having been dissolved by the 
death of the deceased partner, and no dissolution, between his death 
and the adoption, having bf'en proyed. 20 P.R. 1897. 

A bon is not entitled to question his father's alienation made before bis birth. 
The right of the son to set a«iide his father’s sale does not descend to 
the grandson. 2 C.P.L.R. 141. 

(3) Adverse possession against father is adverse against son 

In the ordinary case of property, whether self-acquired or ancestral, held by a 
Hindu father as ostensible owner, adverse possesaion bold against the 
■. father i^ars also the son. 9 -B. lUd (224). ' 



Aat M of 1877 (wdiam umitatiok act). [Art. fit 

, , - ^ /.— * When tbe allcaea taka pmsaaloa.'—femuludad). ^ 

(4) Bolt by Hladn daughter 

A suit by a Hindu daujfhter for possession of immoTeahle property under a deed 
of oomproniiBc, brnu<{lifc more than twelve years Rfter the date of alien- 
ation by her moihrr and tbe deed of compromiso, is barred by limit- 
atioii. 11 A.W.N. 109. 

(5) Bolt for partition— Bale in eieeution 

A suit by a son to obtain a share, by partition, of the joint family property, the 
interest of the fathur having been sold in execution of a decree, is 
governed by art. P27, and not by this article. 8 C. G53. 

• 

(6) Bale by fathoi* during son’s minority 

Where a Hindu father mortgages his aiicoKfraJ property during the minority of 
his son, a decree obtained by the mortgagee upon such mortgage will 
be treated as a decree against the father in his representative oapacity, 
and the sou will be left no interest in the property. 8 G.L.B. 428. 

(O/d Law). 

Aat ZIY of f«8n 

A suit, by a person to set aside an alienation made by his grandfather, and to 
recover the property on the ground that the alienation was invalid, 
against the alieneo, who had boon holding adversely for more than the 
statutory period, is barred by limitation. 3 M.H.G. 5. 

IZT-—- By a person'^^ oxciuded'®' Twelve yean. When the exclusion 
from joint fiimily property becomes known to 

to enforce a right to share^^' the plaintifF.^'*!^ 

therein. 

(Old Acta.) 

[Art. 127 of Act IX of 1871, — Cols. 1 Si 2. — .Same hb abovo, except thnt for 

the word ‘person* in the present article, 

^ there w»iB the word ‘Hindu’ in the let 

Column, ('’ol. \i . — When the plaintiff olaiin« 
and is refu>od,his slinre. w 

S, /, cl. 13 of Act XIV of 1859. — To ftuUs fo eoforr.^ fhe riffht to share in any 

morenhle or imynovenlthn on the 
" * ground thfif it is joint famihj properhf-^he 

porio 1 of twrJn ysfira from ihe defith 'f the 
pe''S'mf*from whom the projterfy alleged to he 
join* is said to hfre descpaded • ♦ • 

or fr m flie dale of ihe list payment fo fhe 
pin i> tiff or any person through whom he 
rlaims. hy ihe person tn Ihe possession nr 
vvtnagpment of sa^h prgieriy or estate on 
cusoouiU qf eiwh all^/ed ehoure, * * *]. 
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Art. 12T] Aot XV of 1877 (nrouM iJOiruTtoK act). 

, . ' (VotM> 

Scope of article. 

(1) Neoeufty for existence of Joint fisnilly property 

For this article to apply, there must be in oxietenoe joint family property, and 
the plaintiff mnet hive been excluded from participation in the enjoy- 
ment thereof. 5 G. 938. 

(*2) Aot IX of 1871 and Act XY of 1877 compared:— 

Under artf 127, ^ct IX oF 1871, a suit f partition wjih required to be brought 
within twelve years from th'* timenrhen the plaintiff claimed and was 
ccfn®od hiR sh ire ; hut undor this article it must bo broiiaht within twelve 
yearn from the time the eKcluftioii of the plaintiff becomes known to 
him. Thun tho period of limitation in the present Act is shorter than 
that in the previous Act. 7 G. 461=9 G L.B. 218. ' 

(8) Balt for dissolution of partnership and for accounts : — 

A suit for dis*>o1<ition of partn#»rshin and for rendition of accounts, brought by 
the adopted non of the widow of a deceased partner, within sit years 
from the dite of adoption, wns not barred, whether art. 126 or this 
article applied to the o.ise. 20P.B. 1897. 

a 

(4) Suit for property already partitioned 

(a) Where, on the allegation that he hnd obtained ponsesnion of a sbare in 
the pronerty left bv tbe common ancestor of himself and defendant 
and then entrusted th'« share to defendant, the plaintiff brought a suit 
to recover the shire, tha suit was held (;Overnod by art. 114. 97 F.B. 
1890. 

fh) A suit to recover possession of certain property, on the ground that it 
fell to the share of tho plaintiff in a family partition and that defendant 
pui'ohiRod it in execution of a decree obtained against another member 
of the family, held governed by art. 144 and noi this article. 18 B. 618. 

(6) Balt for share in amount of bond 

Where, after ss’^arition between two brothers, the amount due under a boiid, 
which stood in th ir joint names, was roalisod by one of the brothers, 

* a suit by the oth^r hrV.her to recover his share in the amount so real- 

ized was governed by art. 62 and not by this article. 6 A. 442. 

• 

(6) Bnlt to recover Inheritan^'e 

(a) This article will not apply to a suit for possession of immoveable property 

by right of inheritance. 10 A. 348=8 A.W.N. 36. 

(b) This article has n-^ application to a claim to inherit property os a daugh- 

ter's son. IIG.L.B. 812. 

f 


(7) Partition main relief— Setting aside deed ancillary reliefs— 

Where partition is the Hubstan*iil relief and the netting a«ide of a deed is only 
an ancillary relief, this article will apply and not arts. 91, 92 sd^98. 
iaB. 186 . ■ 



954 


[Art. 1S7 


Aot XV of 1877 (INDIAN UMITATION ACT). 

5cope of article— feowWntiwi). 

(8) DhposBenlon from Joint family property:— 

This article, and not nrt.liS, appUps to a suit by a Hindu, who, having been dis- 
possessed of, or having ceased to enjoy, joint family property, seeks to 
establish his riffht to a share in it. If, therefore, there is no allegation 
on defendant’s part that them was a demand by plaintiff and a refusal 
by himself ^defendantl more than twelve years before suit, the suit will 
not be barred. 7 B. 297. 

(9) Bait for a share In outstandings rea11z«.d since partition : — 

A Bait for share in debts injt undivided at a partition of a joint Hindu family, 
afterwards realiz'>d by one of i.he members, is governed not by this 
• article but by art. 02. 24 G. 309. 

(10) Suit for maintenance of possession : — 

A— — 'n certain joint familv property, bv cancelment of a deed of snle, 
ozocuted bv another co- parcener, affocMng pliintiff’s interest in the 
property, is governed by art. 120 and not by this article. 16 A. 73 — 
U A.W.N. 1. 

(11) Hot applicable to strangers 

^aj This articb'' apnli^'s onlv to e.asftR between members of a family. .Art. 144 
apniies t-o a cl iim for paHition agiinst alienees, strangers, in possession 
of the pronerty. *23 B. 137. 

A suit bv a co-narocn"r against a mortgagee for pnrtiMon of the pronerty 
in the 1 ittor’.s ros^^ssion, having b'*cn morl^ag-'d to him by another 
co-nircen«r, wis gov'^rnol bv art. 114. 1 P.L.R. lOO^. 

fcj This article has no apniioation to a suit whore the plaintiff is a stranger, 
who has pnrohn.scd a share in joint family property from one of tho 
members thereof. 14 0. 544. 

(d) Art. 133, and not this article, applies to a suit by a purchaser of a share in 
a joint familv prouertv, whose vondbr was out of possession at the date 
of the sale. P»*r Garth, C..!. 

Art. 144 would apply to such a Biiit. Per Ghoso, J. 11 0. 680. 

(12) Bult for partition and account of taluqiari estate ; — 

A Buit for parti* ion and account of a ta^n^'lari estate is Rovemed by this article 

. and not by art. 120. 14 C. 493 (P.C ) = U I.A. 37. 

Applicability of article to Mahoftiedan families. 

(N.B } — On this point there is a divergence of views. The Bombay High Court 
has decided* that the article is applicable to Hahomedan families; 

. . whereas the High, Courts of Allahabad, Calcutta, and HadraB, and the 

Chief Court of rha Punjab, are of opinion that this article is inappli- 
cable to such families 

. BOMBAY CASES. . . 

<l) This article applies to a suit by a Mahomedan for partition of joint family 
property. 14 B. 70. 

( 2 ) The possession by a Mshomedan co-sharer of property, which he has re- 
deemed from a mortgagee, does not become adverse to the other co- 
until soipe exclusive title is set up. ' 16 B. 191. 
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Art. 127J Act XV of 1877 (indian iiirJtATidiif acIt). 

Applicability of article to Mahomedan families- 

CALCUTTA CASES. 

(Ij This article is inapplicable to a suit by Mahomedans for possession by 
right of iuhcritancc of shores in the property of their deceased ances- 
tors. 22 C. 951. 

(2) This ariiclo proBupposos the existence of a joint family. Consequently , a 
suit by a Mahomedan woman, who lived with her husband since her 
marriage, to recover her share in her father’s property, has been held 
to bj governed by art, 120 and not by this article. 7 C.W.N. 155. 

(N.B.) — Compare the two W.R. cases noted below. 

(8) Frmn the plainiifT's re^dencoand messVith her brother, inference could be 
drawn that she was in the enjoyment of the patrimonial estate jointly 
with her brother. 11 W.R. 45. 

(4) The collection of rents and profits of tho family property by a member 
thereof does not cou'-titute his possession adverse as against his mothei- 
and sister, so long as they mess and live jointly with him. 24 W.R. 1. 

ALLAHABAD CASES. 

<1) This article will not apply to a suit by members of a Mahomcdi\n family 
for recovery of shiircs in immoveable property, of a common ancestor 
deceased, in the possession of the defendants. 1.9 A. 282 ; 11 A.W. 
N. 88. Of. 10 A. 109=-.8 A.W.N. (No. 7 under Heading No. 8), 
infra. 

(2) A suit, brought by a sister of a deceased Mahomedan against the widow, to 
recover her share iti a pension by right of inheritance, within twelve 
years, is in time under either this article nr art. 1.81. 9 A. 21.8-7 A. 
W.N. 22. 

(N.B ) — In this case, Ibe point whether this article would apply to Mahome- 
dans was left un open question. 

*MADR4S OASES. 

(1) Meaning of 'Joint family property’:-' 

The words * joint family pruperty ’ are intended to refer to joiut family pro- 
perly ill the Hindu sense of tho Lerin. The article is inapplicable to 
suits by Aluhomedans. 15 M. 57. 

(g) Bait by Mapla widow ^ 

■ A suit by a Mapla widow to recover her share in her deceased intestate hus- 
band’s property was governed by art. 123 and not by this article, since 
the suit was for a distributive share of* the property of an intestate. 
15 M. 60. 

PUNJAB CASES. 

A suit for a share in property, to which the plaintiff became entitled under a 
will executed by the deceased owner thereof, was not governed by this 
ariiclo, since the partie.s were Mahomedans. 86 P.L.H. 1902. 

Bttlt by Mahomedan daughter 

In the absence of proof of joint family, a suit by the daughter of a Mahomedan 
owner to recover her share in her ialber’a property, brought more than 
twelve years after the owner’s death, was haired. 89 P.B. 1888. ' 



Art Xf of 1877 (iKDUX uitiTi^loir. ^cr). [Art. 127 


Applicability of artiole to BurmeM Bndlilste. 

(1) A suit by BunjieM BadhUte m joint boin, agsinit other joint heirs end 
thair nlienceB, for recovery of a epecifio share in joint family property, 
most be broiigbt witha twelve years from tie thue tie exolw^a bom 
share became hnown to plaintifE. L.B.R. (1893-*-1900), 182* 

{2} Whether the article applied to Jiurixicse BudhistB doubled. L.B.B. (1893- 

1900) , 415, 

(8) The expresAioD ' joint family property * in this article dors not apply to 
property hold jointly by members of a Burmese BudhUt family. L.B, 
R. 1903, p. 184. ^ 

{4t) The article is inapplicable to suits by Burmese Budhists; among them 
• there is no joint fitmily system as among the Hindus. 2 U.B. A. (18'J7- 

1901) , 458. 

• Person, * 

(1) Meaning of 

The \7ord * person ' means aomo person claiming a right to share in joint 
family property, on the ground that bo is a member of the family to 
which the property belongs. 18 C. 042. Compare 14 M.I.A. 1, 11 C. 
680 and 14 0. 644. 


(3) Purehaaer from a eo-paroener 

(a) The rule that the possession of one co- parcener is the possession of all, for 
purposes of limitntion, has no application as between a purchaser from 
one of the co-parceners and the other members of the family. 12 M. 
292. 

(h) Similarly, the rule has no application where the party claiming has been 
clearly excluded from the family. 10 M.I.A. 51 X. 

2 — * Excluded Exclusion.^ 

(1) Meaning of the word 

The word * excluded ' implies previous inclusion. 5 C. 938 (910). 

(2) What conitUatei exclusion, and what not:— 

(a) When a party is not in possession of any joint property and does not 

receive any of the proceeds of the property, ho is said to be excluded ; 
but not when he is living on the property with the other joint owners 
and is maintained out of the income of the family. Exclusion, to 
operate as a bar, must be entire exclusion. 11 M. 880 fat p. 399f^ 
confirmed on appeal, 14 M. 237 CPX.) = 18 I A. 45 ; sec also 3 M.H.G. 
99 : C/. 2 M H.C. 347. 

(b) In order to constitute exclusive possession or enjoyment by defendant, 

there need not be any evidence of an express refusal to allow the plain- 
tiff any part of the benefits of the joint property. 4 M.H.C. 354. 

(c) An exclusion from all ancestral property is not necessary to give rise to a 

^ bar by limitation ; what has to bo considered is the property out of the 
plaintiff's poR>«eBRion, in which be claims a share. 86 P.B. 1886. 
fd) The fact thsit the plaintiffs wore not excluded from thAr share, in part, of 
the joint property, does not prevent this article from operating iu 
respect of another part, from which they had been excluded to their 
knowledge. 21 B. 326. 
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Art. 127] Aot XV of 1277 JIikdian XiZKISi^On a.ot). 

2.—' Bxelmlea 

• 

(e) DeniiU, by tlio managing member of a M^omecUtn family, of plaiiitifT’s 

title to recover his share of money representing hin (plaintifE's) share 
of profits of oomjiion laud deposited with the defendant, is not * exclu- 
sion from joint family property * within the meaning of this article. 

10 A. 109-8 A.W.N. 8. 

(f) Where, while the plaintiff was in Government service and away from his 

village, hia brother managed the joint family propcity and, during this 
period, the brother wrote a letter to the plaiiitifT requesting him to re- 
_ turn to the village and manage his share of the property or employ 
some person to manage it for him" heMl, under the circumstances, the 
possession of the latter was not as his own in exclusion of the plaintiff. 

11 Ji. 305. 

(fj) Mere proof of refusal on the part of a widow to live with her co-widows or 
of non-participation by hor in the family property, did not establish 
ouster or exclusion by the co-widows, according to this article. 
514 M. 441. 

(3) Aisertion of self-acquiBition not adverse poBsession 

Unless actually excluded, the post>e.ssion by the defendant of certain property, 
on the allegation that it was his self-acquired property, would not 
constitute adverse possession, as against the phuntifl, his co-parcener. 
3 O.P.L.R. 41. 

(4) Suit by memberB of Alayasantana family: — 

A"” "■""j who had separated theinsolvcs from the family more than ISl yeans 
before suit, and having been excluded to their knowledge for more than 

12 years prior to suit, held governed by this article and barred. 16 M. 
180. 

(5) Member whose share has been sold 

A suit by a member of a family, against the purchaser of that share from another 
member, during plain ti Ilf’s minority, is govcnii-d by this article, the 
plaintiff, in such a case, being a person ‘ excluded from joint family 
property.’ 2 O.C. 348. 

(6) Bnlt to recover inheritance: — 

ih A suit to recover certain property us an inheritance, brought more than 42 years 
after the plaintiff’s exclusion from the proijerty, and under oircumstan- 
ces that the exclusion must have been known to him, was barred by 
limitation. L.B.B. (1893-1900), 530. * 

(7) PoBsesslon of one member possession of all :— 

Possession of one member of a joint Hindu 'family is possession of all. 1 W 
R. 74. 

(8) Burden of proof 

(a) A suit to recover a certain share in joint family property, by a person ex- 
cluded therefrom is governed by this article and not by art. 142; and 
the onm lies on the defendant to show that the exclusion became known 
to the plaintiff for more than 12 years before the suit. 1 C.W.N. 6^$. ■ 

vn 123 
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Aet Xy of 1877 (iNDuif tiKMAiioif act). [Art. 127 

2.—* Excluded'—' Exelasion. •—(contintud). ^ 

(b) Whore the plaintiff, in a partition suit, proved that the family property 
•was joint and that he had a share in it, it lay, then, on the defendant 
to show that, to his knowledge, the plaintiff was excluded trout the joint 
estate for niorc than twelve years before suit. 2S2 JJ. 259. 

(c) Where a suit is brought to enforce the plaintiff’s right to a share in im- 
moveable property on the ground that it is family property, it is in- 
cumbent ou Iho plaintiff to sh')\v that the estate was, within twelve 
years before suit, in the possessioii of persons claiming under his 
ancestor. (1 W.It. 170. 

(d) Where limitation is (Ileadod in a p.'irtition suit, tlic burden lies on the 
defendant to prove th<it there was n demand and refusal of plaintiff's 
share in the family property or that the plaintiff was to his knowledge 
excluded from the family mono than twelve years before suit ; in the 
absence of such proof, no question of liniitalion would arise. lA 1). 197. 

(e) Where portion of a joint family property, left undivided on the occasion of 
a general partition, had remained, for more than twelve years from that 
time, ill the exclusive possession of one member, another moinbor, who 
brings a suit for partition of that property after such lapse of time, 
must show that there was some agreement or acknowledgment of title 
by the member in possession, preserving bis own right in the property, 
or the suit will be barred. 11 B. 

(f) Where, in a suit for partition, it is proved that the defendant was in ex- 
clusive* enjoyment of tho property, in wbieh a share is claimed, for a 
very long time before suit, the presumption in favour of tho joint 
possession of joint family propeiLy would be supplanted, and the plain- 
tiff must prove facts which would show that the defendant’s exclusive 
possession was cousistout with ihe preservation of his right to a share 
in the property. 11 B. 220, 22 L ihlotc. 

(gj Where it is found, in a partition suit, that iho property in dispute was in 
the name and possession of the dofendaut, the burden lies on the plain- 
tiff to prove that the defendant made the purchase out of ancestral 
funds and th.it the plaintiff w'as in receipt of his share of the income 
thereof, and the defendant need not prove that it was bis self-acquired 
property or that it was in his exclusive enjoyment. 25 B. 307 : Com- 
pare, 18 B. 513. ^ 

ft 

^(9) No allegation of permiBiiye possesBion 

Where there was no allegation that the defendant's possession was permissive 
or that the plaintiff was unaware of the e.xclusive possession by the 
defendant, a suit to obtain a declaration that the land in the defend- 
ant's possession was tho property of the plaintiff’s family, brought 
mate than 12 years after possession by defendant, was barred by limi- 
* tation, whether this article or 142 or 144 applied to the case. L.B.R 
(1893-1900;, 522. 

(M) llttut poMeaaion ^ 

, , 8o long as members of a joint family live together in oommensality awii in joint 
possession of the family property, no cause of action arises to one of 
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2.—' Excluded ' Bxclueloa. •-~(tmekided). 

them for the recovery of hia share. DispoRsesBion gives him cause of 
action, and limitation begins to run against him from that date. 
19 W.R. 344. 

(11) Possession of home-staying brother:— 

The fact.thiit a home-staying brother was in possession of the family property 
would noli prevent the other brother', who was abroad, from claiming 
bis right of inheritance to his father’s property, unless the possession 
. of the homo-staying brother was proved to be adverse to the absent 
^brother. 9 W.R. 98. 


(12) Remedy of excluded co-pa"oener : — 

A member cxrdiided from joint poHsession is not bound to sue for partition of 
th*! whole prore'^fcy ; he may sue for a declaration that the property is 
joint and for a decree for joint possession. 3 G.P.L.R. 41. 

3.—* Joint family property^ 

(1) Hoveables left by deceased Zemindar: — 

The personal property of a ZoinindHr left at bis death is joint property, divisible 
amongst his sons after his d« ath. 5 M.H.G. 31. 

• 

(2) Suit to recover share in property redeemed:— 

A suit to recover a share of undivided ancestral property, mortgaged by a com- 
mon ancestor and redeemed by a- co-heir of plsintifE, is governed, for 
purposes of limitation, by art. 148 and not by this article. U.B.B. 
(189*2-06), 490. (yompare Ibid^ 487. 

(3) Sait for partition of property reserved at a previous partition 

A suit, for partition of family property rehorved in common at a previous parti- 
tion, brought within twelve years from the date of demand and refusal- 
was not barred. 18 M. 418 : 17 M. 362. 


(4) Claim to share in common fhni: — 

A by contributors to such fund is not one relating to joint family pro- 

perty w'ithin the meaning of this article. Such a suit is governed by 
art. 120. 23 M. 588. 

* • 

(5) Stranger not a member of Joint family - 

A stranger to an undivided Hindu family docs not become a member of snob 
family by the circumstance that he joins, in purchasing property, with 
members of the family and his name is entered in the Revenue Be- 
e.OL'ds as CO- proprietor with the members of the family. He does not, 
on th it account, become entitled to the rights of a member of a joipt 
Hindu family. 9 M. 482 IP.C.) - 13 T. A. 147. 


(6) Desai vatan 

A suit, fof partition of property held as appertaining to the office of a dMot, wgs 
allowed, notwi'hstanding the fact that the management thereto dep- 
oonded upon a single member of a particular branch of the family WOO 
the date of its grant to the family (1768). 7 G.W.N. 409 (P.C.) 
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‘ Joint fnatify property .’— » 

(7) Honey being value of share of proflit 

Money, ropTesenting the value of piaiutiff ’s share of profits derived from h^iid 
oommoii to himself and another member, and deposited with the latter, 
the parties being Mahomedaus, is not ‘ joint family property * within 
the moaning of this article. 10 A. 109-8 A.W.N. 8. 

« 

( 8 ) Separation in residence no separation of property 

A separation in rosidonee and mess by a member of a joint family did not affect 
his position in relation to his ancestral property until a partition 
thereof. 25 W.B? 116. 

(9) * Presumption 

Thoro is no that, when a family brc^iks up, the family property romains 

undivided. 2 IJ.B.R. (1892—1896), 444. 

(10) Burden of proof:— 

(a) Boforo a plaintiff can bring his case within this article, ho must show 

tfaaL the property in which ho seeks to recover a share is joint pro- 
perty. 9 0. 237. 

(b) In rosx)ecl of a suit regarding partition of family property, tho claimant 

must show some possession or enjoyment of the land on the part of 
himself or of those under whom ho claims, within 12 years of tho date 
of suit. U.B.R. (1892-96), 437. 

4.—* To enforce n right to share,* 

Meaning of phrase 

This article provides for a suit * to enforce a right ' fnot ' to establish a right’), 
and by this phrase is intondod a claim for actual possession. Thus, 
this article is meant to apply to suits for partition, whether the whole 
family property has remained joint, or whether on a partition one 
portion has been left undivided. What would bar tho operation of 
this article in the latter oaso, would bo a possession of that portion 
conceded to, and taken by, one of the sharers as the common property 
of himsolf and the other sharers. 15 B. 335 (143). 

5.—* When exclusion becomes known to the plaintiff.* 

Tl) In a suit to obtain a share by partition uf a joint family property, tho interest 
of the plaintiff’s father having been sold in execution of a decree, limi- 

r tation is to be computed from the time when exclusion from his share 

first becomes known to the plaintiff. 8 G. 653. 

(2) In a suit for partition, the mere possession of the property by the defendant for 
• more than twelve 3 'ears boforo suit would not operate as a bar by lapM 
of time ; time would not run against plaintiff until his exclusion (if he 
.. was excluded) from the prox>erty had become known to him. 6 B. 

' ; ; 741; lOB. 24. 

Mot only must the plaintiff have been excluded from the family property, but 

^ his exclusion must also have been known to him. ■ ■ 6 Bom. L.B. 925. 
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,S.~‘ Wbaa exdastoa bedfiau itu pkriatttt,*—(eoncluded). 

f4) For the article to apply, the property in dispnte must be joint family property 
and the plaintiff must have been excluded from the enjoyment thereof. 
5 Som. Ij.R. 855. 

(5) It is essential that there was an exclusion more than twelve years prior to suit 
to the knowledge of the plaintiff. 4 Bom. L.B. 185. 

(6; A suit for a share in a joint property, brought more than twelve years after 
exclusion to the knowledge of the suitor, would be barred. 11 C. 777 = 
,12 I.A. 112 (P.C.) 

• 

(7) Receipt of benefit from joint estate 

(а) Whore the plaintiff in a partition suit was found to have mainly resided away 

from the locality of the property for many years before suit, it was the 
duty of the Court to liavo found out whether the plaintiff had received 
any benefit from the joint estate at any time within twelve years 
- before suit. 11 B, 461 (Note). 

(б) Under S. 1, cl. 13, Act XIV, a suit for partition brought by one member of a 

joint family will not become barred if a share or benefit had been received 
by the plaiutilf-membor within twelve years previously to the repeal of 
that Act. If the rcm(3dyhad thus been kept alive when Act IX of 1871 
or Act XV of 1877 came into force, 4iho period of limitation under these 
would bo reckoned from demand and refusal or exclusion ; or the suit 
will be barred. 11 B. 455. 

(8) Exclusion— Burden of proof 

(a) In joint ancestral property, the possession of one co-sharer is the possession 
of all. The co-sharer in possession must prove that the plaintiff was to 
his knowledge, excluded more than twelve years prior to suit. 118 
P.R. 1889. ^ 

(5) Whore a family is admittedly not joint, the burden, in a partition suit, lies 
on the plaintiff to remove the bar of limitation by showing some sort of 
possession by himself within 12 years before suit. 14 C. 610. 

(9) Plaintiff living in foreign country— Entry in Settlement Papera:— 

Where certain property was recorded in the joint names of the plaintiff and de- 
fendants, and the plaintiff lived in a foreign country, for more than 
twelve years, taking no part in the management of the property, a suit 
by the plaintiff for pussG.*^bion of the property, instituted soon after he 
heard that it was recorded in the names of the defendants in the 
Settlement Papers, was not barred, since there was no exclusion of 
possession till the entry in the SetMeiment Papers. 18 P.B. 1886. 

o 

(O/il Law.') ^ 

Suit under Act IX of 1871 

In a suit by a Hindu, excluded from joint family property, to enforce a right to 
a share therein, brought before the Ist October, 1877, the period of 
limitation was computed under this article, and not under art. 149)^f 
that Act. 8 G. 228. 
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Cases under XIV of 1858. . 

{1} Paptioipation of proBts:— 

(a) Where the plaintiff, in a suit for a share of family property, failed to prove 
his participation in the profits for more than twelve years, when Act 
XTV of 1859 was in force, the suit was barred, the later Act not re- 
viving the right barred by the Act of 1850. 142 P.R. 1890. 

{6) A suit for a share of joint family property was required to be brought within 
twelve years from the last participation of the profits by the plaintiff, 
the burden of proving which lay on the phiintifT. 12 B.L.B. 219--- 
10 W.U. 102; 2 B^.L.R.A.C. 281. 

(c) Proof of payment was not necessary to bring a cae^c wiibin ; common 

onjoynient was suOicieiit lo bring a case within . 17 W.R. 530. 

(d) A buit for a share of the family property, not brought within twelve years 

from the date of the last participation in the profits of it was barred under 
S. 1, cl. 13 of Act XIV of 1850; an alteration in the law of limita- 
tions did not revive the right so extinguished. 12 M. 2G::r 15 l.A. 
ICil (PX.) 

(e) Where, within twelve years before suit, two brothers lived in the same mess, 

the elder collecting the rents and profits and managing the family ex- 
penses, the claim of the plaintiff to the share of one of the brothers 
was not barred. • 22 W.R. 185. 

(2) Payment on account of share:-- 

(a) In a suit to enforce the plaiutilPs right Lo a .'ihare in certain property, it is 
not enough to find that the plaiutiri had occisioHally received ]nonc\ 
from the defendant, but there must ho a distinct finding as to what pay- 
ments, if any, have been miido to the plaintiff within twelve years 
before suit, by the person in po-^bcsaioii or managumoiit of the property, 
on account of the plaintiff's alleged i^sharc. 17 W.R. 451. 

(5) Residence and mess in the family ib sufficient lo constitute participation 
and to show that a member was receiving payment on account of his 
share. 11 W.R. 338. 

(3) Barden of proof— Payment 

(a) Proof, by the plaintiff, of receipt of payment on account of his share within 
twelve years before suit, would shifttho burden of proof on to theSe- 

* fendant, who must then prove bis plea of separate property. 3 W.R. 

173. 1 

{h) B. 1, cl. 13 of Act XIV of 1850 applied to the ease of a son claiming parti- 
tion of ^olnt family property after the death of his father ; but, in 
strictness, the clause would not apply to suits by persons governed by 
the Mitakshara, because, under it, the sun would be a co-owner with 
^ the father in ancestral property. 7 B. 297. 

(4) Act XIY of 1859, B. 1, clB. 13 ft 16 

(a) A suit to establish a right to share in a vatan and to recover a portion of 
the profits for seven years, was governed by cl. 13. 4 Bopa- H.C, 
A.C. 65. 
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Cases under Act XIV of lU^i^'onclud^d). 

(h) A Buifc to enforce the ri«ht to share in a joint family property must he 
brought within twelve years, excl'wive of the period daring which 
the property was under attachment by Govoriinient and neither party 
was in possession. 10 Bom. H.C.A.G. 228. 

(ci A suit to recover the plaintiff*R share in his father's property, brought 
more than 12 years after his father’s death, was barred, since no pay- 
ment to him was provi^d witliin 12 years before suit by the person in 
management of the family property. 11 W.R. 72. 

-ir'- p 

(5) Xahemedans : — 

Cl. 13, S. 1, Act XIV of 1850, applied to Mahomedaiis as well as Hindus. 6W.ll. 
238. 

(6) Limitation afainst adopted son 

As against an adopted son, suing for his share of the ance«tral estate, the limi- 
tation began to run from the date of demand and refusal. 1 M.H.C. 
45. 


General. 

(1) SuBpension of limitation 

Where a person is estopped by a decree of a competent Court from bringing a 
suit within the lifetime of a certain person, limitation will be suspended 
agiinst him whether the decree was founded on a correct or erroneous 
view of the law. 7 C.L.B. 320 (P.C.)-6 B. 48-.14B.L.R. 373--- 
7 I.A. 181. 

(2) Partition during minority of a member 

A partition of family property can be elTected during the. minority of one of the 
members of the family : if the partition be unfair or prejudicial to the 
minor’s interest, ho may set it aside on his attaining majority. 7 C. 
W.N. 578 (P C.) 


(3) Effect of claim for partition being barred 

Though limitation may be a bar to a suit by the son for partition, his right as 
co-parccner is not thereby destroyed, he being nevertheless entitled to 
relief as against the improper disposal by the defendant of more than 
his proper sbar^of the property. 4 M.H.C. 60. 

(4) Conversion of ejectment suit into partition Buit not allowed 

Where a member of a joint Hindu family, alleging division, sued for ejectment 
of the persons in possession of the property, but failed to prove division, 
be could not be entitled, in second appeal, to treat his suit as one for 
partition. 12 M. 292. 

f 

(5) What constitutes partition 

In order to constitute partition, a separation by metes and bounds is not neces- 
sary ; a separation in estate and interest is sufficient. 7 C. W.H. 678 
(?C>. 

S$$ also 8 W.B. 1 (P.G )«11 M.I.A. 76. 
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Qeiieral.-^- (eonelvded). 

(6) Erldeuct of partition 

Where an partition took place between the membetB of a joint family 

and the members oontinucd to be in poasession of their shares without 
any intention of readjusting the portions so partitioned, a subsequent 
claim by one of thorn to another partition was not allowed. 18 G. 302 

(PC). 

(7) Suit by Malabar Tarwad 

A suit by six divided branches of a Malabar tarwad^ against a seventh divided 
branch for their sldbres of the property, which had belonged to an eighth- 
* branch which became extinct, held governed-by article 124, and not by 

this article. 4 M.L.J. 48. 

(8) Management bf temple by rotation 

Where the management of a public religious iTistitution devolved by rotation 
on the senior branch of the hereditary trustees for more than twelve 
years, to the exclusion of the members of the junior branch, the right 
of the members of the junior branch became extinguished, whether 
this article or article 124 or 142 is applicable to the case ; it is im- 
material that no memlier of the senior branch was in continuous 
possession for twelve years. 13 M.L.J. 841 -=27 M. 192. 

1*8.— By a Hindu for arrears of Twelve years. When tlie arrears are 
maintenan ce. payable. 

129.— By a Hindu for a declara- Twelve years, Wlion the right is 
tion of his right to mainte- denied, 

nance. 

(Old Acts.) * 

(N.B .) — The above two articles, 128 & 129, have taken the place of art. 128 of 
Act of 1871 & S. 1, cl. 18 of Art XIV of 1859. 

[Art. 128 of Act IX of 1871. — By a Hindu for maintenance — ^Twelve years — 

when the maintenance sued for is claimed and 
refused. , 

' 8. 1, cl. 13 of Act XIV of 1859.^ * ♦ o * • 

« to suite for the recovery of mainiewmee wh&re the 
right to receive such maintenance is a charge on 
the inheriicmee of any estate — the ^period of twelve 
years # • * from the death of the 

persons on whose estate the maintenance is alleged 
to he a charge; or from the date of the last pay- 
ment to the plaintiff or any per^ through whom 
he claims, hy the person in ike possession or 
management of such property or estate on account 
of such fNawfenofioe.] 
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OVotea) 

Scope of article. 

(1) Suit upon an ekpar— Right not baaed on Hindu Law : — 

A suit upon ail ekrctr executed by the priest of an idol, for recovery of arrears of 
maintenance, is not governed by either of these articles, as these apply 
only to cases in which the right of maintenance is based upon the 
Hindu Law. 23 G. 645. 

(■i) Case of Mahomedan widow 

A Mahomodan widow is not entitled to inainienance out of her hushand's estate 
in addition to what she is entitled te by inberitanci! or uiuh'r his will. 
25 G. 

/. — ‘ Arrears* 

(11 Right to aprears— demand and refusal essential 

hi a suit for arrears, the plaintiH cannot succeed unless he or she proves de- 
mand and refusal or wrongful withholding of the same. 17 M.«862 ; 
18 M. 403 ; 24 M. 147 (P.C.) - 5 C.W.N. 71 ; 6 M.L.J. 147 ; 17 B. 45. 
Cf. 7 M. 341 ; and 26 M. 291 (at top of p. 298). 

(2) Allowance of arrears matter of discretion : 

The allowance of arrears of maintenance is a question for t1i(‘ discretion of the 
Court ; it need not allow arreais at the: same rate lUi it may allow 
future maintenance. 21 A. 183. 

(3) Arrears for what period recoverable : — 

A Hindu widow can recover arrears of maintonunco for any period, unless it 
appears tliat there has been a demand and refusal, in which case she 
can recover arrears for twelve, years only from the date of such demand 
and refusal. 3 13. 207. 

( This was a case under Ac*. TX of 1871 . 

• 

(4) Discontinuance of receipt of mainte lance 

Where, notwirhstanding a decree declared the right of tiic plaintiff to receive 
certain cash nllow'unccs annually from the (lOvernnieiiL, called makasa 
nnmlSf lie failed to receive the allowance continuously for more than 
twelve years, a suit by him to recover the arrears was barred, inas- 
much as the right to the pcriodieHl payinent was barred. 11 B. 222. 

AT. 73. — The suit was, mor^ver, held not cogiiiiizablc h\ the Civil Courts. 

2. — * Maintenance * 

m 

(1) Liability of fatiicr-in-law to maintain daugbter-in-law ; — 

Though a Hindu father- in-law is not under a legal obligation to maintain his 
widowed daughter-in-law from out of bis self-acquired property, his 
surviving son will, after his death, be under a legal obligation to main- 
tain his sister-in-law from out of the property inherited by him from 
his father. 11 A. 191 (F.B.) 29 C. 557 (508). 

(2j Rights under Bengal school and those under Mitakshara:-- 

There is no valid ground for making any distinction between righls of mainten- 
ance under the Bengal law and under Mitakshara law. 29 G. 557. 

124 
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(8) Hftlntanance idiarged on land :— 

Where a maiDtenance was charged upon immoveoWo property, a enit for arrears 
within twelve years was not barred. 0 C. 045-13 G.L.B. SMss 10 1. A. 
45 (P.C.) 

(4} Kate redttoed by agreement 

Where the person entitled to maintenance has agreed to receive a less sum for a 
defined period than the amount fixed, ho could obtain a decree for the 
allowance for that period only at the reduced rate. 0 C. 946 = 13 C.L. 
B. 880=10LA. 4)(PX). 

(5) • depavatioa from husband's house 

A Hindu widow does not lose her right to maintenance by reason of her leaving 
her htisband’s house, provided she does not leave for the purpose of 
ahehastity or for any other immoral purpose. 29 G. 557. 

(6) dame of action for maintenance 

Where maintenance is withheld under circumstances amounting to a refusal^ 
such withholding would give rise to a cause of action, even though 
there was no specific demand therefor. 3 B. 415=6 l.A. 114 = 6 C.L. 
B. 162 (P.C.). 

(7) Conditions peqnisite for receipt of maintenance 

Where the will of a. Hindu did not constitute the residence of his wife in his 
ancestral house, with his son, a condition precedent to entitle her to 
< maintenance, a separation by her from the ancestral house did not 

disentitle her to maintenance suitable to her rank and condition. 

3 B. 415=6 G.L.B. 162 = 6 LA. 114 (P.C.) 

(8) Custom of alloving maintenance to Junior branches:— 

Where, in a deshpande vatandar's family, a practice was found, extending over a 
considerable length of time, of providing the younger branches with 
maintenance only, the practice viras recognised and acted upon as a 
legal and valid custom. 10 B. 327. 

General. 

(1) Res Judioata 

(a) Where, in a family in which property descended to the eldest male men^r 

' ulone. a suit by the plaintiff, a younger member, against his father 

monthly allowance for maintenance founded upon an ekraimmko' 

» failed, a subsequent suit by him after his father’s death egaiiist his 

eldest brother for the allowance due to him was not barred bj the rule 
of resjtidicata. 9 G. 945 = 13 G.L.B. 830=10 l.A. 45 (P C.). 

(5) Where a person entitled to maintenance asks for, and obtnins, not only a deeree' 

* declarator^' of his right to claim maintenance, but also one for future 
raainUmaiice, he cannot bring a separate suit for arrears of future 

V . maintenance. 12 M. 183. * 

^heujatter would be differant, if the decree obtained was one only 

... his right. 7 M. 80. . ' 
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(3 j Bamd eUlm euinot be vevlirei 

A claim otioe barred cannot be revived bya olMti8ei& the law of limitation. 
Thu principle appli« as wdl to a claim to amars of maintenanoe or 
any other claims, as to one for possession of land. 3 C. 331. 


(3) Hindu Lav no bar to reeoTor aman 

The Hindu Law does not preclude the recovery of arrears of maintenance. It 
is only the law oi limitation that bars the right to recover arrears. 
21ff.lT.a 36. 

lOM Lmw). 

Cases under Act XIV of 1859. 

(1) Where, in a suit for arrears of maintenance by a Hindu widow governed by tho' 
Alayaaantana Law, it was found that the widow hod not, for twenty 
yean, beforo suit, the plaintiff had boon living away from the family 
without claiming any maintouanoe or receiving any thing from the 
family to support himself, it was held that the suit was barred. 4 M. 
H.C. 137. 

fS) Cl. 13 of S. 1, was held inapplicable to a suit for maintenance when the right to 
receive such maintenance wa*» not a oharge on the estate of a deceased 
person but on the estate of a living person. 4 W.B. 84. 

(3) A suit for maintenance, not chargeable upon any estate, must be brought within ux 

years from the date of demand and refusal thereof. 2 B. 637. 

(4) Under the Limitation Act of 1859, in a suit for maintenance, the time begins to 

run from the date of defendant's refusal to maintain the plaintiff. 

12 M. 847. 

(6) KueentloB limited to leu than thue years 

The issue of prooeu of exedhtion for arrears of maintenance was limited to a 
period less than three years before the application, whore there was a 
decree for payment of a sum of money annually for maintenance. 

4 M.H.G. 275. 

(C) In a suit by the widow of a deceased undivided brother against the survivor for 
maintenance, the startiug-point for limitation Jteld to begin from the 
^ date of her husbaj^'s death, 7 M.H.C. 286. 

18 O*~Forth 0 resumption or as- Twelve years. When the right t6 
sessment^^) of rent-free resume or jssess 

land.^*^ the land first 

accruesJ^ 

(Old Acts) 

[Act IX of 1871.— Same as above : except that the proviso, vis. ^ Provided 
« that DO such suit shall be maintained where the laied 
forma part of a permanently settled estate, and has be^k 
h^ rent-free from the time of the Permanent Settle*^ 
ment *’ does not find a place in the present article. 

vm 186 
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8. J,el. UofActXTVqf28S9.-^ToBuiiB hyOiepn^rkiorofany Imidorlyany 

iwrsofft claiming under him, for ibs reBumptwn 
Of oBBCBifneM qf any lakberaj, or r 0 »i-/ree land 
— the period qf 13 yearBfrom the time when the 
title qf the pereon claiming the right to reeume 
and OBsesB eiich lande^ or qf eome perron under 
vahom he claimBt firet aecrned. Provided thai^ 
in cBtaicB permanently eetlled, fio each euif^ 
although brought within twelve yoarefrom the 
time, when the tUle of each pereonfiret accrued, 
»hall he mamtained if it ie ahown that the land 
haa been held lakheraj, or rent-free from the 
period of the Permanent Settlementl. 

(Votaa) 

*For the raeuiaptioa or Maessmen^* 

(1) IqU tot dacUratloB -t- 

A claim by plaintiff for a declaration that he has a right to realise the revenue 
of land, which* wag revenue-free prior to Settlement, but assessed to 
revenue at the Settlement, would not be Imrred by this section, as the 
suit is not * to resume or assess rent-free land.' 1 C.P.L.R. 90. 

(2) RMiTYattoB ei rights of OoTommont 

“ There is no period of limitation prescribed by any law, within which alone the 

Government should exercise its prerogative of imposing assessment on 
land liable to bo assessed with public revenue. 27 M. 16 {approving 
8.A. No. 1352 of 1697). 

(8) Bffeei en aon-ezeention of deeree;— 

When a PJ^non, having obtained a resumption-decree in his favour, rendering 

! , certain land liable to assessment, lies idle, for more than twelve yean, 

^'orithoateKecuting the decree, he cannot, suhsequently, resist luooeBB- 
fully o suit against him for a declaration that the lands were rent-free 
lands. 5<I.949=:6C.L.R260. • ^ 

t c 2,-^* Hont^froe leutd** 

" jl) Meaning ef the iemi 

Tbe words ** rent-free ** In ol. 14, 4. 1 of Act XlV of 1869 merely ribowed the 
meaning of the term **lakhiraj '' ; and the section applied only to 
• cases in which lakhiraj title waa in dispute. 2 W.R. Act X Rulings, 
' • 83. ' 

'' ^'''lUMraJ grante:-- 

At. to the law applicable to the resumption and assessment of lakhiraj grants, 
8 C. 980»10 C.L.R. 41 ; 20 W.R. 459 (F.C.) A 1 0. 878. 
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. 3.—*WA»u ttM H^t «n»f 4 wefVM. ' 

(1) Bait twalva jMm after resaiapttwdMraa i— 

A suit for OHemncnt of tent on Ukhin^/ lend, Itrought moretken layeue 
after a decree lor ‘‘resumption, would be barred. 16 C. 449 4b 450 
(Note). 

(2) Gauae of Mtlon aeorulng on data of lalo 

A suit by the plaintiff, who has purchased the estate from the purchaser at a 
refenue sale, to reaume the land, must be instituted under this article 
and art. 121, wHhin twelve years of jihe revenue-sale, and not from the 
date of the sale becoming final. 22 C. 244 (250, 251). 

(3) Suit by a aueooedfiid dhatwal:— 

A suit by a succeeding p7fa/?cai to resume laud, granted by bis predecessor on 
permanent tenure, must be brought within 12 years after the auoceSi' 
sion to the estate. Otherwise, it will be barred. Art. 139 is inappli' 
cable to such a case. 9 0. 411. 

(4) Grant in lion of maintonaneo:-* 

Where the grantee of a mokuran lease, in lieu of maintenance, gives the grantor 
or his successors a distinct notice of a claim, on his part, to hold the 
grant in peqietuity and not subject \o resumption, the latter will be 
barred if he or they does not or do not sue within twelve yrars of such 
notice, at least for the time of his or their enjoyment. 3 C. 793. 

(5) Suit for aaeosament of mal lands aftar obtaining doelaratory-doeroo:— 

Where plaintiff has obtained a decree declaring that the lands, in the possession 
of defendants and alleged to be lakhiraj^ were plaintifi*8 mal lands, a 
soit by him (plaintiff) for assessment would not be barred, even thougjb 
brought more than 12 years after the decree. 2 C.Ia.B. 569. 

(6) PMieieloa under an invalid grant:— 

When the defendant was in possession of a portion of a Zemindari, for more 
than twelve years, on a claim of right, and it was found that the grand* 

, father of the plaintiff had made a grant in favour of defendant, whieh 
was invalid, and the plaintiff sued for resumption, his suit was HM 
barred. 3 M.HfC. 5. 

( 7 ) fdraon la poiaeieioa not eialffllng under grantees— 

If the grant was one of office remunerated by the use of land, and if a penon 
is in possession of the land without claiming from the grantee, for 
more than twelve years after the right to resume accrued, the right to 
assess the land would be barred. 1 B. 586. 

(8) Vhen peeiMalon beeomei advene— lervloa landi :— ' 

When lands are held as remuneration for Krvioee, the fact that no lervices are 
rendered, would not, 1^ itself, make the posseseion ,advene. To malm 
the holding adverse, there must be a refusal to perform service or v 
claim to hold the lands free of service. 23 B. 602. 
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tbe rill0'.'.k.,..Jbtt i0UWML'^(«o»dudeii. 

(9) Bl^t of puMhiMf fimn Odwameiiti-- 

When tte suing foe resumption and assessment of land happens to be 

ftlUnnhaaer from Ooveinment, he must date his r^ht not from his 
pvbndiaee from Governmenti but from the time tvhen the ri^t first 
aocrued to the Government. 98 W.B. 94. 

(10) ZemhidaF bamd— Putneedav-purohaser also bamd 

A putneedoTt deriving his title from, and olsiming under, the Zemindar, whose 
right to resume* is lost, cannot, reason of his being an auction- 
phrehaser, revive a right which the Zemindar himself is no longer 
entitled to exercise. 1 W.B. 197. 


Burden of proof 


Qeiieral. 


(a) Where the plaintifi, being the representative of an auction-purchaser, sets 

up that the land is mal, the burden of proof as to tbe land being mal 
, lies on him. 1 C. 378 {following 8 B.L.B. 566 (P.G.)»U M.LA. ISfiJ. 

(b) In oases of suits for resumption or assessment of rent-free land, the plaintiff 

' , , . must prove that his land was once mal ; if he proves this, the harden 

J ' is shifted on to the dofbiidant, who must then prove that his tenure 

' - ■■ ■ existed from before 1790. 20 W.B. 459 (P.C.) 



In a suit by an auotion-pureliaser to assess rent on land clamed as valid 
' the ontM is on the ryot to prove that the land has been hM 

Mfa&hinK/ from 1790. aW.E.169;69. 


'ih 


' <OM Resulatlont'and Acta). v . ' 

JiMidatiaa ZIX of 17«i s- 

-•(at) ^e ypiA * rent-free ’ could not moan revenue-free. Where grant ^ bttd. 
^ ^ ^ ^ Zemindar to valuable eonsideration to bw ^ 

' grantee vrithout payment of rent, such land could not, undar^^-ir^lM 

resumed by tha>heir of the grantor or the purchaser of tile Zemlndiii. 

0 W.B. i tP.Ba) ^ 


{h) Where the defendant proved possession of lands as Zahhif <i|/ Morjj^ 179(^ 
there could not be any resumption or assessment of the lands, unless 
the plaintifi proved the lands to be mal by payment of rent or other*' 


wise. 6 W.B. 58. 


(c)- There could not be a resumption of land, whether heritable lakhirqj or 
» not, held from before 1790. A.D. 1 W.B. 246. 



The grant of a rent-free tenure, not only of the proprietary right in the land, 
. but also of the tents thereof undiminiahed by the payment of the 
revenue assessed thereon, the grantor undertaking to pay the same, is 
null and void and liable to resumption under S. 10 of Bqiulations 
XIX of 1798 and XU of 1795. 9 a;B45 (P.B,) 
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itt. 1^] Ji9t of {urouM ao®)* 

. lOld ItaKttUrtV^ «nd Act»>r^fty«fe<*w*).- > ^ 

<9) R«d. II W ^UNM, «.8, el.3i-^ , ^ 

Pmooatile posBession without paymoat of res^ iot 60 years before the com- 
nenoement of the suit barred a suit tor rent ojgder . 5W,R. 

1 (P.C.) 

(3) Caiei under dot XIY of 1659, 8, 1, el. 14 :— 

(o) Under Act XIV of 1859, B. 1, ol. 14, a suit by a dur-piiineedivr, who 
porduhsed at a sale under Bog. VIII of 1819, to rosumc an alleged 
invalid Zo^hiitif.tenure, was requir^ to bo brought withiii twelve years 
from the date when the right to sue accrued to the person, under whom 
he claimed, and not from the date of his purchase. 1664 W.B. 170; 
15 W.B. 436. 

(5) Cl. 14, S. 1, Act XIV of 1859, applied to all suits to rosome or assess lands, 
'held rent-free, whether before or after the Pemanent Settlement. 

8 W.R, 38. 

(e) Suits for resumption of lakhiraj, instituted after Act XIV of 1869 came 
into force, were governed by the provisions of ol. 14, S. 1 of the Aot« 

9 W.R. 268. 

^ (d) Since Act XIV of 1859 oamo into force, tjie twelve years' limitation ap]^ied 
to a suit to resume or assess invalid lakJiiraJ created since 1760. 

4 W.R. 68. 

. ; (i) A euit to recover a portion of a Zomindary granted to the defendant by ^ 

. . ^ plaintiff’s ancestors upwards of forty years before suit, on the ground 

that the grant was void, was held barred limitation. 8 , 

( 4 ) 

(a)' A suit by a Zemioftar to recover poBsession bf lands belonging. to the 
cZemindari and alleged by the defendant to be waiigcrtmu^ 

by the twelve jeata’ Hmitatiou under—. In computing the period' of 
limitation, the thhe of pendency of a suit for asoessmcint not'hiileae^ ' 
by him or his predMessor in title could not be excluded. 1 W.B. 69., „ 

(d) < The period oilimiMto was eomputed from the date oh which the dfAai^'' 
ant began to hw the land in dispute rent-free. 7 W.R. 681. 

(c) A suit not to resume or assess, but to recover possession, with nyspo jj^Euil^ 
as part of the plaintiff's vuil tenure of land which the defendant is 
leged to be bolding on an invalid lakhirqj tenure, was geveEHed. 1^:41^ 
19 of s. 1 of Act XIV of 1869. 7 W.B. 631. 

X81 , — ^To establieh"' a periodically Twelve yean. When t|j(e piuntiff is' 
reenrring right."' ^ first refused the eo- 

* joyment of the 

right,® W 

£Aot IX of 1871, art. ]31.*r^an)e as above. 

' -4t>f tor Sljpa m iing pret^mon,'] 
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let lY of 1877 (nrpfAit uxitatiom act). [ivi idl 

Scope of oftlcle. 

(1) Tfidik allowABce-'Suft for deoloroiioa 

A suit for ft declaration that the plaiiitiA is entitled to reoei\'e, as DharmtUcaria 
of a temple, the iasi^ik allowance direct from Government, is governed 
by art. 120, and no^ by this article. 13 M.L.J. 267. 

(2) Suit for Xattubadi:— 

‘i 

Kattubadi is not rent merely, but cuuHtitutes a charge on the land and is 
• governed by the twelve 3 ’ears' limitation in this article and the next, 

19 M. lOS Note =5 M.L.J. 142. 

If it had noi been paid for a period of over twelve years, the suit would be 
barred. 15 M. IGl. 


(3) Suit to reeoTor roreaue on land 

A suit to recover the revenue on a certain land granted to the trustees of a 
viosque and confirmed by Government, is governed by art. 182, and 
not by this article ; twelve years* arrears are recoverable. 10 M. 115. 

(4) flttSt fop doelftpation re romiaaions In raveniie : — 

A suit against Government for a declaration of his right to have certain remis- 
sions made in the revenue, to which the plaintiff was assessed, no 
consequential relief having been prayed for and the remission having 
been refused by Government more than six years previously, was held 
governed by art. 120 and not by this article. 16 M. 2tM. 

(6) Hollkhuo 9 — 

A suit for is governed by art. 132, the same being a recurring charge on 

immoveable property. 5 G. 921-=(^C.L R, 133. 

*7*0 oofoMoA.' 

0) MoOBbidofkroida:- 

The words-— ace used as a correlative of ** to set aside " ; they do not refer to a 
mere declaratory suit. Per Bhashyam Ayyengar, J. in 26 M. 291 
(F.B.) at top of page 314. f 

(2) MifepoitabUahiiieiit^ef pldhts-- 

If ft suit be for the purpose of establishing a periodically recurring right, pure 
and simple, this art. would apply and the period of limitation would 
be reckoned from the date when the plaintiff was first refused the en« 
joyment of the right. 10 C. 697. 

See No. l", 14 M.L.J. 477 under Heading No. 2, infra. 

See No. 9, 2 G.W.N. 689 under Heading No. 2, infra. * 

(19 See Nb. 11, 9 A. 213=7 A.W.N. 22 under Heading No. 2, infra. 

. (6) Sfie No. 4, 1C M. 294, and No. 1, 13 M.L.J. 207 ttiMer ** Scope of article,'' eupra. 
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Z— • P§Hodhtilly reeurriag 

( 1 ) Right to MOOTor rent 

A euit to establish the right of plaiotiff to ceeover rent is governed hy this 
article. 14 M.L.J. 477. 

(3) Clnlm for rent a reenrring eanse of aetion 

(a) A- - —is a recurring cause of action. So, a tenant may, in a suit for rent, 

set up, as against the ohum for any particular year, any right which he 
'•has to a deduction or abatement, notwithstanding the fact of his pay- 
ment of the full tent for several previous years. 16 W.B. 301. 

(b) Failure to pay rent gives rise to a recurring cause of action. So, where 

the right to take rent is admitted, no question of limitation can arise. 
4.C- 661. 

(3) Claim for monthly allowance 

A claim for a monthly allowance from a Zemindari is a recurring right .and is 
governed by this article. 7 M. 341. 

(4) Right to roeelvo offorlnga at a shrlno:— 

A suit, by plaintiffs, for a declaration of their right to recover a moiety of the 
offerings made at a shrine, brought* against the Manager, is governed 
by this article and must be brought within 13 years of the refusal of 
the right of enjoyment. 3 O.G. 351 (R). 

(5) Bolt for annuity 

A— payable out of the income of immoveable property, the same having 
been decided upon by arbitration in the course of a suit is governed by 

this arUcle. 16 A. 189=14 A.W.N. 19 {follotving 5 B. 68). 

s 

(6) Annual allowanoa from Oovornment— Co-ihanr’s initi— 

A suit by a co-sharer to establish his title to a sliare in an annual allowance 
received by the defendant from Gtovemmeut is governed by this art. 
and not by art. 144, and will be in time if brought within twelve years 
from the date of refusal on demand. 15 B, 185. 

( 7 ) Bnlt to MOOTor hnrlal Ihoi:— 

In 1 the tight to which occurred whenever a oorpso wan hrira^ht tor 

burial, the limitation of 12 years was held to run from the date of 
first refusal of the enjoyment of the right. 34 W.R. 885. 

(8) light to roeovor additional font;— 

A for increased area is a recurring right. 6 G.W.N. SCO. 

(9) Flatotlff BOt^llablo to aHommOBti— 

A right to obtain a declaration that plaintiff was not liable to bo assessolia- 
certain Municipal taxes is a ** periodically recurring nght.** 2 
N.689. , 
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2irf4wMlcMtty jmiiiUTittg i1fM»’^l«oneluiled). 

(10) Bolt «( irj^ 

A Btut xWoo-sharcr against another for his share of an aUomtioe attached 
' . tip^a jMipande vatan is governed by this article. 14 B. 286. 

(11) Rldht to sfcm In a pension :— 

A snit by plaintiff to eatablish his right to share, in a pension, bronght against 
the dvavrer of the same, was held governed by this article or itft. 127, 
assuming limitation was applicable to such a case. 9 A. 213 s 7 A.W. 
N. 22, 

(12) Suit for palta or right to worship idol 

A suit for ^pallat or right to worship an idol in turn, is a periodically recurring 
right. 8 G. 807 = 10 C.L.B. 439 ; 4 C. 683. 

But see 15 W.R. 29=-C B.L.B. 352. 

(13) Bight to roMlve maintenance s-- 

The ^is a constantly recurring right. 2 M.H.G. 30. 

3,^*When the pMatitf is right* 

(1) Bioasslty for demand and /oftisah— 

For this article to bar a suit, there must not only be a non-user of the right for 
more than twelve years but there must also be a demand and refusal 
more than twelve years, before suit. 154 P.B. 1889. 

(2) Ahstontlon from enjoyment not abandonment 

From a mere abstention from the enjoyment of a right established by a decree 
of Court, abandonment of the right cannot be inferred. 106 P.B, 
1888. «. 

(3) Baft limitation would begin to mu only from the time when the plaintiff was first 

refused the enjoyment of the right. 146 P.B, 1882, 

> ngalnat Oovommont for mokasa amals:— 

Assuming that Civil Oourts can take cognizance of a—, suoh suit would be bfu^ . 
if there had been a total discontinuance of receipt of such aUowSjjM; ; 
« ' for over 12 years. 11 B. 222. * 






not gpooUying ^to of paymonfts— 

Where 'a midntenance decree does not specify the exact date for payment of 
maintenance payable annually, the same woirid fhll due cm the day ^ 
year from its date and thenceforward on the eoirespondlng da^ jejai- 
after year* 12B. 65. 


of ftrustoes-Effeot:— . ■ 

one out of two branches of trustees is in adverse posseiaiBn' of the odtoe ahg 
' < properties or emolntuents attacdied thereto for more thaib the sM|tt|lbsy 
^ period, the rights of the other biandh would be iKfiingnlidiBd^.it^ 
\ , opentron el B. 88 of this Aot. 18 841. 7 ’ . . - 
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, J,—* Wh0n th» PUUittft h jf^^lt^—feonclude^. 

(7) R« dmudud MftaMl— Vo kw:— 

If there is no demand and no refusal, a suit for arrears due under a periodically 
recurring right will not be barred under this article. 106 F.l^ 1901. 

(8) Fo» other eases likely to fall under this head of this article 

Se 0 No. 7, 24 W.R. 865 under Heading No. 2, supra. 

No. 6, 15 B. 185 under Heading No. 2, sapra. 

No. 4;*80.G. 851, under Heading No. 2, stipra. 

No. 2, 10 C. 697 under Heading No. 1, supra. 

i^a • — To enforce payment of money Tweive yean. When the money 
charged, upon immoveable sued for becomes 

property.^^l due.^*> 

^Explanation , — ^The allowance and fees 
respectively called malika'na 
and hcLqq« shall^ for the pur- 
pose of this clause^ be deemed 
to be money charged upon im- • 
moveable property. 

(OU Acts.) 

[Act IX of 1871 ; art. 132. Col. 1.—* For money charged upon immoveable pro- 
perty.' — Cols. 2 and 3, same as above. 

Act XIV of J859,^^No provisions exactly corresponding to the above ; but suits rf 
this deseripHon would have fallen under s, el. 12 of that 
Act] 

(Votaa) 

Scope of article. 

(1) IwU^atlea of artlole. 

^ The article applies only to suits to recover money charged on immoveaUe Oto- 
perty out of that property ; if personal remedy is asked for, this i^ticle 
will be inapplicable. 7 A. 502sl2 I.A^. 12 CP.0.); sesobthastoo 
point 10 M. 100; 11 M. 56; 10 K. 100; 12 0.880(825); 15C. 642; 
24 C. 281 ; 14 B. 377 ; 22 B. 846 ; 8 A.W.N. 114 ; 8 A.W.N. 185 
* (dMMfilMV/irom6B.719):6B.4eS; 1S0.LJI. 165(168), 

(9) Mt te ufteM Han 

^ Aanitby a ven dji j’ ^of immovea ble ptoyrty to enloree hig |Hai| to napaid 
iM||telu ae«inon ey m not yovemed ^ tiSSTartrimt temrtjJ[Ur^M.L. 
7.«6»91M^lnTlOM.il.j^8tf'. 

thU oaaa with OBMg noted nndar art. Ill ntpra, nndar the' 
haidi&d I'l-" To eafoioe hi, Nm " at pp. 878 to 675 MQini. ' 

\ viu 196 
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Scope of artkle.—(continiudJ. 

(3) Money ehnrgod on Immoveable pv^rty 

. Where a plaintiS is suing for money which, as a matter of fact, is charged on 

immoveable proi)erty, the suit may be regarded as one to raise the 
money out of the property unless it is quite clear that the plaintifE 
only intended to ask for relief against the person of the defendant and 
not for relief against the property. 7 O.G. 108. 

(4) Sait for haq-i-ehahaharum 

A by a Zemindar is not governed by this article or art. 62 but by 

* art. 120, whether the claim is Uised on custom or otherwise. 18 A. 

430=^16 A.W.N. 140 ; I A. 444 (F.B.) & 2 A. 358. 

(6) Suit for Zemlndarl cossei : — 

A suit by a Zemindar against luaufidars for Zemindari duties or cesses is 
governed by this article. 2 A.W.N. 28. 

(6) Bait for kattubadi i — 

A is governed by the three years' limitation, whore no property is 

sought to be charged with liability but only a personal remedy is 
claimed. 19 M. 100 [folUminy 7 A. 502, 12 C. 389, 10 M. 100 & 11 M. 
56 ds .59 and d&sentimj from 19 M. 103 (note) = 5 M.L.J. 142, which 
decided that such a .suit falls under this article and is governed by the 
twelve years' rule] . 

(7) Hypothecation of Jagir Income 

A suit on a bond hypothecating certain jagir income was hold governed by 
this article, since jagir income is a ** benefit to arise out of land." 4 
P.R. 1894. 

« 

( 8 ) Debt charged on property bequeathed 

A testator owing a sum of money to a certain person, devised some immove- 
ables to the latter's son and asked him to repay the debt. The 
purchaser of the creditor's claim sued for recovery of the debt. Held, 
the debt was a charge on the property devised and the suit was govem* 

ed by this article. 15 C. 66=14 I.A. 137 (P.C.) . 

' *■ 

(9) AMMwt ot mAlnteBMioe ehuftd ob iBheriUBce:— 

Asnitfor— .^isgiMeniedby thisartiole. 0 C. 945=13 C.L.B. SSOk 10 I.A, 
45 (P.e.) 

, (10) Martgi^B of tMOit— 

ft 

^ ' A suit based on a hypothecation bond charging standing trees is governed by 

^ this article, trees being regarded as immoveable property. 7 A.W.^t 

^ .-.V' 69. 

ft 

^1^^: IMhpudo Vatan-^One oo-shar«r against another:— 

A suit >y one co-sharer, having previously obtuned a decree declaratoiy of his 
title against another, for recovery of arrears, the wh(de having been 



irt 182 ] 


977 


Aot XY of 1877 (INDIAN UXITATJON ACt). 

5cope of artIcIe.-<ce»ftcM^). 

received by the latter, is govemed i&tl^ this article but by art. G2 as a 
suit for money had and received by the defendant for the plaintiff’s 
use. 9 B. 111. 

(1'2) Desals— Amin lukhdi allowaaca 

* A suit for his share of amin mkhdi allowanao by one drsei against another, 
who has received the whole allowance is governed not by this article 
but by art. 62; 8 B. 426. 

-r • • 

(13) Landlord and tenant— Money-value of grain 

A suit by a landlord against his tenant for atrearsof money -value o! fixed quan- 
tities of grain payable annually by the latter to the former is governed 
by art. 62 and not by this article. 8 B. 234. 

(14) Co-iharer’i lult for contributions— 

Whore a co-sharer making payment of assessment has no charge on the defend- 
ant's share of the estate, either art. 61 or 99 will apply and not tbii 
article— Per Bhashyam Ayyangar, J. in 26 M. 686=^18 M.L.J. 83. 

' To enforce payment of money charged upon immoveable property^* 

(Qeneral.) 

(1) Suit to enforoe charge!— • 

A suit to enforce a charge against immoveable property is one to recover an in- 
terest in immoveable iiroperty and is governed by the twelve years' 
limitation. 19 G. 336 (340). 

(2) Attachment of Hindu son's share 

The— during the father’s life-time creates a charge thereon and a suit, by the 
attaching creditor, after the father's death, to enforce such charge 
against the son’Mhare is governed by this article. 8 M.L.J. 64. 

(3) Suit by creditor agalnet widow’s estate:— 

A creditor seeking to enforce a charge on the iiiheritanCiB of a widow alienoted 
by her i.s bound to show the nature of the transaction and that, in ad- 
' vancing his money, ho gave credit, on reasonable grounds, to an asser- 
tion that the money was wanted for one of the recognised necossitieSf 
• 6 0. 843 (P.C.)^8 C.L.B. 361-8 I. A. 8. 

(4) Gratuitous payment : — 

A suit by a person (who paid the mortgage amount on behalf of the mortgagor) 
to recover the interest on the said money was barred, since the suit 
was brought 12 years after payment and he had- not obtained a trans- 
fer of the mortgage, but only acquired an eX|aitable right. 6 C.P.L.R. 

(5) Gnarge not agionntlng to a mortgage:— 

(a) This article applies to a suit to enforce charges upon immoveable properly, 
where such charges are created by a transaction not amounting to a 
mortgage. 191 P.B. 1888 
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A— ‘ pMjrmat of mmy 4s, •’-(eontiiuud). 

QOMnl.— .. 

(i^.J3.)-<-Tliisdeoi8ion hu be«n ov&rrtUed by 113 P.B. 1890. (F.Bi) 

(6) This article applies to suits for sale by a creditor bavic^ a right to realise a 
charge not amounting to a mortgage. 10 B. 519. » 

(6) Hypothoeatioji-bond 

A charge created by a hypothecation bond is an interest in the party in 
whose favour that charge is made.’* 9 W.B. 170 at p. 178 ; 

19 C. 886 at p. ^340 A 6 B.H.C. 18i— cited in Mitra’s Limitation at 
• p. 999. * 

(7) Money charged on rente and profits 

A suit ioT-^ ^is one governed by this article, rents and profits being immove- 

able property. 7 A. 130»4 A.W.N. 383. 

(8) Charge on moveable property :~ 

A suit to enforce a is governed by article 130. S3 G. 31. 

(9) ^'Charge'* In B. 10 of the G.P. Tenancy Aet:- 

The ** charge referred to in 8. 40 of the G.P.Tonancy Act is not such a charge 
as is defined by IJ. 100 of the Transfer of Property Act. 10 C.P.L.B. 
48. 


A«— Cases In which a charge Is acquired. 

(1) lastrnmeat In general terms:— 

An——, purporting to charge all the immoveable properties of the obligor 
without speoifioation, does create a charge within the meuzlng of this 
article, and a suit to enforce such a charge is governed by this article. 
9 A. 156 = 7 A.W.N. 15 (fv/emng to 7*A. 503=13 l.A. 13 (P.G.)y and 3 A. 
376). 


(3) Belt for contribuiloa . 

A suit by the owner of two villages, sold under a decree on a mortgage, dslming 
contribution proportionately against the owners of the ether proper^ 
ties included in the mortgage Is governed by this article and noHiy 
V art. 99 or ISO. 13A. 110=10 A.W.N! 81 (7v/crrtnp ^ 6C. 549 snA 4 A. 

55.) 




•nH fl*F umiltr'— 

*^ohug.d on th. inoomo of immovAl. propettj ia gi»eni.d hf tU. 


Mtiole. ieA.U9. 


M by vqndpr for napald porehaae-money i— 


4 




{«) A ■ - t o enforce his charge against the property sold, under s. 58 (4) of the 
Transfer of Property Act, is governed by this ariille. 31 A. iH iS 
B. 48 ; 83B. 846 [following 18 l.A. 18=7 A. 503 (PnG.)]. If apeis^ 
. V remedy is ssked for, this article will not apply. iW. 0/. 7 
' 875 A 10 M.LJ. 849, No. 2, under Heading “leopn qC 
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Am. Ill] lY of If^ (iKDiAN ttttitAisoir act); 

, l.~' To oatoree jiimimt ot 

A.— Cmm in whldip chnrg® Is noinltnd.— r®"*!***®**)* 

(6) AnimpaidvendorhaBaohargfi, on the property aold, in execution oC his 
decree. He is sdso entitled to a personal remedy. 2 A.L.^ . 879 « A.W. 
N, (1905). 144— Per Banorji. J. Contra, par Riohaids, J.— The owner 
of a charge as distinguished from a mortgage is not entitled to a 
personal decree under s. 00 of the Transfer of Property Act. — 

(5) Mortgagor payfnit off a daereo for sale : - 

A suit for contribution, by a person having a mortgagor's interest in certaia 
property and paying off a decree for sale os against the property,, 
brought against his co-mortgagors, is governed by this article, even 
though the plaintiff-mortgagee has not obtained possession from the 
mortgagee. 26 A. 227 {referring to 11 M. 416 and 4 O.C. 278.) 

(G) Co-mortlagor paying entire mortgage-amount 

(а) A and redeeming the property, has a charge on the property redeem- 

ed as against the other mortgagors bound to recoup him (the redeem- 
ing -co-mortgagor). A suit by the other co-mortgagors, to redeem 
their shares on payment of their gitota of the amount paid towaida re- 
demption, is not govenied by art. 140. 26 B. 600. 

(б) A co-mortgagor, redeeming the whole of the mortgaged property, acquires a 

charge on the other co-mortgagors’ shares of the property mortgaged 
for the proportionate part of the amount paid for redemption under 
S. 95 of the Transfer of Property Art. 11 M. 410 (418). 

(7) Mertgngoe of putneo taluk paying raonoy to provent lalo 

Where a mortgagee of a pu/ni taluk pays money to prevent the sale of such 
taluk for arrean^f Zemindari rent, the payment is not a voluntary 
payment and he will be entitled to a charge on the taluk thecefor. 
4G. 5S9=:6G.L.B. 28. 


(8) Suit fbv money paid for OovenimeBt roYonuo:— 

(а) Where, in a suit for recovery of Government revenue paid to save the whole 

estate from sale.^the plaintiff asks to have the amoupt so paid mada o 
charge on the portion for which he paid it, such suit would bo govern- 
ed bv this art., and not by art. 99. 6 C. 549^8 G.L.R. 200. ' 

V • 

(б) A part-owner, payinA^e whole revenue due on land lor saving hhi.oWin.h|« 

terest and seekii^Snntribution from other co-owners, will beittitittM'ie' 
a charge on the shares of the other co-owners. It M. 4St;; 22 
411 ; 4 C. 539 = 6 G.L.R. 28, 

• 

' (c) A co-sharer paying the entire Government revenue has a charge on the land 
foe the amount so paid to the extent to which he » mititled to a ooniri* 
hution from the other co-sharers. This article applies taa suit 
contributiiHi in such a case, 15 M-L.4. 219 (/oBowiiig 2g |4, 980 
fe/erriftgk}2A. 94I)(P.C.) qf. 26 M. 686, 



D80 


let X7 of 1877 (ispuv lhhiatjov Acr). [Art. lH 

l.x* To ootorce paymoat of moae^,.ite.’-~{eontinued). 

A Cases in which a charge is ai^lred. —{aoncluded), 

. (9) Bait by mortgagee againit lui^las lale-prooeoda 

(i/) A to rocovcr hi& mortgage-money charged on surplus sale-proceeds, the 

mortgaged property having been sold free from incumbrances for 
^ arrears of (government revenue, is govemod by this article or art. 190. 

37 C. 160. 

(5) A claim by a mortgagee for recovery of the mortgage-debt out of sale-pro- 
ceeds of the mortgaged property sold by Gollcotor for arrears of Go\’orn- 
ment revenue, is governed by this article and not by art. 120. 31 C. 
745. 

(10) Imtalment-daoree 

A suit on an instalment-decree (obtained on a compromise charging immove- 
able property' for payment of the decree-debt) to recover the amount 
of an instalment by charging the property, held governed by the ta elve 
years' rule. 7 M. 828. 

For other cases in which a charge ts'acqiiired, see cases under Heading, ‘ B ' 
at p. R')4, under art. 90, sttpra. 


B.— CaseA In i^hich a charge is not acquired. 

(1) Mortgagee paying arrears of revenue 

Whore the mortgagee, who paid the arrears of revenue in order to save the 
property mortgaged from revenue-sale, sued to recover the amount so 
paid without asking for any relief as against the property, the decree 
obtained in the suit conld not be executed as against the property. 
8 W.R. 17 (P.O.) 

V 

( 2 ) Suit on bond, neither a mortgage nor a charge 

A bond, which provides for the realization by the creditor of the principal and 
interest out of the debtor's moveable and immoveable property with- 
’^out any specification of property, creates neither a mortgage nor a 
charge. A suit on such a bond will be governed by art. 66 or art. 116, 
according as the bond is unregistered or registered. 14 A. 162. 

t 

(3) Payment of revenue creating no charge 

(а) Payment by a cc-sharer, havingan interest in an estate, of the whole of the 

Govornmeut-rovonue due on the estate, thns saving his ^are from 
sale, does not acquire a charge, oelilcainst the remaining co-sharers, 
on the latter' s shares in the estate. 14 A. 273 {approving 14 C. 809). 

c 

(б) A po-sharor, who has paid the whole revenue and thus saved the estate, does* 

not, by reason of such payment, acquire a charge on the share of the de- 
faulting co-sharer. A suit for contribution by hint, would bo governed 
by article 99 and not by this article. 14 G. 809 (F.B.) (orernUing 14 
B.L.B. 155, explaining and dietinguUhing 11 M.l.A* 241 at p. 258,. and 
a2^roving 8 G. 402.) 



irt. 132] Aet iV ot iSff (indiax utaxATiON act). dsi 

, /.— * Tip enforce ptyiaent ot montty ftc. '—(bontinued). 

B.— Cues in which tl charge Is not eequteed.—(emcludfd}. 

(c) A c6-Bharer paying Government revenue in order to save his as well as his co- 

sharer's property from sale acquires no charge on the latter's property. 
A suit to recover such money is governed by article 99 and not by this 
article. 15 C. 542 [/ollowinff 14 C. 809, (F.B.)]. 

(d) A co-sharer paying the decree-amount and the auction -purchaser’s fees and 

getting a sale set aside under 8. 174 of the Bengal Tenancy Act, does not 
acquire a charge on the sbares of the defaulting co-tenants. 22 C. 800 
'X'foVUneing 14 C. 809.) * 

(4) Charge not created by simple loans 

Where, after the execution of a mortgage-deed, simple bonds are executed for 
simple loans, providing for payment l)eforo the mortgage-debt is dis- 
charged and stating that no redemption would be allowed except on 
payment of the simiile loans, no charge would bo created on the 
mortgaged lands for the amount of the simple loans, although redemp- 
tion might be prevented until the payment of the simple loans. ■ 9 B, 
233 & 75id, 236 (Note). 

C/. 8 O.C. 132, & 27 A. 178 under Ss. 60 & G1, Transfer of Property JLct, in 
the ' Current Index.’ • 

(5) Suit for assessment paid by co-owner 

A of property from other co-ownersr when the payment is not in the 

nature of salvage payment so sis to make it a charge, according to 
justice, equity and good conscience upon the shares of other co-owners, 
i.s not governed by this article. 11 H. 313. 

(6) Voluntary payment 

Payment, by a person, of assessment due by' another in order to save from revenue- 
Riiie hib own land, does not create a charge on land for which payment 
is made. Suit to recover such sum is not gov erned by this article. 
26 B. 437. 

(7) Invalid mortgage-*No charge 

A mortgage which is invalid for want of attestation does not become a charge. 

* 9 C.W.N, 697. %See ‘ Current Index,’ Part ii, Col. 622). 

(8) Payment of rent to Hlttadar by oo-tenant ^ 

Where one of two co-tenants paid the whole of the. rent due to a Mittadar ' and 
sued the other for contribution held, the former had no charge on the 
property and the suit was governed by art. 99 and not by this acticlo. 
16 M. 268. 

m 

(9) JIgreement to eaeeute a mortgage:— 

A mere — of immoveable property does not create a charge on immoveable 
property. 28 M. 54. 

For other oases in which a charge is not acquired, see cases under Heading 
* A * under B. 99, suj>ra, at pp. 853 & 854, t 
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I.—* Tn' tahuve p$yami ot m»at$ Aa*— 

C.— Suits on mort gil e g . 

(Notk).— Ilwte is a difienaoe of opinion u to whether nits for money 
hMed on mortgages or hypothecation bonds are governed by thip Kti- 
ole or by art. i47, post So, the decisionB (relating to Mortgages) of the 
highest judicial tribunals of the different Provinoes in India are 
arranged below, under separate heads, in their chronological order. 

(Allahabad Cases). 

(1) Salt to aniens panoaal liability : - 

. A suit by a mortgagee to recover mortgage-money as against the person of the 
debtor is not governed by this article. 5 A. 461 [diaaenting from 6 B. 

719 (F.B.)]. 

(9) Salt by nuirtgagaa for sale 

(а) A Abased upon a hypothecation-bond mortgaging immoveable property 

. is governed by art. 147 and not by this article. 6 A. 651 (F.B.) . 

(б) A of the property mortgaged in execution of a decree obtained by the 

former is governed by art. 147 and not by this article. 3 A.W.N. 900 ; 
4 A.W.N, 188. 

• 

(c) A based upon a bond providing that the debtor had pledged his share 

in a Zemindari to secure his creditors and that he would not transfer or 
alienate such share until the amount borrowed was paid back in full, 
held governed by art. 147 and not by this article. 14 A.W.N. 57 (dts- 
aenting from 14 C. 780 and approving 13 B. 90 (F.B.) and 13 A. 98). 

(8) Inlt by aiofructiutfy marttfoBaa for monay :~ 

A ■——by sale of the mortgaged property, the mortgagor having defaulted to 
put the former in possession, is governed by this article. 8 A.W.N. 
916 [diaiinguiahing, A.W.N. (1882) p. 88.] 

(4) Hort|aia and oharga, diffaranaa batwaan 

Where the obligors state in a bond that they have mortgaged certain property 
as security for the loan and undertake not to alienate tke property by 
sale or mortgage so long as the principal and interest remain unpaid, 
the transaction amounts to a simple mortgage and not a charge. 7 A. 
258 (F«B.) ^Fsthbrav, c.j., diaaenting: 

Per Pkthgium, c.j, — Such a transaction amounts merely to a * charge.’ Ibid, 

(Bombay Cmaes). 

|1) Ball by mortgogoo fM aiottoy-doepoas- 

lliiB ifirtide applies to a suit hy a mortgagee to obtain a mere monay-deoroe. 
V 6B.719(F.B.). ^ 

( Thi« cose has now been virtually overruled by the deoision of the Privy 
^ Council in 7 A. 509. Vide No. 1, under the heading ^ Bo^^ of arti- 
cle,” topra. 
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irt. IStJ Aet XV of 1177 (indiam LOtmiraov Act)> 

l.—'To 0atorc9 paymtai of 

* 

C.— Suits on mortgmg 9 ».^(cimMnutd). 

(Bombay Cases),— (’owwbi^i- 

(tl) Butt for money due on mortgage :— 

Where a bond stated that property mentioned therein was mortgaged as securi- 
ty for the loan and that, if the principal and interest were not paid 
within the time fixed, the plaintiff was to take up management of the 
property, art. 147 and not this art. governs ii suit to recover the 
mount due thereon. 13 B. 90 (F-B.) 

(3) Balt to enforce mortgage lien by tale : - * 

A of the mortgaged property is governed by art. 147 and not by this 

article, if the deed of mortgage contains a stipulation to the effect thiit 
the mortgaged property might l>c sold in case of default. 14 B. A77. 

(4) Mortgage bonds 

Bonds," by which the property mentioned therein is declared to be a security for 
the loan, are treated, in the Bombay Presidency, as mortgages and 
suits thereon arc governed by art. 147 and not by this article. 1/S B. 
183. 

(5) Becnrity pledges!— 

Security mortgages, such us nazar gahan dr taran gahm mortgages are mort- 
gages proper, and arc govcnied by art. 147 and not by ibis article: 211 
B. 408 {dimntUtg from 10 B. 519, 10 M. 509. A 14 C. 730 ; and/oWow- 
ing 15 B. 188). 

(Calcutta CasoA). 

( 1 ) Balt to ottforoo mortgage lion 

A suit to enforce a mortgage lien against the mortgaged property in the bauds 
of an alienee freffn the mortgagor would be governed by art. 147 and not 
by this article. 12 C. 111. 

— ^This case has been overniled by 14 V. 730 (F.B,) — -Vcc No. 3 infra. 

(9) Suit on bond neither mortgage nor eharge 

Where a document does not amount to a mortgage nor creates a charge under 
S. 100 of the Transfer of Property Act, it would be governed by the 
^ three 3 ’OHrs’ linutation. 14 C. 387. 

<3) Suit on mortgage-deed ^ 

A suit on a mortgage>bond to enforce payment by sale of premises hypoths- 
catod, is governed by this article and not by art 147. 14 C. 730 (F.B>) 

{N.B .} — This case has ovm'tiled 12 C. Ill (No.-l mpra). 

;(4) Debt not offeetivoly eharged on land ^ 

Where a debt is not effectively charged on immoveable propeH|f this art. would 

not apply. 20 C. 79=10 I. A. 234 (P,C,) 
v 

(5) Mortgage deed fixing no date 

Where a mortgage-deed filed no time for payment, a suit on the bond broudb 
more than twelve years after the date of the deed and also more t]^ 

viii 127 
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Aok ZIT of ivn (lNl>UN IiIKlTATIOK ACT). [Art. 182 

/.—‘To eniorce payment ot money ’ ^tc,^--{ec»^linved). 

V 

C. -Suits on mortgage3.~-(co9iHniiedh 
(Calcutta Caaes).— fconc/wifed,; 

twelve years after the elate of the la«t payment to the mortgagee held 
barred. 20 C. 269. 

i6) Initalment hypothecation bond 

suit on an ^providing for realization of the entire amount on default in 

payment of any one instalment, is governed by this article. 24 C. 281* 

1 C.W.N. 229. 

• 

(7j Mortgago-bond by Mltakshara father— Suit agalnat ion. 

{fi) A suit to enforce a mortgage- bond, executed by a faiher in aniitaksluira family, 
against bis sons (the mortgage having been odcctcd mainly to difichargo 
' ail' antecedent debt and not being shown to have been incurred for any 
iniiuorfll or illegal purpose) is governed by this article. 2 C.W.N. G03. 

(/>) Whor«‘, ill the case of a mortgage-deed exeeutod by a Hindu father in a joint 
-Hindu family governed by the MitaJishara, it is not proved that the 
money was required to pay olf an antccodcnt debt or that it was in- 
curred for immoral i.»r illegal purposes, it cannot bind the sou as a 
mortgage after the father's death ; the mortgagee would be entitled to 
a monoy-dccroo jiigainst the son, only if the suit is brought within six 
years from the date, of the mortgage dned. 27 ('. 702 ; .5 C. 855 (F.B.) 
Si 20 C. :i2«. 

(Madras Casas.) 

|1) Suit on hypothecation bond 

The holder of a hypothecation bond, cxc(;uted before the 1st July, 1882, the date 
on which the Transfer of Property Act came into force, hod only a 
charge on the hypothecated property, and could not ask for n sale of 
iho property ; whereas, the holder of a .similar bond, executed after the 
Transfer of Property Act came into force, can pray for sale and bring 
his suit within the period prescribed by art. 147 — Per Muttusami 
A n’EB, J. in 9 M. 218 and 10 M. 50!) (511), “This distinction, based on 
the date of tho hypothecation bond, is unimportant"— RHErifAiin, 
. 1 . 21 M. 32G (at p. 836) (F.B.) 

\2) Suit by mortgagee by conditional sale 

A for foreclosure or sale is governed by art. 147 and not by thji$ article, 

even though the mortgagor dispossesBed the mortgagee and the latter’s 
HU it for foreclosure or sale i.s brought more than twelve years from the 
date of dispossession. 16 M. 64. 

(3> Remedy of uiufruetuary mortgagee : - 

A usiRructuary mortgagee, as <»uch, cannot sue cither for foreclosure or for sale. 
1*2 M. 109 (HI). 

(41 Ucofrnetuary mortgage containing penonal covenant;— 

A suit for recovery of money due under a nsnfruotuary mortgage, containing a 
per<«onal covenant to pay, by sale of the mortgaged property, is governed 
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Art. 181] Act Xy of 1877 (inbiam limitation act). 

enforce peymeni of monpy^ fcon#«Mji*dL 
C.— 5uiU on mortgiagcs*— 

(MadroA Ceee&.^--(coifi^vd$d). 

by uL'ticlo 147 and not by this artiolo> 10 M. 4L1~0 M.L.J. 210 
17 M. 131 (P.B.)] 

(5i Suit by uBufpuotuavy mortgagee Failure to seeure poBaetsion 

(a) A suit by a usnlructuary mortgagee for the mortgage-money on the ground 
of the mortgagor's failure to secure possossion Vf^ouIcI be governed either 
by art. IKi or art. 120, the lialiilit^ to secure possession being one ini- 
pobcd by S. ()8 of the Transfer of Property Act and there being no other 
article applicable to such a suit. Such suit is not governed by this 
article. 21 M. 242 8 M.L. J. B1 . 

{b) Where a usufruotuiiry mortgage-deed contaiiib no covenant to pay and the 
mortgagor fails to deliver or secure possession of the property to the 
mortgagee, the latter is not entitled to claim, in a suit for money due 
under the mortgage, an order for Siilc of such property. 21 M. 476 

(F.B.) 

(6) Suit by uBuflnictuary mortgadee for sale:— 

(a) A to recover tho mortgage-money by sale of the mortgaged property. 

possession thereof not having been given to him, is not maintainable 
nor is such a suit governed by this article. 6 M.L.J. 154. 

(5) Whore, in the case of a usufructuary mortgage-deed, containing a coveuanl 
to pay, the mortgagee, not having obtained possession, brings a suit for 
the morigage-moucy by sale of tho property mortgaged, the suit would 
be governed by this article and not by art. 147. 21 M. 826 (F.B.) 

But see 26 M. 220 (F.B.), which holds that such a suit would be governed by 
art. 147.' 

(7) Mortgagee’s suit for foreclosure or sale : - 

A suit by a mortgagee, whether it be for foreclosure or sale, and in the case of 
suits for foreclosure, whether the relief sought is foreclosure alone oi- 
ls coupled with a prayer in tho allernntivc for sale in lion of a decree * 
for foreclosure, is governed by art . 147 and not by this article. ■ 25 M . 
220 (F.B.), rZtssenfiiu; fnwi 21 M. .326 (F.B.)* No. 6 (b), supra. 

( 8 ) Remedy of person having two mortgages 

A person having two mortgages on the .same property uaiinot maintain a suit 
for sole on tho basis of the earlier mortgage alone, such sale being sub- 
ject to the subsequent mortgage in his favour. 25 M. 168. 

0) Mortgage deed containing covenant to pay : — • 

Whore a mortgage-deed contains an express covenant to pay, the mortgage will 
not be construed as a purely u.safruotoary mortgage. 26 M . 662. 

(10) Hypothooallon bond 

A suit by tho mortgagee upon a simple mortgage-bond is governed by this . 
and not by art. 147. 8 M.L.J. 217. 
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oaDuve Minima/ oi emaiy^ ^^x.-~ieonitnmd). 

V 

Suits on mortgMgtB,^(conHnued), 

(Punjab Cases.) 

(1) Suit for sanonal decree agi^net mor^agor 

This artiole has no application to a suit on a mortga^, where the relief asked 
for i8 only a decree for mortgage-money against the mortgagor person- 
ally. 90 P.R. 1881, (Smyth, j. dissenting), 55 P.R. 1664 (F.B.) 

( 2 ) Suit by mortgagee to enforce payment against mortgaged property 

Where, in a suit for mbney due under a mortgage-deed, which was a 

* simple mortgage with delivery of possession to the mortgagee, the plain- 

tiff sought enforcement of t)ie deed against the mortgaged property, 
the suit was governed by art. 147 and not by this article, as it was in 
effect, one for sale. 19 P.R. 188.5. 

(3) Suit fbr lale on simple mortgage 

A suit to reoover*tho principal and interest due upon n deed of simple mort- 
gage by sale of the mortgaged property is governed by this article and 
not by art. 147. 112 P.R. 1890 (F.B.) (following 14 C. 780 and over- 
ruling 151 P.R. 1888.; 

(4) Property hypothecated as security:- 

A suit for recovery of money duo by a guardian out of property hypothecated 
by him as security for the due performance of his duties as guacdiaii 
must be instituted under this article, within twelA*c years of the ter- 
mination of his office as guardian. 83 P.R. 1897. 

(5) Suit by mortgagee for the mortgage-debt 

A suit brought, by a mortgagee against the inpreseiitatives of the mortgagor, for 
the mortgage-debt, on the security of the mortgaged property, more 
than twelve years after execution of the deed, falls within this art. 
and not 147. 1 P.L.R. p. 43. 

(6) " tittit for sale baied on a mortgage-deed:— 

A suit on a mortgage stipulating to pay the principal and interest in instal- 
ments and that, in the event of fkiluro to pay any instalment, the 
mortgagee should bo put in possesssion. for reeovery of the principal 
and interetfi by sale of the mortgaged property was held governed by 
this art. and not by art. 147. 1 P.Ij.R. p. 178. 

"<7) Hertgagee's failure to leeure potsseuien :— 

A 

Where, in the ease of a mortgage deed providing for payment in instalments and 
providing also that in ease of default inpayment of any instalipcot, 
the mortgagee might enter into posssession, th^ mortgagee failed to 
seoQre possession, on default oecfdring, ahd brought a suit, more tiiai^ 
twelve years after default, for reooTeritig the mortgage-money, the Cult 

' ^ was held barred by this article. S3 P.R. 1900, 
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r« taforu pturm^t of («»***“**)• 
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C.— Suits on tnortgagns.-^f^Mnl)- 
(Central Provinces Cases.) 

1) Bait by merttfagse for tala ;— 

A auit by a Bimple mortgagee to recover the mortgage-mouey by seUIng the 
property is governed by art. 147 and not by this article, at he has a right 
to sue for sale tinder Act IV of 1869> 2 C.P.L.H. 57. 

(2) Suit for forootosuFO or sale : 

The power of sale contained in k. 58 (6) of the transfer of Property Act is not neces- 
sarily a power to sell without the intervention of the Court. Words of 
hypothecation import the right of the mortgagee to bring the property 
to sale for siitisfaotion of his claim. A suit, therefore, based on a mort- 
gage for foreclosure or, in the alternative, for sale, is governed by art. 

-147 and not by this article- 12 C.P.L.R. 20. 

(Oudh Case.) 

Bait OB ■imple mortgage : 

Art. 147 and not this article governs a suit by a simple mortgagee for sale of the 
mortgaged property. 8 O.C. 156. 

(Upper Burma Case.) 

DMtruotioii of mortgaged property— -Bait for money 

Where the sabjoot-matter of a usufructuary mortgage, coutaiuing no oonvouant 
to pay, becomes wholly or partly destroyed, a suit by the mortgagee to 
reoover the mortgage-money will be governed by art. 120 and not by 
this article or by art. .57. U.6.R. 518 (1897-1901.) 

D.— fiiterest on Mortgages. 

(1) Interest treated as charge on mortgaged estate 

(tf) Where a mortgage-deed made the principal and iiitei-est due under it a 
charge upon the mortgaged land and more than twelve years’ intciest 
became due under the bond, in a suit for redemption, the mortgagor 
could not avail himself of this article, so as to obtain redemption on 
payment of the principal and so much of the interest only as aoorued 
during the twelve years immediately before the suit. 147 P.B. 1690. 
{ap^nveing 8 F.R. 1890 and overruling 57 P.R. 1888). 

(6) lu suits to recover the principal and interest of a loan secured by mortgage 
of immoveable property, interest for twelve years is recoverabls by 
virtue of this art. 6 M. 417. * 

(c) Where a mortgage-bond stipulated that interest, at a oertbin mte» should 
bo paid annually and there wore no words limiting this liability to the 
time fixed for payment of the principal and where interest was paid for 
several years after the due date, hdd, the interest was a charge on ihe^^ 
property. 22 B, 107. ) 
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let IV of 1877 (IKPIAN LUflTA^OK act). [1ft 188 

/.-‘To oo/toK* paymtat at auuuy* 

D.— Intereot oa Mortgogo*.— 

i'i) Up to what data intenst allowablo 

(a) Intei«si is allowable on a mortgage generally, at ibe stipulated rate, up tu 
date of realisation. SO C. 953; 26 G. 39«25I.A. 179(P.G.) ; 23 A. 181-- 

26 1.A, 35 (P.C.) 

6'o»ijpa9‘a 29 G. 43 & 31 C. 138 which dooido that contract rate of interest should 
be allowed up to the date fixed by the decree for the repayment of the 
money due and, after that date, interest is allowable at such reason- 
able rate as the Qaurt might fix. 

• (0) In the case of a decree based on a mortgage, interest may be allowed at the 

contract rate (where there is a contract for interest up to date of pay- 
ment) up to the date fixed in the decree for redemption and at the 
Court rate after that date ond up to date of payment. 0 C.W.N. 769. 

(S) Intomt In n redemption suit : - 

In a redemption suit, the inortgagtK) is entitled to interest from the date of the 
bond up to date of decree .and not for six years only. 14 B. 113. 

(4) Rule of damduput:-> 

(a) Tho —is inapplicable to mortgages governed by the Transfer of Vro- 

perty Act. 36 ISI. 662. 

(5) When the —has ouce been applied in any account directed to be taken by 
the Court in a mortgage suit, and interest equal in amount to the prln- 
uipal sum has been allowed iii the acouut, the application of such rule 
has the effect of preventing the allow’ance of any further interest, not 
only for the period of six months allowed for redemption, but also sub- 
sequently without limitation of time. 21 0. 840. 

But when the total amount found due, on tu)counts taken, is less than double 
the principal, tho mortgagee may claim further interest at G p. c. 
until satisfaction. 23 C. 899. 

B.<— Pont diem Interest whether a charge or not. 

(Note). — The following ca.s«s should bo read with cases under the heading 
'* E. — ^Poit diem interest at p. 891, siijn*a, and more especially ^ith 
the decision of tho Privy Coniicii iii^ 10 A. 39 (P.C.)~1 G.W.N. 52. 
Those oases have been omitted here (>0 avoid roj)etitioii and economise 
space. ^ 

(t)— — ^is claimable ** .as damages only for six years prior to suit, where there is no 
stipulation in the deed for payment of interest at tho due date. Such 
amount will 1)e a charge on the mortgiiged property. 24 C. 699 (F.B.). 

• Compnre 21 C. 37‘i. 

(21 Where there is no contract to pay tho same after tho duo dale— is not claimable as 
interest but only by w'ay of damages. 17 A. 611 tP.G.)»22 I.A, 199. 

Wher^ there is no stipulation in a deed of conditional sale to pay interest after the 
day fixed for the repayment of principal and interest, a suit for interest 
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Art 181] Aot XY of (ihdian 

. t 

I.—* T 0 en/brce finjrmtat of moMy* 4^— («onc^i«W)- 
E.— Post dtem Interest whether n cluiri# of not.— ^’coiwh«fed.) 

after due date, being one for oompcnastioO) must be brought Yvithiu 
8ix years from the date of breach. 19 C. 19. 

(4) cflonot form a charge on immoveable proi)erty when the deed docs not contain ^ 

a provision for payment of the same after the due date. 13 A. 330. 
But sec 19 A. 39 (PX.) 

(.0) A KTiii to recover— ^uc on a hypothecation bond payable under an implied 
contract, though not specifically provided for by the bond, is governed 
by this article. 4 M.L J. SCO. * 

(G) Where there is no provision for payment of posMieni interest, interest may be 
awarded under the Interest Act, 1839, and interest so awarded would 
constitute a charge on the mortgaged premises. 18 M. 246=4 M.L.J. 
265; 5M.L.J. 154. 

. (71 Where a mortgage-deed payable by instalments contains no covenant for payment 
of post-diem interest, the claim for such interest, being in the 
nature of eompensation lor breach of contract, must bo enforced 
within six years from the date of the broach. 8 C.P.L.R. 95. 

P.— Equitable mortgages by deposit of title-deeds. 

(1) The remedy of an equitable mortgagee by deposit of title-deeds is not to a con- 

veyance of the legal estate but to a sale of tbc mortgaged property. 13 
C. 322. 

(2) A suit to enforce payment of debt secured by mortgage created by deposit of title- 

deeds is governed by this article and not by art. 147. L.B.B. (1872-92), 
555. 

(31 A suit on an equitable mortg^e by deposit of title-deeds either for loreclosurc or 
sale is governed by art. 147 and not by this article. 14 B. 2C9. 

(i; An equitable mortgage by deposit of title deeds in respect of property situated partly 
within and partly without Calcutta, is valid under S. 59 of the Transfer 
of Property Act. The appropriate remedy, in such a ca.se, is a decree for 
sale. 1 C.W.N. 225. 

(5) * A suit by a creditor for rccoxeriug money borrowed of him on deposit of tiUe-deeds 

by proceeding against the property covered by the title-deeds, was held 
to 1*0 a claim relating to land and was gpvomed by 8. 1, cl.' 12 of Act 
XIV of 1869. lOW.R. 56. 

.7.—' When the money »ued for becomee due* * 

(1) Hypotheeation-bond payable on demand:— * 

In the case of a hypothecation-bond payable on a certain datb and providing 
t^t, in ease interest is not#paid at the stipulated time, tiie amount 
would be payable earlier ^*on demand” by the obligee, the cause of 
action does not arise unless and until a demand is made earlier l^ the^^ 
obligee. In such a case, the words ' on demand ' import a oonditinn and 
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Z~* iwMf ifc awMMy MWrf far b6eMaM i^*--^fion^^ 

« a ^w"ftn<i is essential to give rise to tbs cause of Mttoi and tiie 
woEd« ** on demand ” are not mere technioal words. 23 M. 20=8 M. 
i^sJe 167. 

<2) But a suit to neover principal and interoat due on a hypothecation-bond payable on 
demand, a demand is not necessary to give rise to the oause of action. 
The suit will be governed by this article and time will begin to run from 
the date of the bond. 21 M. 189 = 7 M.L.J. 315. 

(JST.^.)— This was a case of a hypothecation-bond executed before the Transfer 
of Property Act. r 

(S) In the ease of a hypothecation-bond stipulating for payment of prinoipul on a cer- 
tain date and providing that, on default in payment of interest payable 
monthly, the principal and interest should become payable on demand, 
the period of limitation begins to run from the date of the first default 
and not from the date of demand. 20 M. 245=7 M.L.J. 222. 

This was also a bond executed before the Transfer of Property Act. 

14) As to the distinction to be drawn between cases of mortgages executed before and 
after Transfer of Property Aei, wr 21 at p. 336. 

(5) InelAlment bond : , 

A suit to enforce payment of money charged on imoveable property under a 
bond providing for payment in Instalments, with a condition that, on 
default in paying any one insUlment, the whole shall become immedi- 
ately due, should bo brought within twelve years from the first default. 

I A.W.N. 21. 

(6) D«ti of canto of notion i— 

Mortgage-bond dated 14th Juno, 1B76. for repayment, month of Jeyth, 
1269 Fasli, being a period of six years.' ’ The last day of Jeyth 1269= 
Ist June, 1882. The period of six years from date of bond ended on 
14th June, 1862. Suit instituted 12th Juno, 1894. Held, money be- 
come due on 14th June, 1882 and suit was in time. 24 C. 392. 

(7) Canto of notion fion pononal romody 

The causa of action on a hypotheoation-bonjl for enforcing the personal renady 
of the mortgagor arisas simultaneously with that for enforcing the re- 
medy by sale of the property. 20 A. 512. 

18) Bnit nndav B. 68, Trantftr of Property Aot : — 

Money wat advanced on a usufructuary mortgage in January, 1878. Anotheif 
sum advanced on the same security in July, 1873. The land teourad 
«. was washed awi^ in 1892. Suit in 1894 for money due on both the deeds 
under B. 68 of the Transfer of Property Act. the suit, so fhr as 

it wte based on the second bond not barred by Citation, the inten* 
tion of the parties being that the amount of ihe t^pond bond was to be 

^ added to that of the first and the cause of aotiod' having arisen when 
the land was washed away. 25 C. 430. 
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Art. 182] lot XV of 1877 (indian ukiwion act). 

3.—* HallkhMna mad 

(1) Malfkhaaft rlfht, definition of 

A is the right to receive from the Government a sum of money, which 

represGiits the malik's share of the profits of a revenue-paying estate. 
Such a right is similar to a right to receive rents and may form the 
subject of a gift under the Maliomedan Ijaw. 10 C. 1112 (1125). 

(2) Suit to ipocover amaps of malikhana etc. i-— 

(a) A :;: 4 ,pd a suit to establish title to receive such right are based on the 

same cause of action so that if the suit for the establishment of title 
is barrod, the right to recover the afrears would be equally barred, not- 
withstanding the fact that tlio whole or some portion of the arrears is 
within the period of limitation. 0 D.H.C. A.C. 56 & 9 B.H.G. 260. 

(5) Where tlio title to receive certain allowance had already been decided, a 

suit to recover arrears of allowance for twelve years will lie, oven though 
the plaintilT had not received the allowance for more than tw'olve years 
previous to the date of suit. Prior to the Act TX of 1871, only six 
years arrears could be recovered. 5 B. 08. 

(c) Malikhana , being an annual recurring charge on iimnovcablo property, may 

be sued for within twelve yo.a.rs from the date of its i>ecoming due. 5 
C. 921 CC.L.TMH8. 

(d) A suit to recover malikhana due as a charge u}K>n land belonging jointly to 

the defendants would not be barred if the plaintiff had received it 
within twelve years of suit, oven though the i>laintifT’s claim as against 
one of the defendants may he barred. 22 WMl. 551. • 

(3) Recusant proprietor olaiming malikhana:—' 

A recusant proprietor claiming malikhann, it out of possession for more than 
twelve years, woi|)d bo deprived of all his remedy as well as title to his 
interest in the pro^ierty. 13 W.R. 465. 

(4) Non-payment for more than twelve years 

(a) The fact that malikhana was not paid within twelve years before suit did 

not bar a suit to enforce the payment thereof, where there was an 
arrangement to set it off against the rent payable and where the right 
to such malikhana was not alienated. 21 W.R. 88. 

(b) The right to recover malikltana ceased to bo enforcible by suit, when it 

was loft as an unclaimed deposit in the Collactor's hands for 12 years. • 
19 W.R. 94 ; 22 W. R. 521 ; 4 B.L.R.A.C. 29^10 W.R. 302, 

(5) Suit for arrears under Act XIY of 1839:— 

(ff) A suit for arrears of malikhana might be sued for within six years, 
under Act XIV of 1859. 6 W.R. 151. • 

(6) Malikhana being an interest in immoveable property, was governed by s. 1, 

cl.*12 of Act XIV of 1869. 9 W.R. 102 ; 19 W.R. 94 ; 12 W.R. 498. 

(c) A suit for malt was governed by s. 1 , cl. 13, of Act XIV of 1859. 7 

W.R. 336. 
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(0) luM in a loit for .nalikhana 

A suit for tnalikJtana substantially raises the question of the proprietary right 
to the estate in respect of vhicb the malikhana is claimed. 10 C. 
607. 


(7) Suit for haqqs :— 

(rt) This article applies to suit by a “ liakdar ” against the person originally 
liable for payment of the *' hah 7 B. 191. 

(6) This section is inapplicable to suLts by haqdara and oLhera against third 
parties, who havt actually received the amounts from persons liable to 
pay the same, the article being apx)licable Only to suits against the per- 
sons originally liable to make the payment. Suits of the former des- 
'cripbion fall under art. 62 siijn-a, as for money received by defendant 
for plaintiff's use. A'rc Nos., 12, 14, 16, 16, 17, atp. 784, supra, and 
a B. 496, & 5 C. 921. 

(S) Salt for gharwara dues 

A suit to recover the ghanenrn duos, payable by custom to zemindar or owner 
of laud occupied by houses, is governed by art. 120 and not by this 
article; such dues not being nuillkhana or halts. 8 O.C. 203. 

(9) Balt rs GoYcrament allowance 

Suit for arrears of plaintiff's Bhare in a certain Government allowance received 
by the defendant is governed by art. 62 and not by this article. 22 B. 
669 & 15 B. 135. 

But n suit to establish the plaintiff’s title to receive a share in the allowance is 
governed by art. 131. 15 B. 135. 

(10) Grant of revenue to mosque 

Where the right to the revenue on certaip land granted to the trustees of a 
wosque was confirmed by the CVovcrument, the trustees of the mosque 
were entitled to recover 12 years’ arrears of revenue either under this 
article or art. 131, 10 M. 115. 

(O/d Lmw.) 

(1) Act ZIY of 1839, s. 1, ol. 10:- 

Where an unregistered bond created a lien ton immoveable property, a Ait to 

recover the amount due under it was governed by— . 7 W.B. 

854. * 


( 2 ) g. 1 , cl. 12 

(a) Where a bond hypothecated lands as security for due payment of the 
amount lOdvanced, a suit to recover the sum due under the bond was 
^ governed by . 8 WMt. 334. 

{&) Suit on a hypothecation bond was a suit to recover an interest in immove- 
able property under cl. 12 of s. 1 of Act XIV of 1659. 7 W.B. 854 ; 9 
W.R. 170= B.L.R. Sup. Vol. 1879 ; 10 W.R. 56 ; 2 M.H.C, 54 ; 5 M.H. 

♦ C.R, 864 ; a M.H.C, 93 ; 3 M.H.C. 807 ; 61 ; 1 N.W.P.H.0. 181 ; 36 
W.B. (P.C.) 86=1 C. 168. 
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Suoh a suit was governed by tha abbva lidAiUtt YfrbMe tha relief claimed 
was against the powon of the pledgor as wellaa against the property 
pledged. 7 B.L.R. 175 (Note) » 10 W.B. 379. 


(c) But see 2 M.H.C.R. 103, whore such suit was heid governed by the three 
years' limitation provided by el. 10, s. 1, Act XIV of 1859. 


(d) A bond, whereby “the superstructure of a house exclusive of the land 
beneath “ was hypothecated, created an interest in immoveable proper- 
ty vrithin the terms of the Ijiniitation Act. 8 M.II.C. 100. 

• 

{cj A suit to recover money due upon an unregistered but registrable mort- 
gage>boiid was governed by the twelve years' limitation provided by — , 
since the relief prayed for fairly implied the recovery of the debt by 
the enforceineut of the mortgage-security. 5 M.H.C.R. 364. 

ffj The twelve years’ limitation provided by—, applied to a suit to recover money 
due under a registered morlgage-docd, whore the relief sought was 
that payment of priucip.*il and intcr(«st might be enforced, both as a 
simple oonlract liability and as a debt secured by the collateral mort- 
gage of immoveable propc^rty. 2 ^l.ll C.R. 807. 


(ff) Where a regisLerod bond secured a lion certain immoveable property for 
the duo payment of a loan, a suit for the roalixalion of the amount due 
under the bond by sale of the property secured was required to be 
brought within six years from the date on which the money became 
due. 6 W.R. 318. ComjHire G W.R. 182. 

(h) A suit by a ^Mahomodiin widow to enforce her lien on her husband's property 
ill respect of the dower duo to her, brought against his heirs, was 
governed by cl. 12, s. 1, Act XIV f^t 1859, if the suit was to enforce the 
lien on her husAind's lauded property ; otherwise, cl. IG, s. 1 of the 
Act applied. 8 W.R. 51. 


(3) 1 . 1, cl. 18:— 

Claims to vuilikonn were governed by thirty years’ limitation under — 2 
W.R. 102. 


(4) ^ Haqq not charged on land 

A suit for the recovery of a must be brought within six years from the 

date of the the last payment. 6 Bom. H.G.A.C. 5G. 

(5) Grant of annuity charged on land 

•phe is in the nature of immove^iblo property, and a suit to enforco the 

benefit of the grant was governed by the twelve years' limitation pro- 
vided for by cl. 12 of S. 1, Act XIV of 1859. 5 B. 3i3, on appeal, 6 
B. 646 (F.B.) 

HeCf also, 10 B. 149, where it was held that the right to receive an annuity pay- 
able out of the revenues of a temple was * nihandh ' and must 
regarded as immoveable property und^r the Hindu Jjaw, 
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(Old Um).~~{eoneliid«d). 

(6) Interat «f a bkqdar 

The interest of a hahlar 'was an ** inkrost in Immoveable property *’ within 
the moaning of Act XIV of 1859, and was governed by the twelve years’ 
limitation prcsori1)ed by cl. 1^2. s. 1 of the Act. 21 W.R. 178 » 13 B. 
L.R. 254 ll.A. 34. 

(7) Act IX of 1871— Suit for foreclosure:— 

The perii^ of limiLation prescribed for a suit for foreclosure is either 12 years 
under this artiole^or sixty years under art. 149. 3 B. 312. 

o ^ 

les • — To recover iiiovealjlc ])ro- Twelve yeen, 'riuj date of the pur- 
perty conveyed or bequeath- chase, 

ed in trust, (i) deposited or 
pawned, and afterwards 
bonglit(2) from tlie trii.stee, 
depositary or ]iawn(‘e(3) for 
a valuable consideration. (4) 

184 .— To recover ])ossesKion of Twelve yean. The date of the pur- 
immoveable property eon- chase, 

veyed or bequeathed in 
trust(i) or mortgaged, and 
afterwards purchased (2) 
from the trustee or niort- 
gageo(3) for a valuable con- ^ 

aidoration.(4) 

(Old Acta) 

[A:Ct IX of 187 J, art. 133: — ^To recover moveable jiroperty conveyed in trust, 

deposited or pawned and afterwards bought 
from the trustee, depositary or pawnee, in good 
faith and for value — Cols. 2 & 3, same as aimve. 
Art. 134 : — Col. 1 — To recover possession of im- 
• moveable property conveyed in trust or mort- 
gaged and afterwards purchased from the trustee 
or mortgagee in good faith and for value — Cols. 

. 2 & 3, same ns above. 

Act XIV 1859^ S- 5, — In suits for the reeovenj from the purchaser or any 

person claiming under him of any property pur~ 
chased bona-fide and for ealShMe consideration 
^ from a trustee, depositary, pawnee, or mortgagee, 

the cause of action shall he deemed to have arisen 
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Ivt8.188ftl84] lot Xy of IMV {urDun Act). 

at ihe date of f/w puro^e. Proaided that, in the 
case of purchase from a depositary, pawnee, or 
mortgagee, no such suit shall l>e maintained unless 
brought luithin the time limited by cl. 15, section i]. 

(Notes) 

Scope of articles. 

(1) Old Act (1871) and present Act compared 

(fr) I’he words “ 6 o?m. tide,** or rather ‘*in good faith " which appeared in 
nrt. 134 of Act IX of 1871, were advisedly omitted in art. 131 of Act 
XV of 1RT7, to exclude the poKsihle inference that absence of notice of 
the rc^l ow'iH^r's claim was necessary to enable a purchaser to avail 
himself of the article. 15 li. 583. 

^ _ (ft) Suit to recover possepsion of property purchased from a mortgagee was, 
nndor this art., required to be brought within twelve years from the 
date of pureliase, if the. imrchase had been made in good faith ; if not 
made iu good faith, art. 148 guverned, and the suit was required to be 
brought w'ithin sixty years. No such distinction is presci'ved in Act 
XV of 1877. All such suits must, under this art., be brought within 
twelve years. 9 II. 475. • 

(2) This article may bo read with S. 10 of ihe Act, and' couhned to trusts for specific 

purposes.— iSVf Mitra’s Ijimitation at p. 1008 citing 0 Jl, 373 (at pp. 399 
A 400). 

(3) The article is intended to provide for a case, where the defendant’s vt'ndor purports 

to transfer full ownership when, in fact, he has only a mortgage-right 
to transfer. 21 M. 151 . 

(1) The article is not applicable to the case of a purchaser from a nv^rtgagee of the in- 
terest of the inortg.igce as mortgagee. 1 A.W.N. 122 ; 1 A.W.N, 76 ; 

1 A.W.N. 1C, 9. 

(5) Bait against sub-mortgagee 

' Where a sub-mortgagee w'as merely n mortgagee of the mortgage-interest of the 
original mortgagee, and not of the entire property in the laud, this art. 
cannot debar a luit for redemption against the sub-mortgagee as well. 

18 B. 387. 

• 

(6) Pupohaser with knowledge of limited interest of mortgagee etc. 

A $uit to recover properties from a purchaser from u. mortgagee or trustee, who 

has actual knowledge that his vendor was in possessiojk of the prefer- ^ 
ties only as a mortgagee or trustee, is governed by art. 144 and not by 
.irtielo 134. 9 M.L.J. 98 { follmvingli M.I.A. 1) ; l^M. 81G & 19 B. 
140. 

(7) Bale of mortgagee's interest;— 

The sale by a mortgagee of his interest iu the mortgaged property does not j 
come within this article, which protects only a person who, happening 
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lot ly of 1877 (ntoiAH Liximtoir act). [Axtt. 1331131 

5cope of articles.— <opne{iKl«d>. 

c 

to potohase from a mortgagee, purchases in the belief that the mortga- 
^g(» had a right to convey, and ivaa convoying, an absolute interest, and 
hot merely the interest of a mortgageo. 9 A. 97 3 ; 6 A,W,N. 803. 
Sale of mortgii gee's mtorc.st falls under art. 148. 1 A.W.N. 75 ; Ibid, 
122 ; Ibid, 169 & 9 A. 97 ^6 A.W.N. 803. 

(8) Eidamptfoii mortgagor who has redeemed : - 

A suit, by the owner of a portion of a mortg.agod estate, which has been redeem- 
ed by his co-mortgagor, to redeem such portion, brought against the 
co-mortgagee, is governed by article 148 and not by article 134. 6 A. 

• W.N. 98 ; Ibid, 152 ; 11 A.W.N. 211. 

(0) The article would not apply when the plaintiff seeks to establish, as against the alie- 

nee of a previous holder of a religious office, his own right as distin- 
guished from the right of the endowment ; but, if the plaintiff seeks 
to vindicate the right of the endowment, l)y asking for possession of 
.land on behalf of the endowment, the article must apply. See 23 M. 
271 ^27 T. A. 69 (P.G.) as explained in 27 B. 363 (368), cited in Mitra’s 
Limitation at p. 1007. 

!—* Conveyed or bequeathed in irusL* 

(1) The words include devift*«s in trust, or «rc equivalent to the words " vested in 

trust " in s. 10 of this Act. 1 B. 209. 

(2) The words in trust for a specific purpose," in s. 10, apply lo trusts of the nature 

and character mentioned in these articles. 4 C. 897=4 C.L.B. 193. 

(3) Trust propsrty vested under a gift 

A person in whom trust-property is vested by way of a gift from the shebaitf is a 
person in whom the property is vested in trust for a specific purpose 
within the meaning cf s. 10 of the .‘fct. 31 C. 314. 

(4) Effect of fiduciary relationship : - 

When thc-defendaut stands in a fiduciary relation to plaintiff, a trust is created 
in the latter's favor. 19 B. 352. 

(5) Dedication under a sham deed 

Suit to recover property, not being trust-property, but alleged to be endovugd to 
a religious tnist under a sham deed of trust, in the possession of defend- 
ant for more than twelve years as bona fide purchaser for valuable con- 
sideration, was barred. 15 B.L.B. 176 (Note) s 20 W.B. 95 (P.G.) 

Effeot of purehaie in name of idol 

Fnrohase of property in the name of an idol does not necessarily import a dedi- 
cation to tbc idol. It may be a benaime or sham transaction. 11 W. 
A. : * R. 13^2B.L.R.A.C. 66. 

'w 

/ff) ,£ppiloubiUty to will bequeathing trust-property « 

The arlicle Js inapplicable to a suit to recover possession of trust-property bo- 
• '"> i queathed in favour of the defendant by a deceased trustee. 56 

' 1894. 
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/. - * Coaveyed or tdfuomtted la iMwrf/— ^concludnl). 

(S) DepolU vlth a banker 

A does not constitute a trust. 16 C, Si5, {dissenting fromihBdictwin of 

White, J., in C C.L.B. 470). 

2.—* Afterwards bougtr--^ afterwards purchased.^ 

(1) Meaning of wordi:— ^ 

The words purchased" and "bought" in these articles mean purchased 
and ‘bought from the trustee etc, mentioned, in the sections on the 
representation and in the belief t|)iat the transferor had an absolute 
and not a restricted title. 15 W.B. 24 (P.C.)»14 M.1,A. 1=6 
B.L.B. 6f)0 ; as explained in 18 B. p. 584 & 19 B. p. 144 cited in 
Mitra's Limitation at p. 1007. See also 14 M.I.A. 144 ^8 B.L.B. 104 
(P.C.) ; 14 B.L.B. 386 ; 21 M. 151 ; 9 A. 97 & 23 B. 614. 

( 2 ) " Pnrohaier ”, meaning of 

(a) "Purchaser" means a person who purchases that which is de facto s 

mortgage upon the representation made to him and in the belief that 
it is an absolute title. Absence of bona fides as distinguished from 
actual knowledge of the vendor's title, does not prevent the purchaser 
from claiming the benefit of the iirticle. 19 B. 140. 

(b) The expression " purchased for a valiia'ble consideration " in article 134 is 

limited to a purchaser of the absolute title to, or property in, the sub- 
ject-matter of the mortgage and does not include the alienee of any 
lesser interest, such as a mortgagee. G M.L.J. 260 following 12 M. 
316. 


(2-A) A ireipaaier li not a ‘parohaier*:— 

S. 5 applies only to a bona fide purchaser from the mortgagee and not to a tres- 
passer on the possession of a mortgagee. 12 Bom. B.C.A.C. 180. 

(8) A leiMO Is a purehaier 

Suit brought by the manager of a temple to set aside a certain lease made by his 
predecessor is governed by this article, a lease being a ‘purchase* 

, pro tanto oHhe interest thereby assured. 27 B. 873== 5 Bom. L.B. 
241., 

• f 

(4) Suit against mortgagee and his vendee 

Where a suit is brought for redemption against^ mortgagee and his vendee, bo 
far as the vendee is conoomed, article 184 applies. 19 B, 140. 


(5) Mortgagee’s mortgagee is a purchaser 

(a) Where an unfructuary mortgagee mortgaged with possession his mortgage 
to a third person, the original mortgagor can redeem ihomortgage by 
paying the amount due under his mortgage but cannot do so if the 
attcond mortgagee had possession for more than twelve years, in which 
ease, the original mortgagor must redeem this mortgage also. A morW 
gagee from the mortgage is pro tanto a purchaser for value within th? 
meaning of article 134, 22 B. 225, 
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2.~* AUerwmrit bought mttorwarda purebuMod.'~(eantimted). 

€ 

(6) The expression purchaser for valuable cousideration " includes a mortga- 
gee ns well iis a purchaser properly so called. 15 B. 583. 

(c) Where the first iiiortgagco represents to a second mortgagee that he was 
absoluljp owner and was mortgaging his absolute interest, the second 
mortgagee is a ** purchaser" within the meaning of this article and 

« the mortgagor will bo bound to redeem such second mortgagee also. 

24 lil. 471 (F.B.)— navies, J., dissenting, held that the word purchas- 
er ” moans only a purchaser of an absolute title and does not include 
a mortgagee. 

( 

(6) MoHgmee pleading Invalid sale : - 

A mortgagee or his representative cannot rely on this article in bar of a suit for 
redemption unless ho can show a valid sale by the mortgagor or his 
representative in the ahKcncc of which the possession under mortgage 
would not lose its original character. 14 M. 38 (42). 

(7) Neceuity of poueision; - 

A bo7in fldr purchaser or mortgagee from a mortgagee must have possession for 
more than 12 years in order to validate the transaction as against the 
original mortgagor. 23 H. G14 -~1 Bom. L.U. 102. 

c 

(6) Bale by a predeeessor trastee - 

^ (a) Suit by the shebait of an idol for recovery of delnitter property alienated by 

a previous ahebait is governed by article 134 or .'irt. 144, and in either 
case, it will be barred if brought more than twelve years after the sale. 
23 C. 53G. 

^ (b) Suit by a succeeding trustee to set aside u sale for value made by the preced- 
ing trustee is governed by tlii.s articlg. 27 B, 3G3 -^4 Bom. L.R. 743. 

(r) Where a trusl-propcriy is alienated by the trustees, and the alienees have 
been in possession by purchase for more than twelve years, a suit to 
recover the property will be barred by article 184, even though it may 
he for the purpose of restoration thereof to the trust. 27 B. 500 =5 
Bom. Ij.B. 303. 

(d) Where a Mohimt iu charge of an endowment sells the endowed propeky, 

no length of possession during the vendor’s lifetime would give the 
purchaser a^valid title as against the successor of the vendor. 20 W. 
R. 471. 

(9) Mortgage by tpuitoe:— 

A suit to set aside a mortgage by a preceding trustee is governed by article 134, 
e the article being applicable alike to mortgages and sales for value. 
Per Banjsi^i, j. {refen'big to 11 W.R.C.R. 36 ; 15 B. 583 ; 22 B. 225 
A 23 C. 586) ; 30 A. 483 (F.B.) * 

> . Tbeterm “purchased” in the article cannot be taken as including "mort- 

gaged. *' iVr Airman, J.~-I5id. 
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3.~‘ AUerwmrdB bought ‘'-'o/temwrA pi(t!eluuod.*—(omcludtd). 

Whether this art. is or is not applicable, the suit is barred by art, 144, the 
cause of action dating from the time of the mortgagee's obtaining pos- 
session. Per Blaib, J.— Jdtd. 

ft 

(lo; Law applicable to managen of endowmente 

Since the passing of Act XX of 1863, the ordinary rules of limitation apply to 
suit in respect of ivakf property. MuthmcalleeSj or managers of such 
properties, are no longer servants of Government. G W.R, (PX), 3; 
irW.R. 430. 

(11) Alienation of lenlee lands • 

Lands belonging to a temple cannot be alienated from the temple ; but the 
• right, title and interest of a temple servant in lands held as remune- 

ration for services can be alienated ; the interest sold^being subject, in 
jihe hands of the alienee, to be determined on the death of the original 
. holder or on the cessation of the services. G B. 396. 


(12) Effect of itoppage of religious lerylees 

The mere stoppage of religious services does not start limitation in the care of 
icaA/ lands. 16 W.R. 116. 


(13) Denial by mortgagee of mortgagor's title 

Where a mortgage is proved, the denial of the mortgagor's title by the mort- 
gagee in possession would not constitute adverse possession as against 
the mortgagor. 49 P.R. 1882. 


(14) Aeknowledgment by mortgagee 

An admission by a mortgagee, in the course of a conveyance, within .sixty years 
of the original mortgage, of the title of the original mortgagor and the 
subsistence of t||o mortgage will bo an acknowledgment serving os a 
fresh start of limitation to the mortgagor. G Bom. L.R. 38. 

(15) Laehei of mortgagor 

The laches of a mortgagor do not diminish the sixty years of limitation allowed 
to a suit for redemption. 23 W.R. 99=2 l.A. 49. (PX.) 

(16) See farther. No. 3, 21 H. 151, under the heading * Scope of artiole mpra, 

■* No. 4, 1 A.W 122, 1 A.W.N. 76 & 1 A.W.N. 169, under the head- 

ing ‘Scope of artiele,’ supra. 

No. 2, 9 B. 378, under the heading, ‘lEbBope of article,* supra. 


S.--* Purchased from the trustee or.mortghgoe.* 

(1) Sale In Gourt-auetion againit mor^agor:— 

Where a will devised certain property to a certain person fox her Ufe and after 
her death to her issue, and where such property was ibid execution 
^ a decree obtained against the person first named on a mortgage 
executed by her, it -was held that the purchase in Court-auction was 
not * from the mortgagee ' but from the mortgagor. To such a case, ^ 
article 134 was held inapplicable. G O.G. 305. 

viii ' 129 
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(9) AkotMi-faiNiiM» Mt ponhuar Cloa aMrttfaiM;--- 

(a) WAaia imtnoTMble pn^etty of • judgment^eUort vhoaa intaiwt in it ii 
only that of a mortgagee, is attached and brought to eale in execution 
of a money'decree, the auction-purchaser ie not a ' parchaeer from the 
mortgagee' within the meaning of art. 18i, though the property is sold 
^ as that of the judgment-debtor without any limitation of his interest 
therein. 25 M. 99=11 M.L.J. 828 (F.B.), (avemiling 12 M. 816, 
which had held that the article is available even to an execution- 


purchaser). 

c 

(b) The article applies only to a case in which the property is sold voluntarily 
hy the mortgagee himself, and not to a case where it is sold by means 
of Or forced sale in execution. A.W.N. (1903), 56 = 2 A.L.J. 284 
nng to 25 M. 99 d: 9 A. 284). 


(3) Auction-purohasor assignee of trustee:— 

(fl) An auction-purchaser acquiring trust-property for valuable consideration 
at a sale iii execution, is an assignee of the trustee. 15 C. 708. 

But 966 25 M. 99 = 11 M.L.J. 3*23, No. 2, supra, 

(4) Where property was given to a person for certain pious purposes aud as 
well for the maintenance of that person, and his interest in the proper- 
ty was sold in execution of a decree against him, as between the pur- 
chaser at the Court-sale and the donor, art. 184 was Jteld not to apply. 
11 C. 121(PX.) = 11 1. A. 218. 


(4) lliMaoe of bona-fldei:— 

Absence of bona-fides, as distinguished from actual knowledge of the vendor's 
title, does not prevent the purchaser from claiming the beneBt of 
article 184. 19 B. 140. 

e 

(6) Suit re vollglous OBdownenti, ete. 

An endowment for a religious or charitable purpose is excepted from the opera* 
tion of rules of limitation. No suit, therefore, for ita recovery will be 
barred, until at least the officer entitled to administer it has been in 
possession of his office for twelve years. 2M.I.A. 390 (P.C»); see 27 
B. 500, which distinguishes this case ; see, also, Mitra on Limita4ioa 
at p. 1007, on this point. * 

(4) BbH for NooYovy of ivnai-pvopertyt— 

This article applies to a suit for the dismissal of a trustee and for recovery of 
possession of trust-property alienated by the trustee to a third party. 
24 0.418.^ 

^ ‘PiwwAjwod iora vaiuMbh conMidentlon.* 
l | |y Bohh ttity of ognltablo prlnelplos— 

' ^ 0° which Courts of Equity in England refuse to interfSM 

purchasers for a valuable oonridemti^^^ 

: clothed with a legal title, has no applicabUity in India. 8 A. 80. 



^ • Am&Med^ tot i MliteAle fcowft«W). 

(3) PurohM vitlioui notlea of tmilt— 

Where a phrohaser from a troflfceo purchases; for valuable ooneideration without 
any naijooof the trustt and is in enjoyment for more than twdve 3 ^rs, 
a claim, against him, to follow the property as trust property Urill be 
barred, limitation commencing to run from the date of the conveyance, 
a A. 460 : 3 A. 894. 

(3) Right of last m.f,i^agee for valuable oonslderatloA \— 

Where there were several mortgages in respect of the same property and the 
last mortgagee was a hona ftde purchaser for valuable consideration , 
such mortgagee was entitled to the protection afforded by article 184. 
11 W.B. 36. 

(4) PaFchasoF foom mortgagee Ostenelble ownership 

A purchaser for valuable consideration from a mortgagee, who, since the mort- 
gage, has become the ostensible owner of the property mortgaged, will 
be entitled to the protection afforded by article 184. 13 B. 853. 

(5) Effect of eale by hairs of mortgagee : 

The sale of a mortgaged property by the heirs of the mortgagee, after an enjoy- 
ment for more than 60 years, does not give a fresh cause of action to 
the representatives of the mortgagor.* 16 W.K. 96. 

(6) Bult by assignee of mortgagee against purchaser from mortgagor:— 

Where there were two mortgages, with right of entry after default, in respect of 
the same property and one of the mortgagees purchased the interest of 
the other, a suit by the purchasur-martgagee to recover possession of 
the mortgaged property against the purchaser from the assignee iu 
insolvency in respect of the estate of the mortgagor’s transferees, 
brought more than twelve years after default, was barred. 8 B.L.B. 
104-16 W.B. 83 (P.C.), 14 M.I.A. 144. 

(7) Pnrohasor for valuable consideration:— 

Where a person not interested in the equity of redemption redeems from a 
mortgagee in possession, be is not a purchaser for valuable ooq- 
sideration ” within the meaning of article 184. 124 F. B. 1883. 

(8) farther, No. 1 (a & b), U B, 588 & 9 B. 475, under the heading * SoopU df 

article supra, 

{OM Lmw.) 

Oaios under lot XIY of 1859, 8. 5 

(1) A member of a joint Hindu family, with the consent of other manberSi usu* 
frnotuarily mortgaged certain estate to a parson, who soU, ^ same to 
his principal. In a suit for redemption brought twelvi^4t|a after the 
sale of the estate by the principal to the present defendsint, tjbe jj^ea Of 
litpitation and bona-flde purchase, without notice, was set vf*: 

'ffeld, 1st, that the onus lay on the defendant to show the termination of the 
mortgage and the absolute sale by the mortgagom to the original mert* 
gagee, 
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lot XY of 1877 (iNouN LixiTAnoK act). [Irt. 188 

(OIrf Lai^— [concluded). , 

9od, in the circum»tanoes, that the defendant vaanot “putohaset" within 
' the meaning of &■ 5. 14 M.I.Ae l=s6 B.L.K. 530=15 W.Rt (PXe) 
24. 

(2) A defendant wishing to obtain the benclit of S. 5 had to show three things : — (1) 

that he was a purchaser ; (2) that his purchase was bona^ftde and (3) 
that ho paid valuable consideration. 23 W.R. 99 (P.G ) = 1 1. A. 49. 

(3) A suit by the reprosentalivo of a mortgagor against Innia fide purchasers from the 

mortgagee, was governed by the twelve years' rule, 5 M.H.G. 365. 

m Bona-fide purchaser " difi not necessarily mean a bona-fide purohaser 
without notice ; it meant only an honest purchaser without actual 
fraud. Hence, purchasers from a mortgagee, for valuable consideration 
of an estate with a doubtful title, were entitled to the protection afford- 
ed by— . 5 W.R. 253. 

(5) Only bona Me purchasers from trustees were entitled to the benefit of — . 5 W.R. 
238. 

(G) rdid not appl}* to a case of priority of bona fide purchase. 7 W.R. 138. 

(7) Act IX of 1871, B. IM 

The words, * in good faith ’ in article 134 and S. 10 of this Act, do not necessari- 
ly involve absopce of notice in the purchaser of an existing trust or 
equity, though the fact of there being such notice may be an important 
clement in determining bona-fldea, 1 B. 269. 


186t — Suit instituted in a Court Twelve yean. When the mortga- 
not established b^ Royal gor’s right to pos- 

Charter by a inortgageo(l) session deter- 

for possession of immove- mines.P) 

able property mortgaged. . • 

(Old Acts.) 

{Act IX of 187J, art. 135 Cols. 1 & 2 — Same as above. Col. 3 — ' When the 

mortgagee is first entitled to possession.' 

Act XIV of 1859 ; — No corresponding provision.^ 


(ITotCB) * 

Scope of article. 

(1) Balt for posse»l0B after foreclosure 

The article is inapplicable to a suit for possession by a mortgagee after fore- 
closure, the mortgagee becoming absolute owner by such foreolosun. 
6C. 5G6*(Note)=7 C.L.R. 580 ; 7 G.L.R. 588=6 G. 664 ; 90 P.R. 
• 1895 (F.B.) 






ffimfraotuary mortgagee's suit for possession > 

{d} The right of a usufruotuary mortgagee to recover possession of the mort- 
} gaged property under the terms of the mortgage is governed by this 

" fttticle. G A. 6S1 (559) (P,0.) 
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. 5cope' of article— 

{h) A suit by tho mortgagee to recover posaessioD of the mortgaS*^ property 
is governed by this article, the cause of action arising from the date 
he was entitled to possession. 88 P.R. 1863. 

(3) Suit for foreoloaure ft lale:— 

A suit for foreclosure and sale would bo governed by this article, if brought 
against the purchasers of the mortgaged property from the mortgagor, 
la Cr 614^00 appeal 16 G. 693 = 16 1.A. 85 (P.G.) 

(4) Suit for foreoloaure:— • 

The article is inapplicable to a suit for foreclosure, it being governed by art. 144. 

8 C.P.L.R. 66. 

(6) Mortgagee not in poiaeealon, article limited to 

** - The article applies only to cases where the mortgagee is not in actual or cons- 
tructive possession of the property. 114 P.R. 1890. 

(6) Bait by mortgagee against mortgagor-leasee:— 

The article is inapplicable to a suit by a mortgagee to recover poBsession of the 
mortgaged property against the mortgagor to whom it was leased out. 
114 P.R. 1890. 

(7) False reoital as to delivery of poaaession :— 

Where possession was not given, though tho mortgage-deed contained the re- 
cital that possession had lieeu given to the mortgagee, a suit by the 
latter to recover possession is governed by this article and not by art. 
118, as it is not a suit for specific performance of contract. 134 P.R. 
1698. 

(6) Old Aota compared vith this Act 

** Act XIV of 1859 and Act IX of 1871 contained no express provision for a suit 
for foreclosure. Cl. 12 of S. 1 of Act XIV of 1859 and art. 135 or art. 
■144 of Act IX of 1871 were applicable to such suits. 36 A. 4 (at pp. 8 
ft 9) and the cases cited therein " Mitra on Limitation at p. 1015. 

■9 

(9) Bait by mortgagee againit pre-emptor or his vendee 

A suit by a mortgagee to recover possession, under a deed of mortgage, tgaiast 
a pre-emptor or his vendee, will bo governed by art. 144, the cause of 
action arising only from the date of the possession becoming adverw tO 
the mortgagee. 8 A. 86 {distinguishing, 14 M.I.A. 101 <=8 B.L.B. 122). 

(10) Mortgagee by eonditienal lales - 

A suit for foreclosure of a mortgage by conditional sale, where &e apecifiod date 
repayment had expired when the Bengal Regulations weia in force, 
and where the right to sue for possession had become barred (under , 
this article), the mortgagee by oonditional sale oanpot be benefited by 
art, 147, C,P,L.B, 83, 
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( 1 ) 






ttiWttiMntly beoomlii| ^rohMer:— 

A suit by .ikitsufcttctaary mottgagee of an entire undivided estate, for poseession 
of a eertain share therein, subsequently purchased by him from one not 
in aotnal possession at the date of mortgage, instituted more than IS 
years after the mortgage, is barred by limitation, as the fact of his pur* 
chase did not change his character from a mortgagee to that of an 
ovrner. 14 C. 674. 


m . ittH by mongogoe nndap Engllth moHgogo 

' The period of limitation fqr a suit by a mortgagee for possession of the property 
mortgaged under an English mortgage-deed* will be oomputed from the 
date of default ; and the pendency of a foreclosure suit will not prevent 
Ihnifetion from running. 6 W.B. 369. 

(8) Bya-hil-wafa and Sn|llih mortgage eontrasted 

The transaction of mortgage effected by a bye-bil^wa/a was essentially the same 
in regard to the relation between the mortgagor and the mortgagee as 
an English-mortgage. 22 W.B. 543 = 14 B.L.B. 315. 

(4) Charaeter of mortgagee’s poesession 

The possession of a mortgagee will retain its original character unless there is a 
valid sale in his« favour subsequent to the mortgage. Otherwise he 
cannot' rely on the twelve years ' rule of limitation. 14 M. 86. Cf. 14 
C. 674 (No. 1, suj)ra). 

Mortgagee’s rights 

A mortgagee has the douUe right to sue for foreclosure or for possession. 7 0. 
W.N. 11 at p. 30, cited in Mitra’s Limitation p. 1010. 

Vhea awrtgagee oan’t sue for possession : — 

Where a mortgage-deed contains no provisiod' for i) 088 essioii being taken by the 
mortgagee and foreolosure-prooeedings taken by the latter are found to 
bejinyalid, he (mortgagee) cannot sue for possession and this artide 
will not apply. 30 C. 869. 


IVAoa tto moitggigof'M right to poEMCsBloa defomlaee* ’ 

(1) Mor^ogee’s right of aalt for possession on niprtgagoi^s dofanlt w 

(a) A—, as agreed upon, brought against the mortgagor and a purchaser 

from the latter, for possession, will fall under this article. 4 A.W.N.. 
138. * 

(b) Where a mortgage-deed empowered the mortgagee to take possesuon of tbe 

mortgaged property on dehuilt of payment of the mortgage-money with- 
in a certaiq time and the mortgagee obtained a decree for foredosure, the 
cause of action for a suit by the latter to recover possession of the 
" ^ property, from the purchaser thereof from the mortgagor, accrued from 

the date of default, and the foreclosure-suit did nof^ve limitation. 6 
, W.B. 188. 

;; Ijfl JfWbaw two mortgage-deeds, in m^t of a property, empowered ^e mort- 

yossession of tfee ipprtgaged propertjr opjjBt 
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and the mortgagees obtained foreol<iilfto'4w^^ against the mortgagor 
alone, without making the puiiAiaser ol hie rights a party to the suits, 
a suit by one of the mortgagees, e^ho had obtained, by transfer, the 
rights of the other mortgagee also, brought against the purchaser more 
than twelve years after default was barred. 8 B.L.B. 104 » 14 M.I. A. 
144==16 W.R. 38 (P.0.) 

(d) Where the mortgage-deed provides that, in default of payment of interest 

for any year, the mortgagee should get possession of the mortgaged pro- 
perty, a suit to recover possession, ^by the mortgagee, instituted more 
than 12 years after the date of first default was barred by limitation. 
28 P.B. 1897. 

(e) A suit to recover possession, by a mortgagee, instituted more than twelve 

years after the date &ced for the repayment of the mortgage-money, 
was barred either under this article or art. 144. 85 P.R. 1899. 

{/) Where the mortgage-deed provides that, in default of payment of mortgage* 
money, the mortgagor should deliver possession of the mortgaged pro- 
perty to t(io mortgagee, a suit by the latter to recover possession there- 
of is governed by this article. 9G P.R. 1890. 

(p) Where a mortgage-deed contains a provision for default, held that a suit 
for possession instituted more than l2 years after the date of default 
was barred under Act XIY of 1869. 11 A. 144. 

(A) Where a KnUhohaUi gives to the mortgagee the right to take possession on 
default of payment, a suit for possession is governed by this article. 
And if the mortgagee's right to possessioii is sxtinguished by the ex- 
piry of the period prescribed in this article, his right to take fore- 
olosuro-proocedings under Regulation 17 of 1806 will also be extinguish- 
ed. 14 G. 730 (^) (F.B.). , 

(i) If a mortgage-deod gives tho mortgagee a right to take possession upon de- 
fault in payment of the mortgage-money, the mortgagee has twelve 
years from the time at which his right to possession commences, in 
which he may bring his suit for possession. But if the mortgage-deed 
contains no such stipulation, tho right of the mortgagee to take posses- 
sion would not accrue until after the expiration of the year of grace. - 
lOG. 68»18 C.B.R. 61. 

(2) Suit by movtgngee mortgalor and hia y ^idee 

Where a person mortgaged his share in certain property, with a promiae to giye 
' the mortgagee possession over the property, but sold, auhaeqnently, the 
ahare so mortgaged to another perssn, a suit, by the mortgagee agaanst 
the mortgagor and the purchaser, to reoOver possesaipii the share, 
mortgage within the meaning of this article 4 A,W.K« 
128. 

(8) Meet ef sale by mortgagers— 

(e) Where, by an act of law, there has been ah alienation from a mortgagor to 
a third person, the limitation law applicable between a mortgagor and 
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i.— * Wt0a the mortgagor*^ Hgti to pommsIm daianniaeM.*-’(€miinMd). 

Haortgogce ceases to apply and the ordinary limitation thenceforward 
applies. 16 W.R. (R^), 19=14 Moo. I. A. 107=8 B.L.R. 122. 

(6) But the principle cf the above decision would not apply to a case in which 
the mortgagor, being entitled to bo in possession during his life is in 
possession till his death. In such a case, limitation would not run 
until the mortgagor's death. 7 G. 894 (399). 

(4) HortfaiM dispossessed before diseharde of debt 

(a) If a mortgagor puts the mortgagee in possession on the distinct under- 

• standing that the latter is to bo in possession until the debt is dis- 

charged in a specified time but subsequently resumes possession, with- 
out discharging the debt, the mortgagee may sue for foreclosure ; and 
the Court may decree foreclosure with a direction that possession be 
delivered to him (mortgagee). 16 M. 64. 

(b) Whore a mortgagor resumes possession of the mortgaged property after 

' redeeming a prior mortgage, it gives a fresh cause of action to a puisne 
mortgagee and a suit by the latter for possession will lie, the cause of 
action arising from the date of the mortgagor's resuming possession of 
the property. 1 A. 235 (P.C.) 

(6) Btfeet of fallare to exooute forecloiiipe-deeree 

Where a plaintiff, though ho foreclosed his mortgage-right, failed to execute the 
foreclosure-decree in his favour and the dur^putneedar, who paid the 
revenue to save the puinee, remained in possession of the mortgaged 
property, the latter’s occupation of tlie pulnerf after his lien on it bad 
expired, was held to 1x3 adverse to the plaintiff and limitation held to 
run against him from that date. 25 W.R. 434. 

(6) Salt by IntoFmedUU mortgagee against subsequent mortgagee 

In a suit by an intermediate mortgagee to recover possession against the subse- 
quent mortgagee, who has redeemed the prior mortgage, the cause of 
action arises from the date fixed for the redemption of the subsequent 
mortgage. 38 P.R. 1894. 

(7) Suits by mortgugoos by conditional sole:— 

(a) Before the operation of the Transfer o|%roperty Act, a mortgage fay condi- 

tional sale entitled the mortgatjbtj^yOBsesBion after the year o/^ace, 
where proceedings were taken under Regulation XVII of 1806. If the 
mortgagetf brought the suit for possession after 12 years from the date 
of the expiry of the year of grace, , when the right of the mortgsgor to 
poBBOBsion ^’determines,” it would be barred. 16 C. 698 (P.G.)»16 
I.A. 85. , 

A right of suit thus barred could not be revived by the subsequent creation 
* of forecloBore-suit 1^ the Transfer of Property Act— Ibid. 

(b) The period of limitation for a suit by a mortgagee 1^ conditional sale to 

recover possession of the mortgaged property was. computed from the 
. date ol default ; no new cause of action arose upon foreclosure. 22 W. 

' >: i R. 90«14 B.L.fi. 87. 
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* When the mortghXor*a right to poeaeasioa determiaea^*— (concluded). 

(c) Where a mortgagee by conditional sale was put into poBscssion from the 

date of the mortgage and waa^n titled, under the deed, to hold poHses- 
sion, but was wrongly dispoHSOKsed, a suit to recover possession insti- 
tuted within twelve years from the date of dispossession was held to be 
in time. 27 C. 185. 

(d) So long as the relation created by a bye-bil-wafa subsisted, the possession 

of the mortgaged property by the mortgagor was not adverse to the 
mortgagee, i. e, so long as the mortgagor assorted a title to redeem and 
advanced no other title inconsistent with it, there was no adverse pos- 
Bci»ion. 22 W.B. S13 = 11 B.L.B. %15. 

(6) Hortga^M’i lult for poiuuioii— Mortgagor diipoMOMOd 

Where the mortgagor is dispossessed by a person claiming title thereto, the 
cause of action for a suit by the mortgagee to recover possession of the 
mortgaged property will count from the date of such dispossession ; if 
the mortgagor should contest, in a suit, the title of the new holdet, 
limitation would run from the date of the termination of the suit 
adversely to the mortgagor. W.R. (1804), 375. 

(9) Btranger holding adversely to mortgagor 

Where a person not claiming under the mbrtgagor holds the mortgaged pro- 
perty adversely to the mortgagor, a suit by the mortgagee to recover 
possession must be institued within 12 years from the date of such ad- 
verse possession. 2 K.W.P.H.G. 223. 

(10) Pouenlon of auetlon-purehator adverse to mortgagor;— 

(а) The possession of an auction-purchaser in execution of a decree against a 

mortgagor is an adverse possession and a suit against such a purchaser 
will be barred after 12 years. But this does not apply to the case of a 
san-mortgage in Gusarat. 6 B. 193 (20 5.) (F.B.) 

(б) The possession of a purchaser under a decree-sale, without notice of a sub- 

sisting mortgage upon the property, being that of an owner, a suit by 
the mortgagee against the purchaser, founded on a title to enter iitto 
possession by rmson of some default, should be brought within twelve 
years from the^KPilpaencemcnt of the purchaser's possession. 16 W.B. 
19 (P.C.) 

(11) Poaiemlon of lien-holder not ndverae to mortgigor 

The possession of mortgaged property by a person, ‘who claims a lien on it but 
admits the mortgagor’s title, cannot be regarded as adverse as against 
the mortgagor or his successor in title. ]0 B. 49. 

(12) Suit by purehasen of mortgaged property « 

A suit to •recover possession of mortgaged property by the purchaser thereof 
against a person holding adversely against the mortgagor for more 
than the statutory period, will be barred by limitation. 4 G.P.L.B. < 
99. 
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Aot EH at 1877 ^ntBUK unmnov act). 

fOAiicral.) 

(1) roNdMHN*vtMMdb 4 i by fe]r«>bU-«af» mwtgtlM 

It.iB not antversally true that a mortgagee's proce^ing for foreclosun under 
a bye’-bU^wafa mortgage cannot be preferred after twelve years, from the 
expiration of which period the conditional sale will become absolute. 4 
W,R. 37 (P.C). 


(2) Effect of the Treiiafer of Property Act:-<- 

The Transfer of Property Act cannot give a mortgagee a new remedy and give 
* him the benefit of ert, 147 of the Limitation Act, when his suit for 

possession had been barred under this article before it came into 
force. 8C.PL.R.83. 

(3) Parohacer not repreientative of Judgment-debtor 

The purchaser at a Court-sale is not the representative of the judgment-debtor, 
within the meaning of S. 115 of the Evidence Act. 14 C. 401 (414) : 
nor within the moaning of S. 244, C. P. Code, IG C. 355 (3G0). 

( 4 ) Bye-bli-vafa 

A Jiye-biUwa/a or Kulkobala may be redeemed and foreclosed. 7 M.I.A. 323. 

f 

(5) Commencement of limitation In forecloiure-iult 

In a furoclosuro-suit, the period of limitation is computed from the time when 
the mortgagee first becomes entitled to possession. 24 W.B. 488. 

8 

(O/fl Law.) 

let XIV of 1880, I. 1, el. 12 

(1) Where a mortgage-deed provided that, on defaulten the payment of the mortgage- 

money within a certain time, the mortgaged property should be consider- 
ed ps absolutely sold to the mortgagee, and, after default, the mortgagee 
entered into possession but was subsequently dispossessed by the mort- 
gagor, a suit by the mortgagee in the nature of a foreclosure-suit 
against the mortgagor, brought more than twelve years after such dis- 
possession, was barred under . 9 Bom. L.B.A.C. 58. ^ 

• 

(2) Where a can mortgagee obtained a parsonal decree against the mortgagor and the 

' attachment bf the mortgaged property in execution of the decree was 

raised at the instance of the purchaser thereof, in execution of a decree 
obtained by a third party against the mortgagor, a suit by the tan 
mortgage^to have his debt satisfied out of the mortgaged property, not 
brought within twelve years from the date of the mortgage or of the 
* sale, was barred. 8. B.L.B.A,C. 61. 

14 1 |B, Att IX, IWl * 

for pMMBion by a mottgagw ihonld be brought witiiia twtbt yaen 
fttter pomnfon beceme advene to him. 0 C. 664.cT C.L.ft. 688. 
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Art. iStt] let XT of 11^ (inoian act). 

136. — By a purchaser at a private Tweivt yitn. When the vendor is 
8ale(i) for possession of iin- first entitled to 

moveable property sold, possession.W 

when the vendor was out of 
possession at the date of the 
sale. 

(Old Acts.) 

-r' • 

[Art. 136 of Act IX of 1871. — Same au above. 

Act XIV of 16S9.-^Nu corretponiing provision,'] 

(Votes) 

Scope of article. 

0) Application of articles 136 A 137 

These articles apply to suits brought by purchasers against third persons in pos- 
session of the land, in whose favour limitatioiTruhs against the pur- 
chaser, in the same way as it would against the owner with whose 
rights the purchaser is clothed. 15 B. 261 ; 16 B. 722 (726). 

(2) Vendor:— 

« 

The expression — in this article means a vendor other than the aubliou-purchaa* 
or mentioned in art. 168. 31 C. 681 (F»B.)s8 C.W.N. 476 ; see also 15 
M. 381. 

(3) Suit by vendee from reverBloner 

This article and art. 141 ought to bo read together. A suit by the assignee 

from a Hindu reversioner, who is not in possession at the date of the i 
assignment, ti^II uot be barred, if it is brought within 12 years of the 'jj 
death of the widow. 8 C.W.N. 535 ; 802. 

(4) Suit by purchaser from exeoutlon-purehaser:— 

If an execution-purchaser at a sale in execution of a decree, the judgipent- 
debtor being in possession at the date of the sale, is barred, a purchaser 
from him will be equally barred. 18 M. 144. 

• 

(5) Suit by assignee of anetion-purchaser 

The article is inapplicable to a suit to recover possession by the assignee ot'im 
auction-purchaser at a Court-sale, it beipg governed by art. 188, the 
cause of action arising from the date of sale. 23 B. 246 ; 15 MvBSl. 

( 6 ) Suit by vendee against vendor snbsequently recevering possesildB 

Where a vendor was, at the lime of sale, out of possession anjl subsequently re- 
oovered possession, a suit by the vendee to recover possession from the 
Condor would be in time, if brought within twelve yearS' friim the date 
of the vendor's recovering possession, though more than twidve years % 
from the date of sale, art. 144 and not this article applying to the cacbP' 
12 C. 137. 
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let XY of 1877 (vxiiuis uxnimgst act). 

Scope of 

(7) VoBdor dteponoMod before uae bp Um:- 

Where the vendor wiw dispoesewsed by a third person before the date of eale, a 
suit by the vendee for poasession against the latter is not governed by 
this art. I hut by art. 149. 10 B. 343. 

( 8 ) PHVfihMer sabjeet to equities 

A suit by tho purchaser of an equity of redemption is subject to the equities 
of the mortgagee as against the mortgagor-vendor. 13 A.W.N. 67. 

(9) Artloles 186 ft IM compared 

A suit a vendee to recover possession from the vendor after the latter has 

• recovered possession of the property sold is not governed by this art., 

but by art. 144, Idle cause of action arising from tho date of recovery 
of possession. 13 B. 424 (428). 

(10) Poueitlon of vendor after sale ^ 

The possession of a vendor after the execution of a sale-deed by him is adverse 
to the purchaser. If the purchaser, therefore, does not bring his suit 
for possession within twelve years from the date of sale, he will be 
barred. Delay in registration of the sale-deed docs not stop the runn- 
ing of time. 11 C. 229. 

i.— * Purchaser at a private sale, * 

(1) Bait by purohaser, vendor boing out of possession 

The article applies to a private purchaser from a person not in possession. 25 
B. 275-2 Bom. L.R. 1021. 

(2) Pnrohaso of right and title of vendor 

A suit to obtain possession by a purchaser, by virtue of a sale of the vendor's 
right, title and interest conveyed einder a private sale, is governed 
either by this article or art. 144. 2 A. 718. 

(8) Purehasor of a share in Joint family property 

This article applies to the suit of a from a sharer out of possossioo. 11 

G. 680. 

(4) Yonder ozelnded from possession within twelve years « % 

A purchaser, suing for possession, would be in time if ho succeeds in 
* that his vendor's exclusion from possession was within twelve years 

prior to suit. 23 A. 442. 

(5) , Vendor’s vendor being purehasor at Court-auction • 

In a suit for possession of a tenure by a purchaser, whose vendor purohaaed it 
at a private sale from a third person, who bought at an auction but 
* never had obtained possession, the period of limitation should be 
reckoned from the date when the first vendor ^first became en- 
titled to possession, i-e., when tho sale was confirmed. Art. 136 applied 
to the case. 28 C. 49. Bnt this case has been overruled 1^ 81 G. 661 
(PfB,)«8 C-W.N, 476 {see Case No. 6 at bottom of p. 1013, infra). 
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2.—* When the vmdbf if tint •oAIOkI pOMM$»loa • 

(1) When the eavie of aetion ariiei 

(а) A purchaser at a private sale cannot count limitation from the date of his 

purchase, as the cause of action is not prolonged by mere transfer of 
title. 4 W.R. 37 (39) (P.C.) 

(б) In a suit to recover possession by a purchaser at a private sale, limitation 

runs from the date of accrual of the vendor's right to sue, and not from 
the date of the plaintiff's purchase. 3 W.R. 176. 

(2) Yeiidop entitled^ under a deoree under appeal:-'- 

The limitation for a suit by a private purchaser of immoveable property, for 
possession, from a vendor (who was entitled, under a decree, against 
which an appeal is pending on date of sale) is twelve years, under 
either of the said articles from the date when vendor gets poBsossion. 

2 A. 718. 

Segf further, Cases Nos. 6, 7 A 9 under the heading Bcopa of article and Nos. 

. . 2, 4 A 5 under the heading No. 1, supra. 

137 . — Like suit by a purchaser Twelve yeaf9. When the judgment- 

at a sale in execution of a debtor is first en- 

decree^'’ when the judgment- • titled t o posses- ^ 

debtor was out of posses- sion.^*^ 

sion at the date of the sale. 

(Old Acts). 

[Art. 137, Act IX of 1871.— All three cols, same as above, except that instead 

of the word ‘ judgment-debtor * in the present 
• article, there was the word ' execution-debtor.' 

Act XIV of 1S59 . — No corresponding prorMiw.] 

138 . — By a purchaser of land Twelve yean. The date of the sale^^^ 

a sale in execution of a 
decree for possession of the 
^ purchased land, wl^en the 
judgment-debtor was in 
possession at the date of 
the sale. 

(Old Acts.) 

• 

[Act IX of 1871, art. 138.— Col. 1 — same as above, except tliat, instead of the 

words * when the judgment-deb(&r was in pos- 
^ session at the date of the sale ' in the present 

article, there were the words, * when he never 
has had possession.' 

Act XIV qf 1859.^No corretpondtnp 
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dVotw) 

Scope of articles 137 A 13 &* 


(1). Regular suit by aaotlon-purehaier 

(o) An auotion-purchaaer at a sale in execution of a decreo may bring a regular 
suit for possession, when it is shown that an attempt by him in exe- 
cution-proceedings to obtain possession was unsuccessful. 13 C. 1G9. 




(b) Cf^ 10 G.L.B. 358 A 25 W.B. 373, which held that a regular suit would 
not lie if no attempt at all had been made by the purohrser to get pos- 
session in exect^-ion for twelve years after the sale. 


(3). Effoet of aymbolleal poiMMlons— 

(a) Symbolical possession, such as is ordinarily delivered by the Kazir by the 
sticking up of a bamboo or the like cannot save limitation. I n orde r 
to save limitation, a purchaser ought to take actual poss^ion. If, in 
taking such possession, he is ohstructea by any body, his remedy is by 
the application prorided for by art. 165 or by regular suit. 5 C. 381. 


^ (6) Symbolical possession given to a decree-holder is equivalent to actual pos- 
r session as against the defendant-judgment-debtor. As against third 

parties, it is of no avail. 5 C. 584 (F.B.}~5 C.L.B. 548; 10 C. 998 ; 
10 M. 17. «ee,also No. 8, infra. 


— The same principle applies also to an auction-purchaser, who obtains 
symbolical possession and then brings a regular suit for possession 
against tho judgment-debtor. 16 C. 530 [ajiplying 5 0. 564 (F.B.) and 
overmlvng 10 G. 403, which hod held that a suit for actual possession 
by an auction-purchaser, who had obtained symbolical possession must 
be brought within 13 ye^ from tho date of sale.] 

(c) Such possession given by Court in exVSeution operates in point of law and 
fact as a complete transfer of possossion from one party to tho other. 
7 G. 418. 


(d) Delivery of formal possession, in execution of a decree for possession, gives 
a cause of action, against a defendant, who remains in occupation of 
the premises in Bp{|e of tho decree and formal possession, enforcible 
by means of a regular suit. 11 C,S3 ; 19 A. 499^17 A.W.N. ft7« 

(«) Such a suit will be in time, if brought within 12 years from the date of the 
delivery of symbolical possession to the auction-pundiaser-plaiutiff. 
24 G. 716 ; 10 M. 58 ; 4 C.W.N. 297. 

(f) As between tho judgment-debtor and his assigns on the one side and the 
judgmeht-oreditor or auction-porchaser or their assigns or heixs on the 
other, symbolical possessoin is as good as actoal possession. When 
the purchaser or his heir or assign is disturbed, in taking pOBsesaion 
or while in possession, he may bring a suit agaiiAt the judgment-debtor 
or his assign or heir within twelve years from the date of obtaining 
such symbolioal possession. To such a case, art. 144 would apply. 
35 B. 868=.3 .^m. t.B, I 78 O ; 35 B. 275 =2 Bom. UfL 1031, 
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j-'. 

Scope of articles 137 ft 

As against the judgmeut4obtor, symbolical possession is as good as actual 
possession and will give a fresh starting point for a suit by the pur- 
chaser to obtain possession from him. It will not he so as against 
third parties nifi-iwiTig adversely to the judgment-debtor. A suit, there- 
fore, against a third person, for possession, brought more than twelve 
years from the date of sale will bo barred. 16 B. 722 ; 19 B. 620. 

(h) Where, in exeution of a former decree, a person has only obtained symboli- 

cal possession, he can maintain a fresh suit for actual possession 
against the same defendants. 22 B. 667 . 

(i) Delivery of formal possossioD, under S. 810, C.P. Code, can have no efiect as 

actual poBBCssion as against a purchasar of the rights of the judgment- 
debtor, who has previously obtained actual possession. Buoh formal 
possession will be effective only as against the judgment-debtor. 21 
A. *269. 

(j) In a suit under S. 881, C.P. Code, by the auction-purchaser, who had ob- 

tained merely symbolical possession, the defendant in possesBion can 
add to his own adverse possession that of his vendor, the judgment- 
debtor. 16 B. 37. 

(3) UaerM-holdap obtaining formal poitosilon * 

Formal possession given to a decree-holder in execution of bis decree is suffi- 
cient to give him a fresh cause of action and he or his assigns may 
sue to recover possession at any time within twelve years from the 
time when such formal possession was given. It is immaterial that 
actual possession was not given. 4 C. 870-4 G.L.R. 55, see also 
cases noted under 2 (b), supra, 

(4) Applloablllty of artlelo 187 f— 

(а) Art. 137 applies to an auction-purchaser of the rights of a judgment-debtor 

not in possession at the date of the sale. 25 B. 275 s 2 Bom. L.B. 1091. 

(б) Art. 148 and not article 137 applies to a suit for redemption of on usufhio- 

tuary mortgage, when the plaintiff has acquired the mortgagor's right 
by purchase at an execution -sale. 9 A.W.N. 185 cited inBivai’i 
Limitation, at 218. 

(5) ApplleablUty of artiolo 133:- 

Article 188 applies to an auction-purchaser of the rights of a judgment-debtor 
in possession at the date of the sale. 25 B. 275=^9 Bom. lOSl, 

(6) Applloablllty of article 188— PurohaMP ftmi aBothm-pnroliaaor:— 

(a) The application of article 188 is not confined to the. aubrian-puibhaser 
alipie. It also applies to a person claiming through sen aufft iun - 
puichaser, such ae an assignee of his right. 16 H. 881 ; l8 M, lii ; 
810. 681 (F.B.)»8 C.W.K. 476 (Otvrruftnp 28 C. 49); 93 B..jl46 
(di«wn(tfip from 8 W.B. 449). % 
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lot X¥ of 1877 (iKDiAM MKiTATioH act). [Afti. 187 A 188 

Scope of artlclee 137 A 138 .— ^conc/iwZtfd.) 

( 6 ) A suit tor possession, by an assignee of the rights of an auction-purebaset 
brought more than 12 years after the date of the auction-side will be 
barred by art. 138, if he had secured no sort of possossion, actual or 
formal, during the interval. 2 A . W.N. 31 . 

(7) Salt by anetloa-purehaser by avoiding an obitraotor:— 

A suit by an auction-purchaser— for possossion of the property by avoiding an 
obstructor— a mortgagee from the judgment-debtor — is governed by 
art. 138. 6 A. 75=3 A.\V.N. 212. 

r 

(8) Bait by dooree-bolder-purehaier fop possession 

A deoree-holder-auciion-purchascr ought to obtain^ possession in execution- 
proceedings. A separate suit tor possession against the judgment- 
debtor wiU be barred by s. 244, G.P.G. 26 M. 740. 

(9) Fallnro to sno— Extinguishment of title 

A person holding a title to real property (such as a purchaser at Court-auction), 
which he cannot reduce into possession without bringing a suit, must 
sue within the time prescribed by article 137. Otherwise, his title will 
be extinguished. 7 A.W.hT. 92. 

(10) Bxoontion-purchasor barred— Assignee barred 

In a suit by the assignee of a purchaser at a Court-sale tor possession, the pur- 
chaser not obtaining the sale-certificate and his application for the 
same being time-barred, the defendant sot up a title under a sale by 
the judgment-debtor executed more thian three years after the Court- 
sale. Held, that the assignee was barred, since the execution-pur- 
chaser would be barred. 18 M. 144. 

M SMie la execution of m decree^* 

(1) Bbarm sale 

A sherifi’s sale on the original side of the High Court of Calcutta is not a sale in 
execution of a decree. So, the purchaser’s title to posscKsion dates 
from the date of the execution of a conveyance in his favour and not 
from the date of sale. 8 C. 79. 

(2) PorehaMr at a ravenue sale:— 

Where the right of a purchaser at a re\pnue-Bale is declared by a ddbree of 
Court as against the defaulter, a suit, brought by the purchaser against 
the defaulter's tenants within twelve years of such declaration, will be 
in time, though the suit is brought more than twelve years from the 
date of sale. 2 M.L.J. 210. See, further, cases Nos. 7 (a) A 7 (b) 
under heading No. 3, infra. 

u 

^ When the ludgmeaUdebtor Is first entitled to passessloa.' 

(1) Balt by obatraeted parehaaar 

Where the purohaser at a Court-sale was put in formal passession only, a suit 
for possession by him or his representatives, against the obstructor 

^ will be in time, if, within twelve years before the institution of the 
: suit, the judgment-debtor had possession. 4 C. 216. 
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Wbea tt 0 UHtgouM-aiiam^Hi tint u^tjUlitNo pAiMMlna.’— (ooncM.) 

(9) Bolt bgr »MUM*panhMw of aadlvidod rigMut*'-'''* " ' /■'• ' 

for .pogoeuon.by an •aotio^-pucsboMr.j.l^.nn^vi^^ ^ghfa and inter- 
. : • ■ .auto of one oi the membqn of a Uahomadn family, the oauMof action 
arisea from the date of the judgment-debtor’s rights to sue. 11 W.B. 
a9(P.0.) = iaM.I.A. W8=kt;B.’r6. •"’* •• • ‘-s ■“ 

.8) knit by one auetlon-paNhiaser apaliui aaeitiior 

A suit by an auction-purchaser for possessiou of inomoveable property against 
another auction-purchaser, brought more than twelve years after the 
tatter had obtained* pdsscs^on of the ^perty,‘iB barred'by-liftiitBtion. 

: S A.W..>r. 156. . 

(4) Bait by anotion-purchaser within twelve yean of hie obtaining poseeuion : — 

A suit brought by an auction-purchaser, who had obtained possession of the 
property through Court within twelve years .prmediug. ^the suit, 
to recover actual possession thereof is not governed by art. 138 and 
* is not barred. 112 B. 678. 

-(6>‘ Anetion-pnnhaaop*! ■nit againit private purehaMr:^ 

A suit, for possession by an— auction-purchaser against a purchaser at a private 
sale from the judgment-debtor, instituted more than twelve years from 
the date the purohaser has obtained possession of the property sold) is 
time-barred, 4 B. 89 * 

(6) Biiit by purohaser of share of a eo-owner 

Where the purchaser of the share of a co-owner, sold in exocu^on of a decree, 

« brought a suit for pfirtition and redemption of prior mortgages, more 

than twelve years after redemption by the purchaser at a private sale 
from all co-owners, the suit is barred, since the possession of the latter 
became adverse ever since their redemption of the prior mortgages. 
20 B. 557. , * 

(7) Suit by purehaser from an anction-pnrehasor out of possossion 

This article renders maintainable a suit for possession b} the purchaser from 
an auction-purchaseri who had'^not obtained possession, in ezecution- 
proceodingif. 9 C. 602. 

(8) AdvflVM possession 

^ A purchaser, without possession, suing; twelve years after his purchase, to 
. recover the property from an auction-purchasei;.thereQl, who had oh-' 
tained possession through Court and disoharged-a mortgage eidsting cm' 
... a portion of -the property, will be debarred, so far as property not aub- 
} : ject to mortgage is concerned. 16 B. 197. 



J.— * The date of the saie»* 

llate of Sftl6f oommenoement of time 

Where the judgment-debtor is in possession of the land at the of the sale, 

a suit 1^ the aofition-puotvikseir for possession of tho land is governed 
by article 188, the oau^ of action arising from the aetnal date of sale 
and nbt from the date of the bon^rmation of the sale. 17 H. 89=> 


M.L.J. S67. 
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$,—• TIu 4tte 9t tt« BMh.’—((BimeluM). 

(9) at Mia.'* aMaalif af :— 

The wor^ ** tbe dftte of sale,** hi the article Bignify the date of the actual Bale 
and not that of the oonfirmation of such sale. 14 G. 644. 

(8) FhraM Data of tale " in n. SIO k, CS.P.Goda 

The does not mean the date on which the Hale is confirmed but the date 

on which the property is put up for sale and knocked down to the 
highest bidder. 1S9 C. 626=^6 G.W.N. 776. 

(4) » Data af eala” in a. IM of Bengal let YllI af 1888 

. The words mean the date of confirmation of sale and not the date on 

which the property is xmt up for sale and knocked down to the highest 
bidder. 7 C.W.N. 552. 

(5) Title af auedan-pufehaser nnder fhvil Prooadura Code :~ 

An auction-purchaser under the C. P. Code has a good equitable or inecihate 
title ; such title is made absolute and relates back to the date of sale, 
when the sale is confirmed and the sale-certificate granted. 2 G.'W.N. 
589. 

(6) vImb UaiUtlm for application for pououlon begine 

The period of limitatioii, for a purchaser at a Court-sale to apply for poesession, 
commences from the grant to him of the certificate of sale. 17 B. 228. 

(7) Bowonno Bale 

(а) In a suit by a purchaser at a revoiiuo-salo, the period of limitation cannot, 

under any circumstances, be calculated from a day anterior to the 
date of purchase. 4 C. 103. 

(б) In a suit for possession by an auction-purchaser at a sale for arrears of 

revenue, the cause of action arise# from the date of the revenue sole. 
W.B. (1864), 80. 

{OU Lmw.) 

(а) PoBsession ** by proclamation of sale through the Sudder Afneen'a Court,*’ 

being only an imaginary possession , did not save limitation. 2 B.L. 
R. Ap. 29^24 W.B. 419 (Note). ^ 

(б) Where a Zemindar purchased a putnee of certain lands in a sale for arrears 

of rent, a^suit by him to recover possemion of the lands from a third 
person, in adverse possession thereof, brought more than twelve years 
from the date of such adverse possession was barred. 8 W.R. 444. 

189. — By a landlord to recover Twelve yemn. When the tenancy is 
posBession from a tenant. determined.(l) 

(OU Aetf.) • 

[Act IX of 1871 art. 140 :-^Same as above. 

Act XIV qf 1859 : — No comaponding provirionJ] 
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This article will, as will be seen frein the deoisionB noted below, be applicable 
only to those cases where the relationship between the plaintiff and 
defendant as landlord and tenant has come to an end. Such Is the 
effect of Cols. 1 & 3 of this article read together : the first column 
indicating the nature of the suit covered by the article, vis., a suit by a 
landlord to recover possession from a tenant, and the third column 
indicating the period of time wherefrom limitation has to be counted 
as against the landlord, which period is the determination of the 
tenancy ; in other words, the period jof time when the possession of the 
defendant, who was once the tenant of the plaintiff, begins to be 
adverse to the latter, is the starting point of limitation for his suit. 

So, in every case to which this article is sought to bo applied it will 
have to be seen whether the tenancy has determined. Section 111 of 
the Transfer of Property Act which ennmerates the ways in which 
- a tenancy may be determined may bo referred to with advantage. 
Some of the cases noted below may, at the first blush, appear to be 
irrelevant for the purposes of this article ; but they are noted hera be- 
cause they hear on the question of the * determination of tenancy.' 

Scope of article. 

(1) Tenant holding over • 

(a) This article applies to cases where the tenancy has determined, (t.s.) to 
oases in W'hich there has been a cessation of the relationship of land- 
lord and tenant. A tenant holding over after the termination of the 
fixed period of the lease is one by sufferance ; there is no privity be- 
tween him and the landlord. A suit, therefore, against such a person, ^ 
will be barred unless brought within twelve years of the temination of 
the fixed period of lease. Per Jekkikb, c.j. —34 B. 504 (508) =3 Bom. 
L.R. 401. • 

Per Candy, j. — ^The possession of such a tenant is wrongful and time b^ns 
against the landlord from the expiry of the period of the lease for the 
fixed period. Ibid, 

Compare 8 M. 434 & 18 B. 356. 

^ (b) Time runs against ajandlord when the period of a fixed lease expires and 

not at some indeterminate date after that period. 33 B. 898. 


(c) This article can only apply where the tenancy is proved to have determined 
and can have no application to a case where it is not terminable. 37 
B. 515 (544). 


W 


Heire of life-tenant holding over 


(o) 


Where the heirs of a tenant for life continue in poBBeBBion,^wfte)r demise of 
the lifs-tenant, without accepting a fresh lease and ndthont paying 
rdbt, their poBsession would not he adverse but pennissive until they 
expresdy set up a title of ownership in the property. The landlord's 


suit to eject, in such a case, would not be governed by this article. Ag 
B. 266 . ? 
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Scope of eftkte£--(o(^ncieM)^ 

' ;4Zt) ■ -Where, eftcr tho death of a tenant-ai-will, his heirs contSnaed to tm»m in 
the house ocottpied by.him, such ODoupat^on by the heirt could not be 
‘ adverse to the landlord in tho absenoe of proof to that effect ^nd a suit 
- • for possession of the house was governed by S. 1, cL 12 of Act XIV of 
« • 1869. 4 Bom. H.G.A.G. 155. 

(^) Tdndiit holding over after detemlnation of lease 

Whore after the determination of a lease for a certain period, the tenant does 
’ ' ' nc^r pay rent to the landlord, or there is no such assent by the landlord 

as to oonstituto ^ tenanoy under 8. 116 of the Transfer of Property 
Act, the tenancy is deteriffined and the tenant’s possession beoomes 
. ' adverse ; and a suit for ejectment must bo brought within twelve years 

from th4 date of the determination of the tenancy^ 1 A.L. J. 201. 

(4) Posseuion of tenant holding -over'-Burden of proof:—* 

• (a) If a t«iant for a fixed period holds over, time does not begin to run against 
; the landlord until the tenancy by sufferance has been determined. It 
is for the tenant to show that the determination of the tenancy at 
sufferenoe cook place more than twelve years before suit. 8 M. 424 ; 
21 M. 153 (IGO). 

(6) Gases of tenures permanent in their nature and not determinable by notice 
are not governed by this article. 9 G. 411«:ill G.L.B. 508^ 

(5) ' Suit for possMsion oil allegation of permissiYo occupation 

When plaintiff sued for possession from defendants on tbe allegation that 
defebdants had been in permissive occupation of certain premises with- 
out the payment of any rent for more than 12 years before suit and 
defendants set up a gift from plaintiff’s father, and they had not 
acknowledged plaintiff’s title within 12 years prior to suit, plaintiff's 
suit was hold to be barred under ar^. 142, this article being Jield not 
applicable to the case. 5 C. 679-= 5 C.L.B. 527. 

^.(6) . Tonuit holding over . 

(a) A landlord may, in tho absence of consent on his part or tbe creation of a 
new tenancy, treat a tenant holding over after the expiry of the term of 
the tenancy as a trespasser. 15 W.B. 133. 

'(5) Whe^ a 'tenant is holding over and no gew tenancy is orddtod either by 
receipt of rent or in any other way, the Zemindar is entitled to evict 

• . him without the intervention of a Gourt. 25 W.B. 201. 

,|[7) ^Itioh of tonuit hokUng over i— 

A tenant holding over after the termination of a tenancy for a fixed period 
is in the same position as one holding without a puttah. Neither of 
such tenants can be ejected without a notice to quit. 7 C. 7ld> 

loHi hy ltoidlord ogolnat tonant^Wheii eauce of action ariiec:*- 

* "la a auit by landlord for possession against his tenant, 4he cause of action 

r.^ 'Tx arises from the date of the determination of the tenancy and there 

* ' V • can he no adverse possession so long as the tenanoy oontinuesi^ 8 W. 

, \ * B, M. 
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(1) HetennlJiatloB of Koikftnam loMo;— 

A kuikanam lease in Malabar, w a lease for aB indefinite period and it docs not 
determine on the expiration of twelve yean from the date of the lease, 
the customary law of Malabar not determining the lease at the expir- 
■ ■ atiou "of twelve years, although it protects the tenant from redemption 
or ejectment until the expiry of twelve years from the date of the lease* 

25 M. 452. 

(2) Determination of intermediate holder*! rlfhta 

; , ’ Where a. tenant is legally in possession paying rent, whether as a ryot or as the 
' holder of an intermediate tenure, his right of possession must be legal- 
ly detorminod before a suit for possession is brought by tbo landlord. 
13W.R. 267 = 4 B.L.R.Ap. 86. • 

A.—Caaea of forfeiture. 

(1) Remedy of landlord claiming by forfeiture of tenanoy:— 

Where a tenant denies a landlord's title and where the landlord claims that the 
tenancy has been forfeited, bis remedy is by a suit for ejecting the ten- 
ant on the ground that the tenancy has determined and not by a suit 
on title as owner. 18 M.L.J. 475. 

(2) Denial of title— Forfeiture -Kotiee to quit:— 

A tenant, merely repudiating the particular bolding attributed to him but not 
questioning the landlord’s right to receive rent, does not forfeit his 
tenure. Such a tenant can only be ejected after notice to quit. 18 G. 
246. 

(8) Tenant'i attornment to a ftranger 

. A— ^ is not an assoi^ion of possession adverse to the lessor so as to put an 

end to the relationship of landlord and tenant. 15 C. 527. 

(4) , Permanent leaie— Denial of title— Forfeiture 

Even a permanent lease is liable to forfeiture on account of the denial by the 
lessee of the landlord's title, 24 C. 440. 

(5) Effeet Of denial of landlord*! title In previoui rent*sult 

' The rule that a denial of a relationship of landlord and tenant does not entail a 
forfeiture does not apply when such denial is given effect to a de- 
cree of Court. If, in a previous suit, fof rent) the tenant had denied 
the title of the landlord and the latter brings ,a suit for kha9 yfotwcBBton. 
such suit will be maintainable. 2 G.W.N. 765. 

(6) Deenpancy ryot— Denial of landlord's title— Forofalture - 

An occupancy ryot, by denying his landlord’s title, forfeits his^oupaney rights 
and renders himself liable to eviction. 6 C. 486. 

(7) Notice to quit— ForfeRure— Denial. of title:— 

(a) Before the Bengal Tenancy Act became law denial by a tenant of ^ 
! landlord’s, title created a forfeiture. 6 G. 65 ; 10 C. 41; 17 C. 106. f 
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L—*WtM the tenancy Is deierntinedn*--f continued). 

A.— Cases at forfeiture.— feoneltiM;. 

(6) Where a forfeiture was oompletod before the Bengal Tenancy Act, and a 
suit is brought for ejectment after that Act came into force, the ten- 
ant cannot seek the protection against forfeiture afforded by that Act. 
17 C. 196. 

(B) Hetloe to quit— Denial of landlord’s title 

A tenant denying a landlord's title forfeits his right to a notice to quit. The 
denial must be before suit by the landlord to eject. The setting up of 
• a Mulgeni right is not such a disclaimer of title. 17 M. 218. 

(9) Hotiee to quit unnecessary In cases of forfeiture 

Under the general law, a tenant incurring a forfeiture by denying the title 
of the landlord may be ejected without a notice to quit. 20 C. 101. 

B.— Surrender of leaae. 

( 1 ) Surrender of lease 

(a) The tenures of pninidare or other permanent intermediate holders cannot 

be put au end to by their relinquishment even after notice to the land- 
lord. 9 G. 671. • 

(b) A Zemindar accepting such relinquishment is not in a better position than 

the assignee of the tenure-holder. If adverse possession had been 
acquired by a third person against the tenure-holder, the Zemindar 
would be affected by such adverse possession in the same way as the 
tenure-holder would be. 26 G. 460. 

(2) Effect of surrender 

The surrender, by a tenant, of his interest fos a term to the landlord cannot 
determine the interest of his under-tenant. 10 W.B. 384. 

(3) Lessee’s tukind permanent lease tantamount to surrender of original lease 

If, during tHo continuance of a lease for a fixed term, the lessee takes a perma- 
nent lease from the landlord, this would operate in law, as a surrender 
of the original lease. But if the landlord repudiates the subsequent 
perpetual lease, such repudiation wiy have the effect of nullifyiiq; the 
' surrender. 13 M. 166 (168). 

(4) Wrongful surrender to Gouernment 

The wrongful surrender of an Inam to the Government by the Inamdars can- 
not alter the nature of the relationship between a sub-alienee from an 
Inamdar and his lessee. 18 B. 230. 

^ C.— Notice to quit. 

t'l) lonMwy how dotormlnod e 

-'(a) It is optional with a landlord to determine or not a tenancy from year to 
year. Mere setting up, on the part of the tenant, of a permanent right 
of occupancy or repudiation by the landlord's title to the knowledge of 
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C.— Notice to qu\L^(coniinuiA). 

iKe landlord cannot have the effect of determination of a tenancy. A 
tenancy can bo determined only by the hmdford'A evincing an inten- 
tion to determine it (t.e.) of his intention to exercise his option. 34 
M. 246 (251). 

(6) To terminate a tenancy, the tenant must have knowledge of the notice to 
quit and a mere advertisement in a newspaper cannot constitute such 
.^jxotice, nor can such an advertisement entitle the tenant to set up an 
adverse possession as against the landlord. 7 B. 474. 

(c) A notice to quit, by means of a registered letter, sent by post and returned 
with an endorsement by the Postal peon or officer to the effect that 
the adressee refused to accept it was JtM sufficiently served for the 
purpose of terminating the tenancy. 15 C. 681. 

(2) VotlM to quit— Aoimal tonanoys— 

(а) An annual tenancy can only be determined by a notice to quit at the end 

of the year of the tenancy. 6 C.W.N. 69. 

(б) A tenant holding under a Icahulxyai with ' an annual rent reserved is 

entitled to six months’ notice expiring at the end of a year of the 
tenancy before he can be ejected. *24 G. 720. 

(3) Motloi to quit— Bulls under Benifal Tenancy Act:— 

(a) A suit to eject an under-rmyaf cannot be maintained without a notice 

to quit ; the suit itself cannot be regarded as a notice. 2 C.W.N. 
238; 6 C.W.N. 69. 

(b) There is no rule rei^uiring that a notice to quit in cases under the Bengal 

Tenancy Act fffiould be served through Court. It is enough if it is 
served in the nffanner prodded by the Civil Procedure Code for service 
of notices. 3 C.W.N. 215. 

(c) A sent by post is bad in law and a suit based upon such a notice 

will be liable to dismissal. 27 C. 774. 


(4) Notlee to quit— Bnita under the Transfer of Property Act;— 

.y (a) Where a notice addressed to all the joint tenants living in commensality j 
was handed over to one of them and be signed an acknowledgment ^ 
thereon, the service was held sufficient.^ 4 C.W.N. 572. 

(5) A notice not giving clear 15 days will be bad. Service of notice .through 

the Post Office, provided it is proved that the Post peon tendered the j, 
same to the party or his servant or to one of his family, is sufficient. ^ 
4C.W.N.790; 28C. 118. • 

|6) Notke to quit— Ivietion of under-ryot— Denial of title 

An undec-ryot is not liable to eviction, without notice, notwithstanffingthe foot 
' that he denies the landlord’s title, because, in all oases, governed by the 
Bengal Tenancy Act, a ryot does not incur forfeiture denying^hd* 
landlord's title. 20 C. 101. ' - 
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(6) llottes to qalt— Koiumptlrii of uvylee landi :— 

A holdmg o£ lauds (gcautod lot aer\iceb) without rendoring tho servioes, for 
more than twelve yearbi does not logitimately lead to the infotenoe 
that the tenure of a permanent character ; hut the grantor eanuot, 
in such oabcs, lebume the lands without giving a proper notice to quit. 
93 C, 986. 


(7) Kotleo to quit— 01aelaimer dnrind inlt 

^ A disdaimer of the landloid's title for the fir^t time during the suit hy the 
landlord for pjeotment does not disentitle tho-tenant to notice to qnit. 
17 H. 318 (319) ; 15 11. 133. 

(8) Hotiee to quit, luflicieney of 

A suit for ejectment is itself a notice to quit SB G. 200. 

Bat this rule would not be applicable to smts for ejectment under the Bengal 
Tenancy Act. 2 G.W.N. 236 ; 6 C.W.N. 69. 

(9) Botloe to quit— fleenpant llceniee : - 

No notice to quit was necemry to evict a person, who was allowed to occupy the 
lands of village znirasdars in consideration of his doing the village 
blacksmith’s worh and who defaulted to du the service, 16 M. 97 ; 
Cf. 4k C. 67. 

Dt— Adverse posseooion of tenant. 

(1) WhoB permlsiive ponenion becomes adverse *— 

(а) The permiRSive possebsiou of land by an occupant becomes advetse from 

the date of the denial of tho owner 'a title. 12 W.B. 167. 

(б) Where, by an agreement, a tenancy or p^lKDissive occupation of certain im- 

moveable property was to end on a certain date, limitation begins to 
run only from that date and not from the date pf the execution of the 
egreement. 28 B. 388. 

(3) Taaaaey oitabllshed withio tha statutory period 

Where the lelatioiuhip of landlord and tenant is established within iwello years 
piior to the suit, the tenant cannot set np the statute of limitatlgps as 
« a bar to the suit by the landlord. SJf W.B, 6G. 

(8) Floa of tenanoy and limitation In the alternative 

(a) A tenant may plead tenancy and limitation in the alternative. 7 C.W.N. 
29S. 

(5) Where a plaintiff denies the permanent tenancy set up by the defendant 
and sues th recover possession of the land, held that the defendant can 
* set up the plea of tenanoy and, at the same time, roly on the stptnte^of 
limiUtions. 7 B. 96. 

(e) In a suit for possession brought against a tenant, whols really a trespass- 
er, the defendant does noty by merely alleging himself to be a tenant, 
preclude himself from setting up bmitation. 31 W.B. 70 
B.L.R. 974. 
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(d) A teoant iiuiy, wliilo admitting the title of the landlord and paying rent to 

* him, set up adverse possession of a partial interest so as to defeat the 

landlord’s right to eject him. lie may plead that the tenure on which 
he holds is such as to disentitle the landlord to eject him. 11. 509 
(51(5). 

(f) A tenant from year to year or for a term of years or as mortgagee, cannot, 
by setting up, during the continuance of such relation, any title ad- 
verse to that of the landlord or mortgagor, acquire by the operation of 
the law of limitation, title as owner. In the case of a mortgage, the 
title of the mortgagor will be extinguished after the expiration of the 
period prescribed for the redemption of the mortgage, and in the case 
. of a lease, the landlord’s title can be extinguished only at the expir- 
ation of the x^erlod xu'escribed by this article. ^5 M. 507 --I'l M.l...!. 
119. 

(4) Contract origin of pouesiion—Mo adverse possession 

Sc long as a contract, express or implied, subsists between the parties in and 
out of posse.ssion, to which the possession may be referred as legal and 
proper, it cannot bo pronounced adverse just as, in the case of a tenant, 
more non-payment of rent for more than twelve years cannot make liia 
possession adverse as against the landlord. 7 B. 31. 

(5) Possession under invalid grant from strangers • 

The x>ossossion of a person, claiming under an invalid grant from a stranger, is 
not the possession of the lessee of the owner. It is adverse to the 
real owner from the moment it commences. Such possession, if it 
continues for than 12 years, will give a statutory title to . the 
possessor againiH^Ihe owner. 1 C. 327. 

(C) Defendant entering under l^porary leases 

A suit for possession of property. Instituted within 12 years from the date the 
plaintiff had knowledge of the adverse title set up by the detodants, 
who had entered into it under temporary leases since determined, was 
within time. 12 B.L.B. 283 (Note). 

■ 

(7) Commencement of advors^possession—Tenant setting up permanent tennre: 

Where an ordinary tenant sets up a permanent tenancy to the knowledge of the 
landlord and the latter does not take any steps to eject such tenants 
for more than twelve years, the tenants acquire a permanent tenancy 
right by prescription and the landlord’s title to eject will be barred, 
notwithstanding the fact of his receipt of |ent throughofut. In such 
cases, adverse pussession commences from the moment the permanent 
tenancy is set up to the knowledge of the landlord. 14 G. 823. 

(8) Intermodlateiiolders pleading limitation against landlord:— 

Intermediate holders claiming as ^nokurrwrree lessees, can plead limitat^n 
against their landlord. 15 W Jt, 232. 
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(9) PoimmUmi aa4#t tNipajiep :— 

Possession of persons claiming under a trespasser is adverse to the real owner 
from the moment such possession commences. 13 M. iG7. 

(10) AsMPiloa of adyePM title— Knowledge of landlord 

The assertion of an adverse title by the tenant must be m*adc to the knowledge 
' of the landlord. 9 B. 419. 

(U) » Motlee of elalm of perpetual tenancy 

A mere notice, by a person holding for his life that, ho claimed to be holding 
on a perpetual or hereditary tenure, would not make his possession 
adverse so as to bai' a suit for possession by the landlord after the ex< 
piration of the life-tenancy. 27 G. 15G (P.C.) = 2G I. A. 21C. 

(12) Inamdar*! iidt in ejectment— Bubsistenee of mirasi tanure 

Where an Inamdar sues to eject defendant as a trespasser and the latter assorts 
that he is (and the Court finds him to ho) a Mirasidar, and the mirasi 
tenure is still subsisting, the Inamdar cannot succeed in the suit. 19 
B. 138. 

It 

(13) Tonant’e acquisition of pormanent right of occupancy by prescription 

faj Where a tenant, alleging a perpetual tenancy, successfully resists the land- 
lord’s attempt to dispossess him for moro than 12 years, a suit by the 
landlord for ejectment of the tunaiit would be barred. 21 B. 509. 

{b) Where a tenant is allowed by the landlord to assert the ralidity of an in- 
valid lease for more than 12 years, the landlord would be debarred 
from questioning the right of the tenant to hold under its terms. 21 
B. 500. 

(c) If a yearly tenant continues in occupation of premises let after the determin- 
ation of the tenancy, he does so as a trespasser ; and if he continues 
paying rent, settix^ up a permanent right of occupancy for more than 
twelve years, he acquires, as against the landlord, a permanent right of 
occupancy by prescriptiun. 26 M, ^5. {Compare 25 M. 507 at^- 518 
ft 91 B. 500). 

(14) Payment of rent to %hird party * 

A disobedience by the tenant, known to the landlord and aooompanied by pay- 
ment of rent to a third party, does not — at any rate, as long as the term 
of the tenancy laets— make the tenant's possession adverse. 31 M. 163 
• (160). 

, MM of payment of ronowal-foo ^ 

; : \ Where a renewal-fee is paid by a tenant and the landlord ‘ogreea to demise the 

land on konom and the tenant continues in possession, the landlord 
‘ will not be entitled to eject him (the tenant). 21 M. 291. 
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(16) Tenant*! ttnllateral aot, effect of 

The unilateral act of a tenant cannot alter the character of his title and make 
his possession adverse to the landlord. 186 P.R. 1868. 

(17) Monthly or yearly tenancy— When limitation rnni againit landlord : — 

Tenancy of a dwelling-house wiU, in the absence of evidence to the contrary, be 
'•••* presumed to be one from month to month ; and unless and until such 
tenancy is legally determined as provided by S. Ill of the Transfer of 
Property Act, limitation would not run against the landlord. 36 ^I. 
488 : 36 hf. 507. 

(18) Suit for recovery of land granted by a preceding ghatwal 

A suit by a succeeding ghatwal to resume land granted by his predecessor on 
permanent tenure, must be brought within twelve years after his suc- 
cession to the estate. Otherwise, it will bo barred under art. 144. 9 G. 
411. C/. 13 G. 484 (493):== 13 I.A. 188 (P.C.)- 

(19) Protection of non-occupancy ryots:— 

Xon-occnpancy ryots settled on lands by a trespasser are protected from eject- 
ment, as trespassers, by the true owgcr, under the Bengal Tenancy Act, 
the latter having obtained possession from the trespasser iu execution 
of a decree obtained against the trospasser. 30 G. 708 (F.B.). 

(20) Enoroachment by tenant enures for benefit of landlord 

hiOcroacbmentB, made by a tenant on a third person's land during the continu- 
uuoo of the tenancy, enure for the benefit of the landlord, so that, 
if a tenant aoquicos, by adverse possession, a title to land as against a 
third person, such acquisition will benefit the landlord. 10 G. 830. 

cf. 2a w.n. 947! 

E.— Payment of rent— Proof of tenancy. 

Payment of ront proves the relation of landlord and tenant ; and where such 
relationship exists, there can be no question of limitation.. 35 W. 
R. CC. 

# 

F.— Effaot of non-payment of rent. 

(1) Grant of pattah by Government ^ 

Non-payment of rent for over twelve years and the grant of a puttah by Govern^ ' 
ment to the defendant-tenant, thcr Government not atiy 

interest adverse to the landlord, were hM to create no poesomioii in 
defendant adverse to the landlord-plaintiUff . 8 M. 118 (/blfowing 4 C. 
314). ; 

(3) Non-paymen^ of rent no advonie pouossion 

(a) Mere non-payment of rent for over 13 years does not give an oocupancy-te&i^t 
on independent title to land, when he acknowledges the title of a . 
lord. 4 C, 661. 
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F._Effect of non-payment of rent*-- (concluded)- 

(b) More non-payinunl of rout, though for over years, is no proof of the deter- 

mination of the relationship of landlord and tenant when such relatlon- 
tdiip has onuc been proved to exist. A tenant contending that the 
relationship has ceased ought to prove the fact affirmatively. 4 C. 
3U. 

(c) The mere non-payment of rent cannot constitute adverse possession. 6 W.R. 

218 ; 2 A. 517 (P.^.) ; 7 B. 40 ; U B. 419. 

• (dj The non-payment of rent to the landlord and. payment of kLst to the 
(Government treating the land as khalsa cannot make the tenant's 
possession adverse. 18 B. 250. 

(e) Where the dofendant had recognised the proprietary right of the plaintiff, 
the subsequent non-payment of the dues to the latter or the repudi- 
ation of his title will not determine the relationship of landlord and 
tenant, unless the plaintiff had iieqiiiesced in the act of repudiation. 
18 P.R. 1888. 

(3) Refdtal to pay rent 

Refusal to pay rent to the rightful owner, coupled with a payment to another, 
is a virtual dispossession of the rightful owner. 18 B. 51 at p. 56. 

(4) Payment of rent to plalntifTa vendor saving limitation 

In a suit for possession of land with mer,ne profits, the payment, by the defend- 
ants, of apart of the profits to plaintiff's vendors within twelve years 
prior to the suit was held sufficient^to save limitation. 21 W.R. 130. 

(5) Admission of tenancy— No adverse possessioix:— 

Where there is an admission of tenancy and no finding to the contrary, there 
can be no advorso possession, even though the plaintiff has not had 
kJtas possession for twelve years. 24 W.R. 113. 

(6) Tenant rendering himself liable to ejectment 

A tenant refusing to render services incidenti^ to his holding is liable to eject- 
ment. 4 0. 07. o 

Q.— Landlord’s suit against trespassers. 

(1) Laadlord's rights to sue trespassers:— 

(a) A landlord cannot sue to eject a trespasser on land leased, as long as the 
lease is subsisting and valid. He can do so only after the expiry of the 
• lease. 8 W.R. (C.R.) 55 at p. 58 ; 21 M. 288. 

(d) Though a landlord cannot, so long as a tenancy continues, sue for hhas 
- possf.ssion of lands trespassed upon by a third persdn, he can, when his 

title is in jeopardy, bring a suit for a declaration of his title as against 
“ the trospasser. 10 C. 1076. 
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t.—'Wbea the teataey la aetermliett^ctmtinueSi. 

Q«’— Landlord's suit against trespassers*— (concZitded). 

(c) Whore laud, while it is in the possession of a lessee, is trespassed upon by 
a trospasHcr, adverse possession against the landlord comTnonccs only 
on the expiry of the lease, and not from the date of the trespass. The 
landlord may sue the trospasBcr in ejectment, within twelve years from 
the expiry of the lease. 10 C. 577. 

(2) Dispossenifon of (Jaradar or lessee— Adverse possession against lessor. - 

PosseK.sion of a trespasser during the GurrenSy of an ijara lease is not adverse 
to the landlord, adverse possession against whom coniineneoK only on 
the expiration of the ijara lease. 13 G. 101. 

(3) Suit for lands wherefrom tenants are dispossessed 

If land bo in possession of ordinary tenants of the plaintiff, and if they were 
paying rent to the defendant, the latter’s possession w'ill be adverse to 
the plaintifT, and he must sue for possession within twelve years. If 
the tenants had been paying rent to thi; plaintifT up to a period within 
twelve years before suit, the suit will not be barred. If the liuid had 
been in posseshion of the plaintiff's ijarndars for a fixed period, and if 
the w'ore dispossessed, the. enuKo of actioii for the plaintiff 

would arise only on the determination of the ijtirn, 1 C.W.N. 21G. 

(4) Zemindar’s reversionary interest 

In the ciise of \\ iVittni or other pennammt tcmirL, the Zemindar retains what 
may he called the * reversion of the proprietary interest ’ : — Ver Loun 
Hobuousk in 15 C. 766 (at p. 760) ^15 I. A 97 (P.C,) cited in Mitra’s 
Limitation, at p5l024, 

• 

H.— Burden of proof. 

(1) Burden of proof— Determination of tenancy - 

(n) Where the relation of landlord and tenant is shown to have existed at one 
time, it lies upon the defendant- tenant to show that the relationship 
was put an end to more tlian twelve \ears before suit. 3 Al. 118. 

(5) If a tenant, sued by his landlord, W'ore to sot up limitation, it is for him to 
show, even in cases in which he is a tenant by sulTeranoe, that the ten- 
ancy was determined more than twelve years before suit. 8 M. 424 ; 
21 M, 163 (160). 

(c) 111 a suit for ejectment by the landlord, he must show that the tenancy has 
ceased to exist, cither by the expiry of theiierm of the lease or by ser- 
vice of notice. 25 W.R. 56. , 

(d} Wher^ the pJaintifl proves that the commencement of the defendant's 
po.sseKHiori was as tenant, it is for the defendant, who pleads limifcatiy ^ 
to show when the nature of his possession was changed and how it ft- 
came adverse. 12 W.R. 250, 
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of 1877 act). t*fc 

i.—'Wtma the teoaoey It MenBlaei^’->(emiavded}. 

H«— Burden of proof. -fconcltidcd.) 

( 2 ) Burden of proof— Denial of tenanoy 

(if) WboEo n pluiiiitiff sues to eject dofoudant on the allegation that tho latter 
is a tenant, and the lattor douios tho tenancy, the former must prove 
that ho (phiiiitiit) had been in possession within twelve years prior to 
suit. 24 A. 00. 

(6) Whore, in a .miit to recover possession o( land on the allegation that defend- 
ant was toiiiint, the defendant pleads adverse possession, and it is proved 
* that the defendant admitted the plaintilT's ownership of the land up 

to a certain period, it will lie upon the defendant to show when the 
adverse possession under art. 144 commenced or when under this 
article his tenancy determined. 2G U. 442 = 4 Bom. L.R. 99. 

(c) Where the defendant admits tho tenancy but sets up an adverse title, ho 

must show that he has been holding adversely to the knowledge of the 
plaintiff for more than the statutory period. 110 F.R. 1881. 

(d) The ixTBsession of a tenant-at-\vi11 of land subject to xiaynient of quit-rent 

does not become adverse to the landlord as long as the former conti- 
nues to pay the quit-rent; adverse possession will commence when tho 
tenant actively aWrts tho claim of aperpetual tenant. 18 B. 507 (512). 

140 —By a remain Jer-uiaiij a re- Twelve years. VV'lieii liis eKtafce falls 
versi<)iier(i) (other tliaii a into possess! ou(^i. 

landlord) (2), or a devisee, 
for possession of iinmovc- , 

able property. , 

(Old Acts). 

[Art. 140 uf Act IX of 1871. — iSamo us iiliove 
Act XIV of 1859, — No corresponding provision.'] 

(IfotaB) 

Scope of article. ^ 

(1) Act XIY of 1859>-ConAa8ted with Ihit articla:— 

The words ‘ cause of action ’ in Act XIV of 1859 referred not to a new cause of 
action accruing to the reversionary heir personally, but to the cause 
of action •which accrued to the heir or representative, for the time- 
^ being, of the deceased. 9 W.R. 505 (F.B.)=B.L.R. Sup. Vol. 1008. 

. . V 

/ But under this article and art. 141, the cause of action to t]M re\'ergionary heir 
accrues only when the estate falls into possession, ^.e.) at a time when 
! ^ he becomes entitled to take possession by the death of the tenant for 

Jife Ac. 
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'' '-'f ; ' 

Scope of article— fconolodfd}. 

(2) Suit by deYieee:— 

Suit by a devisee to tocovor possession ot iiaidovcable property and lor a 
I declaration that an alleged adopt ioD^ in virtue of which defendant was 
in possession, was invalid or never took place is governed by this arti- 
cle and not by art. 118, the prayer for declaration bciii" subservient nr . 
auxiliary only to the prayer for possession. 21 B. 169. 

(3) Claim must be under independant title:— 

Both the articlts 140 & 141 refer to suits by persons claiming under an indc- 
'•"* pendent title. Per Wilson*, j. 

Hence art. 141 did not apply to a suit by a Mahomedan for the recovery of the 
share of his mother, of which she was never in possession. 12 i'. 594. 

(4) Applioability Of article 

Suit brought by an adopted son to set aside an alienation made by bis adoptive 
mother more than 12 years before the date of suit but less than 12 
years from the date of adoption, is not barred, whether this article or 
144 applied to the case. 19 B. 809. 

(5) Reversioner coming* in after Hindu widow 

A suit for possession of ijnmovcabtc property by a reversioner entitled to it on 
the death of a Hindu widow, is not governed by this article, but by 
art. 141, the cause of action arising from the death of the widow. 14 
A. 156 (F.B.) ; 23 A. 448 & 25 A. 485. 

(G) Suit when eitate hai fallen into poiieiiion 

Where an estate has fallen into possession, a suit to recover possession thereof 
by a person entitled thereto is governed by this article. 21 B. 2G0 
(281). 

ReniMinder^matt, a reversioner or devisee.* 

(1) Meaning of the terms • < 

The terms ' remainderman,’ ' reversioner ’ and * devisee ' used in this article 
are probably ntA as techinical terms of the Knglish law (155 P.R. of 
1888 ; 48 P.R. 1885 & IIG P.R. 1900) cited in Kivaz on Limitation at 

p. 222. 

( 2 ) Suit by asBigneee of devisee 

Where a will gave certain property to the daughter of the testator for Fife and 
then to her issue, a suit by the assignees of one of the sons of the 
daughter aftei^ the latter’s death for recovery of the property from a 
person who purchased the same in execution of a decree obtained 
against the daughter within 12 years of the death of the daughter was 
Jutld goveiiied by this article or art. 14l and to be in time. G O.C# 
305 (321). 

(3) Property alienated by Hindu window— Adopted son's rights 

If a Hindu widow fu possession of her deceased! husband’s eiAiate alienates 
a portion of it and then makes an adoption and if j^he aUenation be 
not for a necessary purpose, the property alienated would vast in the 
i^opted son as a vested remainder to fall into possession at the deatii 
^ of the widow. 

The adopted son’s cause of action would arise at the death of the widow. 

M. 143. 



10^ Act ot 187? (iNbUN LiiutfATioK act). [Art. ItO 

2.—' otter tbma a landlord. ’ 

(1) MemBinf of the upreulon 

The expression ‘ other than a landlord ' means other than a landlord <u such 
.suing bis tenant. So it was li^ld that a suit by a landlord, suing for pos- 
sossion within 12 years of the expiry of an ijara granted by him for a 
fixed period but beyond 12 years from the date of the trespass by a 
stranger as against the was not barred. 9 C. aG7 (870) = 12 

C.L.K. 19. 

(2) Landlord*! right to re-enter on forfeiture of lease 

A lease, though it may be a permanent one, is liable to forfeiture on the 
lessee’s denial ot the landlord’s title. In such a case, the landlord 
* will have a right to rc-eutcr and take posscssioii of the premises. 24 

C. 440. -1 (*.\V.N. 321. 

(3) Suit by lessor*! heirs 

Ordinarily a reversioner’s ciiusc of action against his ancestor’s lessee would 
not arii«e until the expiration of the lease. 8 W.B. 1.35. 

J.— ' When the estate tails into possession^* 

(1) Grant in lieu of maintenance, resumption of: — / 

A may be rc.sumcd by the grantor or his heirs after the death of the 

grantee. But, if the grantee set up a right to hold in perpetuity to 
the knowledge of the grantor or his heirs and the latter allow a period 
of more than 12 years to elai)8e without any action being taken, a suit 
for resumption will be barred. 3 C. 793. 

(2) Property alienated by a Hindu widow— Adopted son's rights 

If a Hindu widow in possession of her deceased husband’s estate alienates a 
^ portion of it and then makes aTi adoption and if the alienation be not 
lor a necessary purpose, the proj^erty alienated would vest in the 
adopted son as a vested remainder to fall into possession at the death 
• of the widow. 26 M. 143. 

(3) Postponement of devisee's possession 

The mere fact that there is a provision in a will to the ciTect that the property 
devised should be in the possession of a manager until the person 
in whose favour the devise is made should attain the age wf 30 
years would not xx^evont the esta& from * failing into pos.session * 
immediately on the death of the testator. 17 G. 272 (276). 

(4) Bait by devisee 

A suit for possession of property loft by a will must be brought within twelve 
years from the date of the testator’s death. 14 C. 801 14 I. A. 168 

(PX.). * 

(6) Balt by heirs of grantee for life 

Where a grant of immoveable property is made to a certain person for enjoy- 
ment during the latter’s life, the starting point oAiinitatipn for a suit 
by the grantor’s heirs, the grantee being dead, will be 12 years from 
the death of the grantee. 12 C. 121 ~ 11 l.A. 218 (P.C.) 
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(Nora).— {1) rCho Privy CoanoU ducided the above oaao on the ground that 
the Bnit was governed by art. 144. 

(2) The suit might fall under this article. See Mitra's Limitation, 

p. 1080. 

(C) Gift of life-lntereit by a Malabar Kantavaa : — 

Where a preceding kamavan of a Malabar tarwod made a gift of a life-interest 
in his self-acquired property, a suit, brought by a succeeding kmitavan, 
'*^v&ithin twelve years from the death of tho donee, was held not barred, 
because the estate fell into possession on the death of the donee. 14 
M. 495. 

(7) Bait by a succeeding ghatwal for resumption of an under-tenure 

The possession of an undcr4enure-holder will not be adverse to tho grantor 
(a ghnhcal) until the former sots up the pennanency of the under- 
tenure, BO that a succeeding gluitwal will not be barred, if he brought 
his suit within twelve years from the time the tenure-holder set .up the 
permanency of the tenure. 12 C. 484 » 12 T. A 1S8 (P.C.), rmmnp 
9 C. 411. 

(8) Heritable estates not successive life-estates 

Case in which the Privy Council decided in respect to a religious endowment, 
that heritable estates could not be created to take elTect as successive 
life-estates. 28 M. 271 = 27 1. A. 69 - 10 M.L. J. 29 (P.C.) 

(9) Mverse possession against vatandar:— 

Where, during the life-time of a vatandar, the vatan lands arc held adversely by 
another for more^han twelve years, a suit by the succeeding holders 
of the vaUm to rqpover the lauds would be barred. 9 B, 198. 


(10) Suit by Gollatarali of lonlesi proprietor (Punjab) • 

(a) A suit by the collateral heirs of a sonless proprietor in Punjab for posses- 
sion of immoveable property sold by the latter to the defendant, was 
governed by art. 144 and not by this article. 116 P.B. 1800. 

# And in such a suit the cause of action would accrue from the date of the death 
of the sonless prSprietor. IS P. R. 1895 (FtB») 

(5) A suit hy a reversioner for possession of immcj^eable property in the hands 
of the defendant, claiming under a mortgage-deed executed the late 
o^mex thereof, on the ground that the mortgage was without 
consideration and not binding on him, is governed either by 
article or art. 144. 155 F.R. 1883. • 


(11) Mother bamd— Ben’s heirs not barred:— . 

Where a mether succeeds to property as heir of her son, and her right thereto 
becomes barred by adverse possession, the next heirs of her son, on her . 
death, will have IS years therefrom in which to sue for possession of 
property. 11 C. 791. 


TUI 
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141. — Like suit by a Hindu OP Mu- Twelv^jrtanm' When the female 
hammadan entitled to the diosW, 

possession of immoveable 
propci*ty on the death of a 
Hindu or Muhammadan 
fu!nale(i). 

(Old Acti.) 

[Act IX of 1871, art. 142 Col. 1 : — Like suit by a TIiiida entitled to tlieposses- 

.sion of immoveable property on the death of a 
Hindu widow'. 2iid column— -same as the prescinb 
■second column. 3i*d column — When the widow' 

, dies. 

Act XIV of 1859. — Xo correnponding 

(ITotes) 

Scope of article. 

(1) Suit by heir-at-law:— 

The article does not apply to a suit by an heir-at-law to recover property in 
that character. It applies only to a suit by a reversioner, rcinaindcr- 
inan or disvisce entitled to prox>crty on the death of a female heir. 10 
A. 343--.8 A.W.N. 38. 

( 2 ) Applicable to male and fefkiale reveraionen : — 

The article applies to male reversioners, as well as to female reversioners, such 
as a daughter entitled to come in after a widow, itc. 14 A. 15C (F.B.) ~ 
12 A.W.N. 22 & 22 C. 85 at p. 80 (P.C.) cited in Mitra's Limitation, at 
p. 1037. 

(3) Interposition of several life-estates 

The article applies to a case in which the refersioner comes after several succes- 
sive female heirs entitled to life-estates. 23 G. 460. 

(4) Case of two eo-widows— Cause of action to reversioners 

Property held jointly by two co-widows devolves, on the death of one of them, 
on the other; consequently, no cause of action accrues to the 
reversion ora until tho death of the survivor, even in respect of a 
moiety of tho property. 23 W.R. 125. 

'A 

(5) Case of several daughters succeeding ^ 

' Similarly, the law of survivorship prevails in the case of daughters inheriting 

their fath^'s estate ; on the death of one of them, the survivor gets 
ihc whole estate, even though, at that time, she be disqualified from 
inheriting, by reason of her being a childless widow. 23 W.B. 214 

(P.C.) ^ 

(6) Baeeessive leversioners— One reverdoner does not claim from another:— 

Where there are several reversioners entitled in succession to succeed to an 
estate held by a Hindu widow, no one reversioner can be held to 
derive bis title from another, nor will he lose his rights, though the 
right of tho previous reversioner has become barred. 22 A. 88 (84). 
C/. 8 0.C. 121, 
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Aot XY of 1877 (iNDUM i.iirta.tion act). 

Scope of artlcle.-^loontiniMdl 

(!) Poiition of reversloneFS 

(a) “ A childless Hindu widow’s estate (though a limited estate) is not a 

particular estate for life. She is more liko a tcnant-in-tail and tho 
so-called reversionary heirs are moro like issue- iii-tail. Those rever- 
sioners have boon doscrilicd as ‘ reversionary heirs of a deceased Hindu 

subject to tho interest of his widows.’ 26 B. 337 (at p. 350) ” Mitra 

on Limitation at p. 1020. 

(b) The iiosition of a Hindu reversioner is the same as that of a remainder- 

man or reversioner entitled to sue under art. 140. He (the Hindu 
reversioner) has the same privileges as the reversioner under art. 140 
has. See Mitra on Limitation bottom of xiagc 1029 and cases noted at 
p. 1030, ibid. 

(8) Suit by aBslgnee of reverBionev 

A suit by tho assignee of a reversioner, who was out of possession at the date of 
the assignment, brought within 12 years from tho death of the widow, 
on whose death the reversioner would be entitled to take possession, 
was held not barred. 8 C.W.N. 636 ; Ibid, 802, 

(9) Nature of Bult revePBioner may bring:— 

During the life-time of a widow, tho reversioner cannot sue to disjiosscss her 
or a purchaser holding under her ; ho may sue for a dcolaration 
that the sale is invalid, a.s against him, for want of necessity. G W.K. 
222 . 

(10) Declaratory suit re reversionary right:— 

A person is not entitled to have a mere declaration of right thiit, upon the 
death of tho widow, he will be the reversionary heir. 2 W.B. 273, 
Note. * 

• 

(11) ReverBioner’s right to recover posseBBion:— 

Though a reversionary heir cannot maintain a suit to set asidt a sale made by 
a Hindu widow, if 12 years have olaxised since the date of sale, such 
limitation will not affect his right to sue after tho widow’s death, 
when ho succeeds as heir. 2 W.B. 271. 

(12) ^ When cause of action for an adopted son arises 

Limitation docs not commence to run against an adopted son until the date 
of his adoption ; and his rights to ancestral property are unaffected 
by possession of an alienee adverse to the adopting mother, 2 Bom. 
L.R. 411. 

(13) Artificial revepsioners ^ 

Tho article applies to the case of a person artificially relegated to the position 
of a reversioner, (e.g.) where a settlement record was* made out in the 
game of a widow when there was an adopted son in existence. In 
such a case, tho adopted son vrill have 12 years from the death of the 
widow to sue for possession of that property. 8 C.P.L.B, G02 ; l.SQiii 
r.L.R. 81. I 
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Scoito of article.— («>KcIi(dRl). 


(11) Bait Ify mwiloaer— idvem Bouauioa agaliut last nude emari— 

A widow alienated a portion of her bushand's property and afterwards made an 
adoption. The adopted son died withont setting aside the alienation, 
leaving a widow, who also died subsequently. A suit brought by a 
reversioner of the adopted son, within twelve years of the death of the 
widow of the adopted son hut beyond 12 years from the alienation by 
the widow (the adoptive mother), was lield not governed by this artiolo, 
because the ailhiee acquired a proscriptive title by adverse possession 
as against the adopted son ; hence the suit was barred. 32 0. 165. 
(Current Index, limitation Act, art. 141). 

9 

(15) Advene posteislon as between co-tharen 

Where, out of two co-sharers (sisters) inheriting their father's property, one had 
been in exclusive possession of a house (all the other properties being 
in the joint possession of both), and the other co-sharer brought 
a suit to recover her share in the house more than 12 years of such 
possession, /leld, the possossion of the other co-sharer was not adverse, 
and the suit not barred, the article applicable being 144 and not this 
article, and there having been no assertion of plaintiff’s title, and no 
denial of such title by the other co-sharer, within twelve years prior to 
* suit. 3C.W.N.J74. 


(16) Bait by a coliatoral of a ohlldless male owner 


Whatever may he the exact scope of this article, it is clearly applicable to the 
case of a plaintiff (in the Punjab) claiming a childless owner's estate, 
on the death of his widow, in spite of an alienation by the male owner, 
at least where^twelvo years have not elapsed between the said aliena- 
tion and the male owner's death or that of his widow. 31 P.B. 1892 


(F.B.) 

C/. 10 A 116 P.R. 1800. 


¥ 


¥ 

the death of a Hindu or Muhammadan, female^* 


Whether^ roTersioxier is barred if female heir is barred. 


0!7ot£). — T hcro was no specific provision in Act XIV of 1859 corresponding to the pro- 
visions of the present article 141. Suits, therefore, of the description 
covered by the present article wero^when Act XIV of 1859 was in 
force, governed by 8. 1, d. 12 of that Act, which provided a period of 
twelve years, from the acci'ual of the cause of action^ for suits for re- 
covery of immoveable property or any interest in immoveable property 
not otherwise specially provided for. Act IX of 1871, for the first 
time, prorided a limitation of twelve years from the death of the 
widow, for suits by Hindu reversioners. 

This state of the law before and after the coming into force of Act IX of 1671 
gave rise to the following decisions. In the earlyastages, it was held 
. that, if a widow representing her husband’s estate l£ad been barred, by 
twelve years' adverse possession in a stranger, from asserting her rights 
r to her husband's property and recovering the same, the reversioner 
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/.-'On the death of « Ufada or Muhiamtfd^ feimUe.’-{eonHnued). 

'Whetliex nvenioner is burred if femele Iwif !• barred.— (conimued). 

would bo equally barred, becauBe such j* Buit had to be brought, under 
S. 1, cl. 12 of Act XIV of 1869, within 12 years from tho accrual of the 
cause of fictian, and the cause of action that accrued to tho widow was 
the cause of action of the reveraionetB also. Then came Act IX of 1871, 
under which a reversioner had twelve years from the time the estate 
fell into possession (art. 141) (i. e.) 1'he death of the widow (artt 
•*•142). Articles 140 & 141 of the prewnt Act (1877) are substantially 
similar to arts. 141 & 142, respectively, of the Act of 1871. In cases 
that spnang up subsequent to the Acts of 1871 & 1877, the course of 
decisions changed, it being held that notwithstanding the fact that tho 
widow or other female heir was kept out of possession of her husband’s, 
or the last male owner's, property for more than twelve years, such 
possession of tho stranger could not have the effect of barring the 
reversioner from recovering the property, because the reversioner's 
cause of action under the Acts of 1871 A 1677 arises only when the 
estate falls into possession (i.r.) when the female heir dies and he (tho 
reversioner) becomes entitled to 2 >osBcssioii. 

There is a yet a third class of coses, viz. oases where the widow’s rights becoming 
barred under the Act of 1859, (i.e.) before Act IX of 1871 cailb into 
force, but tbo estate falling into possession, (i.e.) the widow or tho 
female heir dying, after Aot IX of 1871 or Act XV of 1677 came into 
force. It is held that, in cases of this description, the rights of the 
reversioner are barred by limitation on tho ground that a suit barred 
under tbo Act of 1859 could not be reeved by the Aot of 1871 or that 
of 1877 (vide S. 2 of Act XV of 1877). 

Tho change in the wording of the article has also to be noted : — (1) Whereas 
article 142 of th8 Act of 1871 was so framed as to be applicable only to 
cases of Hindus, the present article has been so framed^ as to be appli- 
cable to Mahomodans also, the words * or Muhammadan ' being newly 
inserted in tho present article ; (2) Whereas the article in the Aot of 
1871 containod tho words ' On the death of a Hindu widow in the 
first column and the words ' when the widow dies ’ in the* third 
column, thereby limiting the scope and applicability of the article only 
to the cases of feversioners coming in on the death of Hindu lotdotfii, 
the present article contains, instead, the words *0n t^ death ola 
Hindu or Muluimvzadan female ' in th^ first column and the worde 
'when tho /enuria dies' in tho third column, thereby enlarging the 
scope of the article so as to embrace not only the eases of MtQiuuDA- 
madans but also the coses of reversioners entitled to oome in cm the 
death of any female^ be she a widow, a mother or a daughter, entitled 
to a life-estate in the property of the last male owner, reason- 
that there is no difference in character between the estate of a Hindu 
widow, daughter or mother in tho last maU owner's pa^Eilierty ; all are 
entitled only to a life-estate. Hence the general wording * laiDale * ^ 
the present article so as to cover all classes of oases. 
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Jlot XY of 1877 (INDIAN DIUITATION ACT). [Art. Ill 

I»—*Oa the demit of a Hindu or Mubammadan female.’— (conlintudj. 

Whotlier reTeraioner is bamd if female heir ie barred. — (mnlimted). 

Thus it will be seen that decisions, before the Act of 1877 . bearing on the cases 
of Hindu reversioners entitled to the last nmlo owner's estate after the 
death of si widow would be cfiually applicable to the cases of rover- 
sioner.^ claiming such estate on the death of aftt/ female heir, such as a 
mother, a daughter or the like. 

(N,B.) — (1) The reader will do well to go through the following decisions 
(which might, otherwise, appear conflicting) in the light of the above 
remarks. ^ 

• ^2) The following cases have been arranged, as chronological ly as 

posdlilo and under separate groups in the order of the different 
judicial tribunals in India, so that the development of the otsr.law, 
bearing on the i^ubjoct, in the several Provinces in India, may be 
separately noticed by the reader. 

(Calcutta Cases). 

(1) Position of Hindu widow : — 

A Hindu widow fully represents the estate of her dccea.scd husband. A decree 
fairly and properly obtained against her will be binding on the rcAOr- 
sionary heirs entitled to come in after her. 0 ^1.1. A. 539 -3 W.R. 31 
(P.C.) 

(2) Widow barred —reYorsioncr barred 

(«) Adverse possession barring a Hindu w idow, n'lirescnting her husband’s es- 
tate, also bars the revcr.sionftr. AV.R. 1804, 88. 

(h) Whore adverse possession, for more than 12 years agiiiust a wido\Y, would Ije 
a bar to a suit by her for possession of her husband’s property, such 
adverse possession would equally bar such .suit by the reverBioner after 
her (loath, because the widow fully representR her husband's estate 
during her life-time. 8 W.K. 2.^0. 

(c) Where a Hindu widow alienated her husband '.s property and her daughter 

took 110 steps to set aside such alienation, a suit brought by the 
daughter’s son, within twelve years after the daughter's death hut more 
than twelve years after the widow’s death, was barred, since the 
cause of action accrued ou the d(iath of the widow. 4 B.L.N.A.G. 
130. • 

(d) A decree adverse to the widow, but not obtained by means of fraud or col- 

liLsion, wilAiind also the reversioner ; similarly, if the widow's rights 
to recover her huslmnd's property are barred, as when she is kept out of 
possession, the estate not being allowed to reach her hands, or when, 
after inheriting it, she is dispossessed by a stranger, such stranger 
retaining posKf^ssion for morii than 12 years, the reversioner's rights 
‘ would also be barred. 9 W.K. .505 (F.B.) = B.L.K. Sup. Vol. 1008 
[foUnici7^ 2 W.R. 31, (P.C.)-9 M.I.A. 639] . « 

{N. case was decided by the Full Bench with reference to S. 3 , cl. 

^ 12 of the Jjimiiation Act, 1859, their Iiordships interpreting the 

. words ‘ cause of action ' in that section as not meaning a new cause 
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J.—'On the demth of a Hindu or Muhamnudnu female.'— [continued). 

Whether revenioiier ie barred if female heir ii barred.— (ronfinued). 

(Calcutta Cases). — (continued). 

of action accruing to tlio rcveruoncr personally, but as the cause of 
action which accrued to the heir or representative, for the time 
being, of the deceased. 

Hence it was that it was decided, in the al>ove case, that, as regards an aliena- 
Jiion by a Hindu widow, it is good against her as long as she is alive, 
because she is competent to make a valid alienation of her lifii-interest 
in the estate irrcsp(3ctive of the Question of necessity ; but, if the 
estate i.^ held by a stranger adversely to the widow and the estate 
never reached the bauds of the widow, then the cause of action arises 
at once to the widow, as representing the estate, and she is bound to 
sue upon it within 12 years; otherwise her elaim as well as that of 
the reversioner would be barred. 

(r) This case was followed by 9 W.R. 460; 11 W.R. 9r=2 B.L.R. Ap. 14 ; 11 
W.R. 289 ; C/. 12 W.R. 234. 

(/) The principles of this Ciiso were affirmed by the Privy Council in 23 W.R. 
214 - 15 B.L.R. 10-2 I.A. 113 (P.C.) 

(3) Death of female heir affording new cauae of action 

Where the plain tiiT’s mother, who was then the next reversioner of a Hindu 
widow, allowed more than twelve years to elapse without questioning 
acts of waste and alienations made by the widow, a suit by the plain- 
tiff questioning such acts and alionations was held barred ; but, if, at 
the death of the alienating widow, the plainlitT should he a reversioner 
entitled to possession, the death of the widow would give rise to a new 
cause of action ia plaintiff's favour and ho might sue tlicrcou. 15 W. 
R.I. 

(4) Act XIY of 1859 compared with later Acts , 

(n) Under the Act of 1859, a reversioner would bo barred, if the person en- 
titled to the inheritance, (f.ff-) a female heir, after whom he (the 
reversioner) had to take, had been kept out of possession for more than 

12 years, 5 C. 938 ; 9 W.E. 605--- B.L.R. Sup. Vol. 1008. 

^ (5) But, under the Acts of 1871 and 1877, the reversioner may sue within 13 

years from the time his estate falls into possessicn (i.e.) when the 
female heir dies. 9 C. 934 (F.B.)-13 G. L.R. 372 ; see also 23 C. 4G0, 
which holds that the old law, which barred the widow barred also tho 
reversioner, has undergone a cliangc under this article of the present 
Act and art. 142 of Act IX of 1871. If, however, the right of the 
female heir bad been barred before Act IK of 1871 came into force, 
the right of tho reversioner would also be barred. 9 C. 934 (980)=:. 

13 C.L.R. 372 (F.B.) & 26 C. 285. 

(c) If a widow herself had been kept out of possession for more than 12 years, 
before Act IX of 1871 came into force, by adverse poKwession on 
part of a stranger to tho inheritance, the reversiones would also 
barred. 28 C. 942 (P.C.) 
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L’^*€^ iim death of a Hiada or Muhammadaa temah.*--{continued), 
Wliether rwrenioner is barred if female heir is harreA.-— (continued). 

(Calcutta Cases).— {eondftded). 

Id) &fore Act IX of 1871 eame into force, adverse poaseBsion barring the widow 
barred also the reversioner and the latter had no fresh cause of action 
on the death of the female heir ; and the cause of action, if any, 
barred under the Act of 1859 cannot be revived by the later Acts. 2 G. 
W.^. 1C2. 

(e) In a case where the widow was dispossessed in 18G4, and the reversioner 
sued after the present Act came into force and within 12 years from the 
death of tlie widow, which event occurred in 1867, it was held that, 
although more than 12 years had elapsed since the widow’s disposses- 
sion, the new Act gave the reversioner a fresh period of limitation 
from the death of the widow and the suit was in time. 12 C.L.B. 548. 

(Note). — ^This was a case in which the female heir’s right had not been barred 
when Act IX of 1871 came into force. 

Compare 9 G. 934 (F.B.) & 26 G. 285. 

(jf) Where a Hindu mother succeeds as heir of her son and her right to sue for 
the property is barred by reason of adverse possession, the next heirs of 
her son will have 12 years from her death for recovery of poRsession , 
because their cailso of action, under the present law, arises only at her 
death, owing to the alteration in the law cflected by art. 140, 11 G. 
791 Ifolloiuing 9 C. 934 (P.B.)]. 

(p) If the right of the female heir to recover property, she was entitled to suc- 
ceed to, had been barred before Act IX of 1871 came into force, the re- 
versioner's right would also be barred, notwithstanding the fact that 
the female heir died within 12 yean prior to the reversioner's suit ; 
this is because S. 2 of the present A<^ would not revive a right to sue 
barred before Act IX of 1871 came into force. 26 G. 285 [follotving 9 
^ C. 984 (F.B.) ; 9 W-B. 506=:^B.L.R. Sup. Vol. 1008 ; 23 W.R. 214*^16 
B.I 4 .R. 10 (P.G.} dc 14 G. 323 (844)] . 

(Allahabad Cases). 

(1) Widow bamd— MTonloaep bomd ^ ^ 

^ If, on the death of the last mole owner, a porsdi, setting himself up as the adopt- 
ed son of tho last male owner, takes possession of the estate and conti- 
nues tobe iiPpOBsoBsiou, adversely to the widow for more than 12 years, 

' the widow as well as the reversioners would be barred. 10 A, 485 « 

8 A.W.N. 192 {refernng to 9 M.LA. 543). 

(2) Widow kept oat of IMKjMion for more than 12 yean 

Under ^lis articleia reversioner is entitled to sue for possession of the last male 
owner’s estate, within 12 years from the death of the widow or other 
female heir, although the female heir, after whom he (reversioner) is 
entitled to come in ; had been kept out of posaesiion for more than 12 
4 jam. 14 A. 1S6 (F.B.); 36 A. 48S & 98 A. 448 [fiillowmg 98 iB. 796, 
(P.C.), and explaining and dietinguiihmg 33 C. 446 (P«0.)]. 
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j.~‘On the death of a Hindu or Muhammadan female.’— {continued). 
Whether rereraioner ie barred if female heir ie barred.— 

(Allahabad Caaea).— (coaciudMi). 

(3) Female heir barred— revenloner barred 

If a stranger trespasses upon property in the possession of a female heir entitled” 
to a life-estate and holds it adversely to such female heir for more 
th.ania years, the female heir as well as the reversioners would be 
barred. tiO A. 4‘2 17 A.W.N. 

-IT* ■ 

(Bombay Cases). 

(1) Adverse possession against widow— Right of subsequently adopted son; — 

Where property was held adversely to a widow for more than 12 years, a suit by 
a subsequently adopted sent of such widow to recover possession of the 
property was l>arred. IB H. 27G. ' 

( 2 ) Female heir barred— reversioner barred 

Where, for more than 12 years during the lifetime of a Hindu widow, her 
husband's property was in the possession of her husband's mother 
and her alienees advcr.sely to the widow, a suit brought by the rever- 
sioner, after the widow's death, to recover possession of the property 
w'as barred. 14 li. B17. 

(3) Widow kept out of possession for more than*12 years 

Where a bequest to dhnnu by the last male owner was void, a suit by the 
reversionary heir of the owner to recover possession of the property as 
undisposed-of residue held to be in time, because brought within 12 
years from the death of the last sun iving widow of the owner, notwith- 
standing the fact that trustees for the dharm were in pOBsession for more 
than 12 years adwsely to the widows, 14 11. 482. On appeal 21 B. 640 ; 
before Privy Council, 23 B. 72^ -26 i..\. 71 (P.C.)-3 C.W.N. 0*21 1 
Bom. L.R. 607. * 

— The reasoning of the decision of the Privy Council waff tbit the re- 
versioner does not claim from or through the widow but in his own 
right as the heir of tho last msiio owner and his cause of action arises 
. only after the female heir's death. 

(4) Mverae poiieiaion against widow for more than 12 years i — 

A reversioner may sue to4ecover property to which he may be entitled after 
the death of a female heir, within 12 years of the latter's death, even 
though the same might have been held by a stranger adversely to the 
female heir for more than 12 years. 2 Bom. L.R, 106 {following 
23 B, 725^26 I. A. 71 = 1 Bom. L.R. 607 & dmenting from 13 M, 512j, 

(Madraa Cases). 

1) Widow barred before Act IZ of 1871 * 

(a) If the widow's right to possessiou had been barred before Act XX of 1871 came 
^ into force, the reversioners would also be barred, because the later AetSffr 
IX of 1871 A XV of 1877, could not revive a right to sue barred under ' 
Act XIV of 1859. Covnjiare 12 M. 26^15 LA. 167 (PX.) 

viu 184 



1040 Aek tX of 1S77 (ihduh ititnATiQs act). [Irtllfi 

L~~*Oa ike detUk of s Hindu or Muhmmmmdma /oiito/e.’^CotmcZtMM). 
Whether mertioner is barred if female heir is barred.— (concZiuied). 

(Medroe CunoBy--(conchtded), 

(h) Where pluntif! 'b maternal grandfather died m 1845, and one of hie daughters 
alienated the property and the alienee was in poBKession for more than 
12 years before Act IX of 1871 came into force, the other daughter (i.e. 
the plaintifE*8 mother) not having taken any Bteps to recover the same, 
a suit by the plaintiff, brought within 12 years after his mother’s death, 

* but more than 12 years from the date of the original alienation, was 

held barred, because his mother, who represented the inheritance, had 
been barred by 12 years* adverse possession before Act IX of 1871 came 
into force. 1. M.L.J. 892. 

(Notr).-(I) This was a decision reversing, on review, 13 M. 512, which had 
held that the suit was not barred. 

(2) This practically overrides 5 M.H.G. 428 ; 5 M.H.G. 428 has also 
been overruled by B.L.B. Sup. Vol. 1008 -*9 W.R. 505 (F.B.) ; 
& 28 W.R. 214^15 B.L.R. 10==2 LA, 113 (P.C.). 

(2) Gontrast batvean Aat XIY of 1889 and tha latar Aoti!— 

In a case where the last male owner died after the present Act (XV of 1877) 
came into force and his daughter had been kept out of possession by a 
trespasser from the last male owner's death, a suit by the reversioner 
after the daughter, brought within 12 years from the daughter’s death, 
but beyond 12 years from the last male owner’s death, was held to be 
in time ; because this was a case in which the female heir's right had 
not been barred before Act IX of 1871 came into force. 20 M. 493 ^7 
M.L.J. 204 \dUtingiiishing 22 C. 4^ 

* (Punjab Cases). 

'\i 

(1) Adtarii poMouioa agaiaii fomalo heir not adTome to roveraionor 

Sven if adverse possession had been taken against the female heir for more 
than twelve years, the reversioner would not be barred if he sued^with- 
' in twelve years from the death of tho female heir, 43 P.R, 1901 ; 41 

P,B. 1900. 

(2) Advorso potsoiiton a|ainit widow not advorso to reversioaor 

Even though the adverse possession had begun during the life-time of the 
widow, ajmit by a reversioner for possession of immoveable property, . 
brought within twelve years from the date of the wldow*B death, hut 

* more than twelve years from the oomnieneement of such adverse 
possession, was held not barred as the reversion^ls cause of action 
'accrued on the death of the widow. 79 P.R. 1098,' {fiUtneing 21 B. 

. ^ 646), 

Cmpeh ease Bo, 8 under the Hea^g, Bombay Cases, supra. 
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JUt< lU] Ant XY of (uroiAN uWiXMXtos Aot). 

2.~‘ Whtia tiu /eoMlt 4kih' 

(1) Vhea Umltotloa begiu to ran nfoiait ranonlonen:— 

As againBti reverBionera, limitotioii ruilB from the death of the widow or the 
immediate female hein of the deoeaBed owner. 17 W.R. 337. 

(3) When the NTenloneri can come In 

(а) The reversioners would be entitled to oome iOi whether the Hindu widow 

dies a natural death or renounces the world and becomes a bairaginit 
.jjbfi result in both cases being the same. IOC. 1102 at p. 1108 ; 22 C. 
854 (861). 

(б) The article is not applicable to the oasaof a person suing on the very same 

cause of action which accrued to a female and suing by right of being 
her heir. 12 G. 594. 

(3) Mahomednn helnsi barred- Her heirs barred 

A Mahomedan heiress having died more than twelve years after the succession 
opened in her favour without suing for her share of inheritance, a suit 
by her heir claiming the same property was held barred. 13 G. 5d4. 

(4) Effect ef failure to sue under i. 383, C.P.Code 

(a) Under this article, a reversiouer's right to sue accrues on the death of the 
widow. The fact that the reversioner, having failed in an application 
for possession in execution-proceedings against the widow, did not sue 
under s. 283, C.P.Code, does not debar him from filing a regular suit. 
20 B. 801. 

(5) So, also, where the widow makes an adoption after the husband's death. 
The adoption will not necessitate the reversioner to bring a suit at once. 
Ho may bring his suit after the widow's death. 21 B. 376. 

A.-rCaaes of alienationi. 

XCnIcuttn Cases). 

(1) Cause of action In case of alienation by widow * 

In the case of an alienation by a widow, the cause of action to a reversioner 
docs not arise on the date of the alienation but on the date on .which 
the plaintifi-reversioner becomes entitled to the reversion. 6 W.R* 

, 222 . 

(2) Suit to set aside allenatWii by widow 

A suit by a reversionary heir to set aside alienations made by a Hindu widow 
may be brought within twelve years %om the death of the widow. 

7 W.R. 450, 

(3) Female heir’s alienation different from trespass against her 

(a) In the case 'of an invalid alienation made by a Htndu widow, the poesesEobn 
of the alienee would not be adverse to the Teveifieittr until the 
widow's death, oven when Act XIV of 1859 was in fonse : the oause of 
dbtion for the reversioner would, in such a case, arise only after the fbmale 
heir's death. 8 C. 443. (This is an exception to the general proposvi 
tion-^adverse possession against a fenule heir baned also the revet* 1 
sioner-— laid down in 9 W.R, 606 <F-B0==B.L.R. Sup. Vol. 1008. 
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Aot Xy of 1877 (niDUN hmitamon act). 

i.—* When the temnie dlea.'—(e<mtinued). 

Caaei of olienatioiu.— (oontmued). 

(Calcutta Caaes).— (con^in?(ed). 

, (6) Compare 9 C. 03, which was also a case of an invalid alienation by a female 
heir, in which the same den ision was arrived at. 

(4) ReyerBloner's lult queitioning alienation : — 

A suit by a reversioner, brought within 12 years from the death of a widow 
questioning the alienations made by her, was not barred. 10 W.R> 
. 276 : 11 W.H. m. 

(5) Compromise by widow binding on reversioner : — 

fa) A widow, as representing the entire estate of her husband, can enter into a 
compromise, so as to bind the estate; a minor widow, if properly re- 
presented, stands on the s;iine footing as if she were of age. 3 B.L.R. 

A. C. 437-=12 W.R. 413. 

(h) A compromise entered into by a Hindu widow,' in relation to her deceased 
husband's property, is tantamount to an alienation by her, so that the 
possession of the person claiming under the compromise is not adverse 
to the reversioner. His eausc of action for the recovery of the proper- 
ty arises only on the death of the widow. 10 C.L.R. 337* 
fc) An nlienatfoii by a Hindu widow of her husband's estate with the con- 
currence of the then next rpYcrsioner will bind the reversioners in 
existence at her death. 10 G. 1102. 

(6) Alienation by one of two daughten-ReverBioner'e cause of action: — 

Where the tw'o daughters of a Hindu sucoeeued to his estate and one of them 
alienated a part thereof, a suit brought by the reversionary heir more 
than 12 3 'cars after the death of thp alienor, but less than 12 years 
after the death of the surviving daughter, was barred, since the cause 
* of action accrued to the reversioner from the death of the alienor. 3 

B. t.R.A.C. 208^12 W.R. 97. 

(7) Alienation by widow not advene to pevoFsioner 

(a) Where a Hindu widow executed an ekrar, transferring a share of her hus^nd’s 

« property to her grand-daughter, thegpossession of the property by the 

grand-daughter, during the widow's life-time, was not adverse to the 
reversionary heir. 12 W.R. 234; on review, 13 W.R. 52 = 5 B.L.R. 
585. 

(b) Where possession is obtained by a third party, not against the will of the female 

heir hut by means of an alienation by her or in collusion with her, 
such thiill person's possession will not be adverse to the reversioners. 
• 23 G. 4G0 (following 9 W.R. 505 = B.L.R. Sup. Yol. 1005). 

($) Validity of widow*i alienation for paying barred debit 

The ’alienation by a Hindu widow of her husband's property for paying his 
debts barred by limitation, is valid as against the revertioners. 21 

C. 100. 
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Aft. HI] Aot XY of 1877 (ikdun lhcsvation act). 

2.~‘ When the female aiee.‘—(emUnued). 

A.— Cases of alienations— /ooniinuetZ;. 

(Calcutta Ca8cs).--(coticluded). 

(9) Effect of deoree advene to female heir 

The disniiHsai of a Hindu daughter’s elaiin as heiresh to a share in a certain 
properly, will bind the roversioner (in this case her son) after her. 

Nc/d, iilsOf that this article fixing the. date of the fcmiile heir's decease as the 
starting point of limitation, did not ullor the existing law as to the effect 
of a df^cree adverse to the predecessor as representing the estate, nor 
did it give, a now starting point to the successor nor did art. 21 

C. 8 (P.C.)-20 I. A. 188 {/ullfjtrinff 0 M.I.A. 589.) 

(Allahabad Cases). 

(1) Alienation by female heir : -■ 

If a fciiialo heir in possession of a life-estate alienates the property in her pos- 
session, tlin alienee's possession will not l>e adverse to the reversioner's 
until the death of the female heir because his cause of action accrues 
only at the death of the female heir, or of the last of such heirs, if there 
are more such heirs than one. 19 A. 857. 

(2) Decree against widow binding on reveFsiongr! - 

A reversioner, suceecding to the estate of a deceased person after tb(‘ death of 
the latter's widow, would be bound by a decree obtained against the 
widow in a suit brought by her for the estate of her husband, in the 
absence of some special ground to impeach the decree and the widow's 
right to sue would devolve on the heir of her husband entitled to the 

estate. 20 A. 841. 

• 

(3) Daughter’s right accruing only after death of all widows : 

If a male owuer dies leaving two widows and a daughtei, the. latter's right to 
possession of her father's estate arises, fur th(‘ first tiiini, only after the 
death of both the widows. Her .suit, therefore, to recover her father’s 
property, though brought more than 12 years from the date of the 
alienation thereof, would bo in time, if it is within twelve ye^ars of the 
death of the last sur\i\ing widow. A.W.N. (1905), 08 (foltowing 25 
A. 435). Gurr^it Judex. niub.'r Ficadiiig ‘ J Junta tion Act,' art. 141. 

(Bombay Casea). ^ 

(1) Effect of Court-sale against widow and Feversioners : - 

' Where a CcAirt^sule and iiossessioii thereunder hud the effect of setting up an 
adverse title as against the reversionary, heir, the latter ought to 
bring a declaratory suit, even though thcTwidow were alive ; and if ho 
fails to do so, his right to the property would be barred even after the 

widow's death. 14 h. 512 (515). 

• 

(2) Partition between eo- widows— Possession of alienee from one of the widows it 

Wliorcu Hindu died leaving two widows and a daughter and the widows 
having divided the property of their husband among them, one of 
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iot' mr of 1#77 (iirWiK j^rntmonst act). 

‘ When the temeie dlee.^e(mHmed). 

A.— CasM of Olionatioaa.— feoNolujei;. 

(Bombay Caaea).— (eoneZuded). 

ih^ sold her share, the possession of the purchaser and his represen- 
tatives did not become adverse to the daughter till the death of both 
the widows, 18 B. 216. 


(Punjab Cases). 

(1) * Suit to recovep property alienated by widow 

A suit by a reversioner for possession of immoveable property in the hands of 
the .alienee from the widow of the last male owner, brought more than 
twelve years from the date of sale, but within twelve years from the 
widow's death, was not barred by limitation, as the cause of action 
acciiied only from the date of the widow's death. 15 P.R. 1882. 

(2) Bnit by reverBioner to recover occupancy tenure 

This article is applicable to a suit by a reversioner to recover an occupancy 
tenure, on the death of a widow, from the defendant, a vendee from 
the ^vidow. 141 P'H. 1882. 

(3) Suit to contest alienation by widow:— 

A suit by a reversioner to contest an alienation made by a Hindu widow, 
wheu in possession of her hushand's property, in her capacity as Hindu 
widow, is governed by this article and not by article 144. 110 P.R. 
1892. 


(4) Reyenioner’B suit during life of widow 

Where a widow had alienated her husband’s estate to the defendant and had 
^ subsequently surrendered her life-estate in favor of the reversioner, a 
suit by the reversioner for possession of immoveable property in the 
hands of the alienee will not lie during the life-time of the widow, as 
his cause of action for such a suit would arise only after the widow’s 
death. 43 P.R. 1899. - - ^ 


(5) Suit for poueBBion from an alienee from female heir:— 

m 

A suit by a revergioner for possession of immoveable property, after the 
widow's death, from the defendant, who sets up a npirtgage from the 
widow, is governed not by art. 91 but by this article, the cause of 

action arising from the date of the widow’s death. 84 P.R. 1902. 

» 

(fi| IteverBlooer'B suit for poBoeBsion— Gift by bohIobb proprlotor:— 

f Where a gift of ancestral land by a sonloss proprietor in the Punjab has not 
'r;' been set aside by a suit brought within the shofter period ctf limita- 

tion prescribed for such suit, a suit by his rever^onerB for possjeseion 
« is maintainable at any time within 12 years after the death of tbo 
donor. 93P.L.R, 1908-.56P.R. 19Q3, 
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irt. IHJ A«t XV of 11^. {nrouN act),- 

A— ‘ Whea tk0 Umale 

B.— Caiei of permiBtiTa poBsaiBioit 

Bult by vevenlonor for poiieiiioii :— 

(а) Where it was found that the daughter’s possession was not adverse to tho 

widow, a suit by a reversioner for possession of immoveable property, 
brought more than twelve years from the date of such possession, but 
less twelve years from tho date of tho widow's death, was not 
time-barred. 71 F.ll. 1895. 

(б) Where a widow's brother holds possession of her husband’s estate, such 

possession will bo presumed to be permissive, in the absence of proof 
to tlic contrary, and a suit by a reversioner for possession of the 
estate, brought more than twelve years from the date of such posses- 
sion but less than twelve years from tho widow's death, was within 
time. 53 P.ll. 1900. 

(c) Where, owing to her inability to pay kists due by her in respect of her hus- 
band's estate, a Hindu widow abandoned her husband’s estate, and, in 
consequence of tho reversioner declining to take possession thereof, 
the Revenue authorities permitted the defendant to be in possession 
thereof on payment of kists due therefor, tho possession of the defend- 
ant was not adverse as against the reversioner. 43 P.B. 1901. 

C.— Saits involying the settinff aside of deeds. 

(1) Revanioner's suit during female heir's life 

A suit brougtt by the next reversioner to set aside deeds executed by a widow, 
whereby she alienated her husband’s property, brought, during her 
life-time, more than twelve years after the execution thereof,' was 
barred. Nor would a suit lie during the widow’s life for recovery of 

possossion and declaration of tbo reversioner’s right. 10 W.R. 80. 

• 

(2) Object of salt, caneellation of instrument : — 

If tho object of a suit by the reversioner be the setting aside of a deed executed 
by the last male owner and set up against him, it sboiald be brought 
within three years from the death of the widow under art. 91, though 
the prayer in the suit is recovery of possession consequent on the 
widow’s death. 19 G. 629. 

(8) /lease by Hindu widow 

A is on her death groidablo, and not void of itself. A suit by a rever- 

sioner, on her death, for recovery of possession of immoveable pro- 
perty by setting aside such a lease, is goyemed by art. 91 and not by 
.this article. 30 G. 990=7 G.W.N. 864 (dwftnyuishinp 24 C. 77); 
^ because tho reversioner might elect to treat the lease as valid. 2fi C. 
1 (PC). 

(4) Bnlt inYolTiBg the setting aside of an alienation 

A suit by a reversioner, after a widow’s death, to recover pOBsqsBum of property 
belonging to the last male owner and alienated by his widow is govern- 
ed by this article and not by art. 91, if the alienation were not for a 
legal neoeesity, because in such a case the alienation is not binding on 
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Ai^ XY of 1877 (INDIAN uHiTA'i'iON Airc). Hi' 

jf.— * When tbe temsie dies* ^—(contiuMd), 

B.— Suits involving questions of validity of adoption. 

(1) Suit involving validity of adoption 

(a) Tho cause of action for a suit by the reversionary heir to recover poaneRsion 
of tho property belonging to the previous owner accrues only on the 
death of tho widow of sucli owner, iivcn though such widow might have 
profosHcd to adopt a son, provided the reversioner contests ilic adoi>tion. 
4 B.L.R. 3- VI W.R. 14 (F-B). 

{h) This article is applicable to a suit by a Hindu reversioner for possession of 
immoveable property, even though the question of the validity of an 
* adoption .irises in it for decision. 8 A. 644 -~G A.W.N. 2.32. 

Coinparp 17 A. 107 - 15 A.W.N. 30. 

(2) Suit for poBsessfon and declaration of Invalidity of adoption 

(a) A suit for possession of immoveable propi'.rty and for a declaration that .an 
adoption was invalid, brought more than 0 years after the plaintiffs 
were aware of the adoption, was not govern'ed by this article, .and was 
barred by limitation, it being governed by art. 118. 10 A.W.N. 241 . 

(A) Though a suit for a declaruiiou, that an adoption by a widow to her husband 
is invalid, should be brought within the period provided by art. 118, 
siill a suit for pof^ssioii by the reversioner would be in time if brought 
within J2 years from the date of the widow's death nr when the estate 
fell into possession. 14 G. 401. >. 1 , 

13 C. 308- 13 I, A. 84 (PX.) distinguiHlipJ on the ground that that W'as a case 
with reference to art. 12fl of Act IX of 1871, that, in that case, the 
cause of action had iiriscn under Act IX of 1871, and that, before the 
completion of the title by 12 years' adverse possession, the .Act of 1877 
came into force. 

(c) A suit hy a reversioner for possession of Iftided property on the death of a 
^ Hindu widow, is governed by this article notwithstanding the fact that 
it involves the decision of a question relating to the validity of an adop- 
tioh and the genuineness and tho validity of a deed of anuviathipatra 
and the suit is brought beyond the G years provided by art 118. 9 G. 
W.N. 922 {following 4 C.W.N. 406 =.27 C. 242). Gurrent Index, 
under Heading ' Limitation Act,’ art. 141. 

' (d) This article does not apply tu a suit where the plaintiff cannot succeed 

without impugning or establishing an adoption. If, therefore, a suit 
for declaring an adoption, under which the defendwt claims, were 
barred by limitation under art. HR or art. 119,' the Suit by the rever- 
sioner would be barrred. 26 M. 291 (F.B.)= 13 M.L.J. 27 (Bhabuyam 
Aykngar,#. dissenting). 

(e) A xeversioner is not bound to file a suit during the life-time of a widow for 
a declaration that an adoption made by her was invalid ; his cause of 
' action arises only on tho death of the' widow and? for the recovery of 

immoveable property, he h.as 12 years from the date of her death within 
which to sue. 21 B. 376, 
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lot X¥ of 18f7 (iNDUN uiaiAiioK aot). 

-a.- ' When the femmh dien. 

D.— Suits involvlne; qnestiom of validity of adoption.— (concZuded). 

(/) If a plaintiff can succeed aa reversiozier without disputing the validity of 
the defendant’s adoption, he has 12 yean for so doing under this 
article^ but if he set aside the adoption before he can succeed, 

• then he has six years from the date of his knowledge of such adoption, 
24 B. 260. 

(^) Where the defendant had all along assorted his adoption to the knowledge 
of the reversionary heir, a suit by the latter to recover possession of 
immoveable property was governed by art. 116 and not by this article, 
even though the suit was instituted after the widow’s death. 25 
B. 26. • 

{h) A suit for possession of immoveable property against an alleged adopted 
son instituted more than 6 years after the alleged adoption but less 
than 12 years from the date of the estate falling into possession , was 
governed by this article and was within time. 55 P.B. 1897. 

(i) Heldf that a suit by a reversioner to recover possession of immoveable 
property, in the hands of a defendant under an alleged adoption, was 
barred when not brought within the period prescribed in article 118* 
71 P.R. 1901. 

(/) A suit by a reversioner for possession of immoveable'property brought within 
12 years from the date of the death of the widow but more than six 
years from the date of the defendabt’s alleged adoption, was governed 
by this article and was not barred by limitation. 3 C.P.L.B. 32, 

E.— Belinquislunent by widow. 

( 1 ) Foweri of Hindu widow— Relinquishment 

(a) A Hindu widow can accelerate the succession of the reversionary heir by 
convoying absolutely her life-estate to him ; in that cose, it is essential 
that slie shouldT surrender the whole estate so that the reversioner may 
step in at oncef 19 C. 236=19 1. A. 30 (P.C). 

(5) It is competent for a Hindu widow to convey to thi> next jreversioner or to 
a third party, with the consent of the next reversioner, the whole or 
any portion of the estate and the transferee will acquire an absolute 
interest. But she cannot, with the consent of the presumptive rever- 
sioner, convert her interest in any portion of her husband’s estate 
retained by her into an absolute interest freed from all restraint on 
alienation, ift €. 354. 

(c) A widow cannot, by any act or declaration of her own, while retaining 
possession of her husband’s estate, give her possessiem or estate a 

* character different from that attaching to the poasession or estate of a 
Hindu widow. Her possession as such can never be consideMd 
adverse to the reversioner. 23 C. 460. ^ 

(2) Relinquishment by widow to next reversioner 

In the case of property relinquished by a Hindu widow in favour of the then 
next reversioner, the cause of action for a suit by her husband's other 
heirs arose on the day on which such next reversioner got 
of the property. 6 W.B. 180. 

viit 185 



i048 iot Ti of 1877 (iifDiAii ukiTknou act). [Art. Ill 

2,~* Whttt the female dlet.'--{<!oncluded). 

F.— PoasesBion of female heir not as sneh. 

(1) P es M Si l ea of vldow not u a vMow 

(a) This article would not apply if the female had been in x^OBsession not as a 

widow but only as a tresimsscr. 17 M. 34 (37), cited in ^litre's limi- 
tation at p. 1040. 

(b) This article would not apply, where the widow docs not enjoy her husband's 

estate in her capacity as a Hindu widow but enjoys it in lieu of main- 
tenance made by her deceased husband under a will. Com2iare 4 M, 
184. 

(c) It Where, in an undivided Hindu family governed by the ^itaksliara, widows en- 

titled only to maintenance take possession of the estate and dispose of 
it to strangers and the possession of the widows and the strangers 
covers a period of more than 18 years, a .suit by the reversioners, after 
the lapse of 12 years from the date of the w'idow's taking possession, 
would be liarred, unless such possession was under an arrangement 
with the reversioners. 29 C. C04 (P.C.)-G C.W.N. 657- 

(d) If a Hindu widow, under ^hom the defendants claim, had got property from 

another Hindu widow, (c.g), the widow of the first named widow's 
husband's brother, and been in possession for more than 12 
years after the latter's widow's death, her possession would be adverse 
to the reversioners entitled to come in after the latter widow, because 
the former widow did not obtain the property as a Hindu widow but 
in a different capacity and because her interest would not, in such a 
case, be a mere life-interest. To such* a case, this article would not apply. 
23 C. 942 (PX.) « 

(e) When, in the case of a son, who survived his father, the mother of the son took 

all the property after his death as against liis (son's) widow and re- 
tained the same in her possession for more than 12 years as against 
the son’s widow, the sou's widow and the reversioners entitled to come 
in after her death were held to lie barred ; because the possossjon of 
the mother-in-law was not that of apHindu widow as such but as a 
trespasser and such adverse possession had been completed before Act 
IX of 1871 dame into force. 22 G. 445=22 I.A. 25 (P.C.) = 5 H.L.J. 
269. 

(8) Anaii|eiii«Bt between mother-in-law and daughter-in-law 

Where, by an arrangement between a Hindu mother-in-law and daughier-in- 
** law (the former's husband having predeceased the latter's), the former 
having been allowed to enjoy certain properties belonging to the 
latter’s husband's estate, enjoyed it for more than^ 12 years, alienated 
it and died, a suit by the latter, to recover the property brought with- 
in 13 years from the mother-in-law’s death was held to bo in time. 
20 M. 459 b 
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lot XY of 1877 (INDIAN liIKITATION ACt). 

(General.) 

(1) Hindu widow having a French Indian domicile : — 

A Hindu widow having a French Indian domicile at Pondichory has an ab- 
solute right by inheritance to her deceased husband's estate. Her 
interest is not limited to a mere life-interest as in British Indiai 
24 M. 650. 

( 2 ) Jain widow's right to her husband's property: — 

A ch^dlosK Jain widow acquires an absolute right in her husband’s 
separate property. 27 C. 379. Art. 141 would not apply to such pro- 
perty. Mitra’s Limitation, p. 1084. 

(3) Relinquishment by a Mahomedan in his mother's favor 

Wliero fb Mahomedan relinquished his share in his father's property in 
favour of his mother, the latter took an absolute interest in the pro- 
perty and not merely a life-interest. 17 W.R. 525 (P.C). 

(4) Date of death of widow— Burden of proof 

A reversioner suing for recovery of the last male owner's estate, on the 
death of a widow, must prove affirmatively that the widow had died 
and that the death took iilaoe at some time within 12 years prior to 
suit. 14 M.L.J. 464. 

(5) Effect of reversioner's continuing suit by widow 

Where, on the death of a Hindu widow, the reversionary heir continued a suit 
instituted by her to set aside an ekrar executed by her, transferring 
a share of her husband’s property, such act on the part of the rever- 
sionary heir did not preclude him from afterwards suing to recover 
possession of Oie share as reversioner. 12 W.R. ^4. 

• 

(6j Succession of life-estates 

(a) There cannot be a perpetual succession of life-estates under flie Hindu law—— 
See Mitra on Limitation, at p. 1031, citing 23 M. 271 (PX.) 

(5) Nor can there be such perpetual succession of life-estates under the Maho- 
medan law TWfi, citing 17 B. 1 (at p. 5) & 27 B. 500 (at p. 514). 

(7) Reversloneps of husband representatives of widow 

The reversioners of her deceased husband are, for purposes of 8. 365, G.P. Code, 
the legal representatives of a Hindu heiress suing tor her husband's 
estate and dying after the institution of the suit. 23 C. 636. 

142.-1 Forpossession(i)of immove- J^Mrs* Tho date of the dis- 
able property^2), when the possession or dis-» 

plaintiff, while in possession COntiRa^ncei^), 

of tlfe property, has been 
dispossessed or has discon- 
tinned the possession. 
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1st XY of 1877 (iMDUN uHiTATioN act). [Art. IIS 
(Votes) 

Scope of article. 

(1) Irtlplei 142 aad 144 contrasted— Burden of proof:— 

(а) Article 144 would apply where there is no other article specifically apply- 

ing to a case. If a claim comes within the terms of article 142, the 
defendant will, by proving that the plaintiff, while in possession, was 
dispossessed, or discontinued possession, be entitled to succeed. He 
need not prove that his (defendant's) possession was adverse, as he 
would have to shpw in a case falling under article 144. 17 G. 137 
• (P.C.) = 16 T.A. 148=23 P.B. 1890. 

EXAMPLE 

On the plaintiff's ancestors refusing, at the regular settlement in 1843, to en- 
gage for the revenue of certain lands, the Oovcrnmeiit assessed the 
lands and entered into an engagement with the defendant for the 
revenue. Since then, the plaintiff was not ifi any manner of possession, 
but the defendant was in poB.<«osBioii. Ueld^ in a suit by the plaintiffs 
more than twelve years from their discontinuance of possession, the 
defendants need not prove adverse possession on their part and the 
plaintiffs must fail. Ibid. 

(б) Where the plaintiffs sue for possession, alleging dispossession within 12 

years prior to suit, this article would apply, and plaintiff will have to prove 
possession and dispossession within 12 years prior to suit. If the de- 
fendants allege wrongful or adverse possession, the case would fall 
under art. 144 and defendant will have to prove adverse possession 

for over 12 years. L.B.B. (1903), 56. 

• 

(c) In all suits for ejectment, plaintiff has Iq, prove that his title has not been 
barred by limitation. In suits governed by art. 142, plaintiff has to 
^ show that his claim is within time ; whereas, under art. 144, defend- 
ant has to prove that plaintiff's claim has been barred by time. L.B. 
R. (1893-1900), 360. 

In cases governed by art. 142. plaintiff has to show that he has a subsist- 
ing title and his claim is not barred. ^ 

Whereas, in cases falling within art. 144, defendant lias to show that plain- 
tiff's claim ia barred by limitation. 2 G.B.B. (1897-1901), 461. 

' (e) In cases '"‘^falling under art. 142, the plaintiff must, at the outset, show 
possession within 12 years and cannot rest merely on a proof of title ; 
while, in Ofiwes falling under art. 144, the plaintiff may rest content 
with proof of title only in the first instance and the burden lies on the 
defendants to show that they have had a possession inconsistent with 
the title of the plaintiff for more than 12 years beffpre suit. 14 BV;456. 

\ (f)^ Art. 143, Act IX of 1871 (=art. 142 of the present Act) only required that 
the plea ^ould aver a dispossesBion or discontinuance of possession 12 
years before suit and the plea was not answered a replication that 
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Art. IM] Jlot XY of H77 (indun ukiTAtioH aox). 

Scope of article— ^confinued^. 

the plaintiff could not have recoveted immediate possession, in a case 
whore the discontinuance of possession or dispossession of the plaintiff 
afforded ground for an action to protect his title. 41 P.B. 1881. 

EXAMPLE 

Whore, at the tinio of the regular settlement, the proprietor of certain land 
asserted no proprietary rights to the land, though called upon to do 
and the Government settled the land as khana khali estate with a 
farmer, ignoring the proprietor's title, time began to run, for a suit to 
recover proprietary possession of Athe land, from the time when the 
farmer was put into posseE.sion under the lease. But, if at that time, 
the proprietor asserted his title and it was formally recognised but, in 
cpnscqueDce of his refusal to engage for the revenue, ho was excluded 
from the enjoyment of his estate, which was transferred to a farmer 
for a definite period, limitation did not run against the proprietor, and 
a suit brought at the expiry of such farm was not barred. 41 P.B. 
1881. 

(2) Suit foF aooounti of profits of a water-course 

A suit for an account of the income and expenditure of a certain kul (water- 
course) jointly excavated by the parties, being a suit relating to profits 
of immoveable property, was governed by 12 years' limitation either 
under this article or art. 144. .^l P.B. 1898. 

( 8 ) Suit to set aside mortdage and for possession 

The article is applicable to a suit to sot aside a mortgage by a conditional sale 
of certain immoveable property made on plaintifl's behalf during his 
minority and for possession of the property. 8 A.W.N. 64 ; 8 A.W. 
N. 256. 

(4) Adverse posseseion— Landlord and tenant:— 

During the subsistence of a tenancy, the assertion of a title by the tenant does 
not render his possession adverse. Such assertion after the determi- 
nation of hie tenancy or his attorning and paying rent to a stranger, 
who asserts title, makes the possession adverse, provided the owner 
has knowledge of the facts. 8 M.L.J. 92. 

( 5 ) Sale by a Budhiet eo-heir:— 

Where land, belonging several co-heirs governed by the Budhist law, is sold 
by the eldest co-heir and the other co-heirs sue to recover their ehares, 
the suit will be governed by this article. * 3 L.B.B. 7. 

(6) Exiinguilhment of title 

If a person is, when labouring under minority or any other disability mention- 
ed ill S. 7 of the Limitation Act, is disposdleied or discontanoes poeses- 
siou, he will have only 3 years from the date of the ^cessation of the 
disability to sue to recover the property. If he does not do so, his 
ri|;ht would be extinguished and the dispossessor would have a mt- 
fected title by adverse possession ; his suit to recover possession yHil 
be governed by this article or art. 144. 5 C.W.N. 646 (F«Ct)s:s34 Mr 
387 ; 3 Bom. L.B. 308 =28 LA. 81, ^ 
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tot XY of 1877 (iKDIAN LIMITATION ACT). [Aft 112 
Scope of article.— (continued). 

A.— Suits falling within the article. 

(1) Suit iBYolTlng letting aside of a deed 

A suit to recover property by setting aside a document, which docs not require 
to be set aside on the ground of its being a nullity, is governed by this 
article, and not by art. 91. BO C. 433 (23 C. 4G0, 12 G. CO). 

(2) Butt for land abandoned 

. fa) As a person docs not, by the more act of abandonment, lose his proprie- 

tary right in his lands, a suit brought by him to rooover possession of 
the lands within 12 years of such abandonment, was not barred. 
Bo P.R. 1892 (P.B.). ^ 

(b) A suit for possession of land abandoiiod is governed by this article, the 
limitation being reckoned from the date upon which the discontinu- 
ance began. 109 F.R. 1892. 

(3) Alienation by lonlesi proprietor (Pnpjab) 

(a) Where a sonless proprietor sold lands, a suit by his heirs to recover their 

shares in the lands sold, brought within 12 years after delivery of 
possession to {ho vendee, though morn than 6 years after the sale, w^ 
not barred by limitation. 54 P.R. 1891. 

(b) But, where the heir had full knowledge of the alienation made by a son- 

less proprietor, the death of the latter gave no now cause of action iu 
favour of the former. 10 P.K. 1690. 

(4) Suit for management of religioni inititutlon 

Whore the management of a public religfbus institiition devolves by rotation 
t on the senior branch of the hereditary trustees for more than twelve 
years, to the exclusion of the members of the junior branch, the right 
of the members of the junior branch would become extinguished, 
whether article 127 or article 124 or this article is applicable to the 
case ; it is immaterial that no member of the senior branch was in 
continuous possession for twelve jrears. 13 M.L.J. 341 =27 A. 192. 

(5) Bait for pomuion— Mortgage by guardian 

A suit by a minor on attaining majority, to sot aside a mortgage by conditional 
s^e of certain immoveable property made by his guardian on his 
behalf and for possession, is governed not by art 91, but by this article. 
5 A. 4|0:=:3 A.W.N. 647. 

(6) When poiMMlon li not adTerie:— 

Where a piece of vacant land in a towm was used plaintiff’s brother as a 
backyard, such user did not constitute adverse possession. Plaintiff's 
suit within 12 years of the defendants trying to build on the land and 
denying plaintiff’s title, was held tp be in time, 21 M, 53, 
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Act XV of 187^ (iNVlAM iikrri.!irioM act). 

5cope of article.— ( coiUmiumI). 

B.— Suita not falliag within the artiele. 

(1) Mo allogation of poiienlon and dlipoiaosiloa 

This article would not apply to a suit for possesBioii wherein there is no allega- 
tion that the plaintiff was ever in possession of the property. L.B.B. 
(1003), 184. 

( 2 ) Suit involving question of adoption 

A gift, by an adoptive mother, of property belonging to the adopted son is an 
interference with the latter’s right. A suit by him, therefore, for 
recovery of the property, avoiding* the gift, is governed not by this 
article, but by art. 119. 13 M.L.J. 144. 

(3) Suit by assignee from reversionev 

A suit. by an .'issignce from a Hindu reversioner, the latter being out of posses- 
sion at the date of the assignment, will be in time if brought within 
12 years from the death of the female heir, after whom the reversioner 
would bo entitled to succeed. Such a suit is not governed by this 
article but by arts. 13G and 141 read together. 8 C.W.N. 535. 

(4) Suit for share in Joint family property 

A suit to recover a certain share in joint family property, by a person excluded 
therefrom, is governed by article 127r and not by this article ; and the 
onus lies on the defendant to show that the exclusion became known 
to the plaintiff more than twelve years before the suit. 1 C.W.N, 
543. 

(5) Suit by a devisee 

Where a suit was instituted for recovery of the plaintiff's share in certain pro- 
perty under a will executed by the deceased owner thereof and the 
plaintiff personafly never had any possession over the property in suit, 
this article held not to apply to the suit. 86 F.L.K. 19^. 

(G) Suit involving setting aside of award 

As long as there is an award in existence valid until set aside, a suit for recovery 
of property affected by the award will be barred by limitation if 
brought after the period of limitation fixed for setting the award aside. 
U.B.R. (1892-99^, 476. 

(7) Suit for possession on allegation of trust ^ 

Where, in a suit for possession on the allegation that the plaintiff had entrust- 
ed certain land to defendant, on condition of re-delivery on demand, 
it was found that the plaintiff was never in poBsession and there was 
no entrustment, a suit for recovery of pos^hsion was held governed by 
art. 144. 07 P.K. 1890. » 

(8) Suit for dispoisession of an assign 

A suit for dispossession of an assign of a third person is not a suit for possessiofl^' 
within the meaning of this article or art. 144, but rather fell within 
art. 120. 8F.B. 1699. 
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[irt. 142 


Aot XY of 1877 (iMblAH liUflTAtlOV act), 

Scope of article.— (concJudMl). 

B.— Suits not lUling within the aitiele.— (eoncituiwf)- 

(9) Salt for posMStiOB, dltpoiMuIon oeeurriaS dariag farm 

A 8uit for poBHesRion of lunds, the plaintiff being disposReRsed therefrom during 
the continuance of a farm, in governed by art. 144 and not by this 
article, the cause of action accruing at the determination of the farm. 
3GP.B. 1885. 


I.— ‘ Possession. * 

(1) Potieuion, meuiing of:-- 

(a) 'PoBsesRion' in th» article means not onlyar/na2 or hluu possession, 
but also possession liy recel]>i of rents and profits. 10 C. IIOS ; 5 M. 
L J. 95. 

(h) In order to constitute possession in a legal sense, there must exist not only 
the physical power (or rather the possibility) to deal with the thing as 
we like and to exclude others, but also the determination to exercise 
that physical power or control on our own behalf. 8 O.C. 177 (at pp. 
180 & 181). 

(c) In order to prove possession, it is not necessary to prove an actual physical 
continuous possession. Per Sir Barnes Peacock in 8 W.R. 73. 

(2) PoiseMlon dOM not imply actual aur:>~ 

Possession does not necessarily mean actual user. If land of which possession 
is sought is not capable of actual enjoyment, a presumption may be 
drawn that possession followed title and that such possession as the 
nature of the case admitted continued within 12 years prior to suit. 
0 G. 744 (F.B.). 

(3) Dlitinetlon between Joint poieeislon and egoluelYe poiceiiion 

Cases of joint possession ought to be dis^nguished from a case of exclusive 
possession of the same property at different periods or a case of 
* ccnitrario posmsio. 14 M. 153 (at p. 162), cited in Mitra on Limita- 
tion, at p. 1046. 

^4) Mature of poHei^ion to eonetitute advene poiiestion 

To constitute a title by adverse possession, the possession required to be proved 
must be adequate in continuity, in publicity and in extent, hnd it is 
displaced by evidence of partial possession by the party, against whom 
the title J)y adverse possession is claimed* 4 Bom. L.B. 28. 

(5) Mature of pouowlon to be proved 

Possession, to bo adverse, must be shown to be continuous, public and adequate 
to the .circumstances of the case. 25 B. 862 (366) «27 C. 04t«6 
C.W.N. 697 (P.C.). 

(6) Freaumptlon of poneeiion following title:— 

(a) Where plaintiff has an undoubted title to a certefii land and defendant 
has no such title nor can prove adverse possession for more than 12 
years before suit, the land being under water during the first two 
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Art. Il2j Aot XV of 1877 (invian uitiTATioir act). 

h—Poaatuton. —{eontimed) . 

years of such IS years and no aot of possession being proved by either 
party during the two years of the submersioii of the land, there will be 
a presumption that posHessioii followed title and that plaintiff’s posses- 
sion continued to a time within 12 years prior to suit. 19 C. GG0a>19 
I.A. 140 (PaCs). 

(bj No presumption should be made in. favour of acquisition of title through 
irregularity in the execution of legal process. U.B.U. (1B92-1A9G), 458. 

(7) Pouenion, presumption u to 

A taluEd'ar is entitled to waste lands, jungle lands, &c., in his taluka. He is, 
therefore, presumed to be in posHession, evidence of physical acts of 
enjoyment not being necessary, until he is actually dispossessed. In a 
suit for possession of such land by the talukdar, the burden is on the 
defendant to prove dispossession. 8 O.C. 177. (Current Index 1905 
under the heading Limitation Act, art. 142). 

( 7 - 0 ) Poitouion of owne^— Poiteuion of wrong-doer : — 

Possession by owner of a part of a property is presumptive evidence of possession 
of the whole ; but possession of a wroiig-docr of a part is not possessicn 
of the whole. 1 C.W.N. 304. 

(7-b) Poiieuion— Presumption— Land! emerging from a beel 

The presumption is that lands emerging from a beel arc in the possession of the 
owner, until the contrary is shown, when such lands, whether cuUura- 
ble or unculturable, remain waste. 1 C.W.N. 804. 

(7-r) PoBsetsion— Forest lands— Evidence : — 

Where a tract of forest land with a defined boundary has been throughout 
claimed by a person as owner and acts of ownership have been done on 
various parts of it, such acts nniy be accepted as evidence of the 
possession of the ft hole tract. 9 H. 285. 

( 8 ) UBor of land of small value * 

The use, by a neighbour, of a small piece of land of a trifling value and of no 
present use to the owner, will not, though it may be for more than 12 
years, constitute adverse possession, as agsiiuBt the owner, so as to 
• give a prescriptive title. 16 B. 838. Cf. 21 M. 53. 

(9) PoBBOision as between tenante-in-eommon or Joint owners:— 

(a) Where, as between tenants-in-common, one {enant in actual occupation 

resists another’s taking posKessioii simply with the object of protecting 
himself in the profitable use of the land in his possession and not in 
denial of that other’s title, the tenant obstructed cannot be given joint 
poHsessioh or damages or injunction. 18 C. 10 (P.G.)=:17 I.A. 110 
(reversuig 16 C. 14). ^ 

(b) As long as joint property is used consistently with the continuance of 

joint ownership and possession, without exclusion of the joint owners, 
who do not join in the work, there is no encroachment on the ri^ts 
of any of them as regards common enjoyment so as to afford grot&ids 
for a suit. 19 C. 258 s 19 I.A. 43 (P.0s). 

vm 
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I.— POMmioJf.~(ccm^inued). 

(e) Where the disputed property was in defendant’s poBsesBion for more than 
13 years before suit, in the absonoe ci a claim by the plaintiffs that 
they were joint owners thereof with the defendant or allegation that 
the defendant's occupation was permissive or that ho had no know- 
ledge of the defendant’s possession, a suit brought by the plaintiffs to 
set aside a sale of the property by the defendant and for a declaration 
that it was plaintiffs’ undivided ancestral estate was barred by limita- 
tion whether art. 127. 142 or 144 applied to the suit. L.B.R. (1A93- 
1900), 522. 

< 

(10) Mortgagee can’t set up advene pencsilon 

A person entering into possession as mortgagee cannot, afterwards, set up an 
adverse possession as owner seas to defeat the mortgagor’s right to 
redeem. 14 B. 279. 

(11) Bait for poBicsiion of trees 

A suit for recovery of mango trees belonging to the plaintiff and standing on his 
own laud but the fruits whereof were taken by defendant for more than 
12 years before suit, held to fall under this article, trees being an 
interest in immoveable property, or under art. 144, the ^ssession of 
defendant by taking the fruits being adverse. 16 B. 853. 

(12) ' Trespaiier’s poiiession can't be tacked to another treipaiier’s 

In computing the period of adverse possossioii, the trespasser-defendant cannot 
add to his own possession the period of another trespasser’s possession. 
A decree obtained by one trespasHer against another trespasser, cannot 
affect the position of the true owner. Applicability of art. 142 or 144 
considered. 2 G.W.N. 815. 

(13) Effect of poueiaion under B. IB, Act XIY ff 18B9 

Where plaintiff was out of possession for 12 ^xars before suit, possession by him, 
prior to dispossession, under Act XIV of 1859, S. 15 (corresponding to 
B. 9 of the Specific Relief Act), gave no fresh cause of action so as to 
bring the suit for possession within time, 3 B.L.R. Ap. 65=12 W.R. 
9; £(00 also 22 W.R. 359. 

(14) Effect of lymbolioal poiieision 0^ 

(a) Where a defendant in a suit for possession remains in possession after 

delivery ol^ymbolical possession to the plaintiff-deoree-holder, he is 
considered to bo a trespasser committing a fresh act of dispossesg^n 
and thb plaintiff-deoree-holder will have 12 years from the dat^m 
symbolical possession for rccoveiy of the property. 8C.W.N. 49; e/. 
4 G.W.lf. 397 ; 10 M. 58 & 24 C. 715. 

(b) % suit to recover actual possession, brought by a purchaser at Court-sale 

within 12 years 'from the date of the symbolical possession, will be !n 
time. 2 Bom. L.R. 407. 

,.(c) But, if the defendant shows more than 12 years’ adverse possession bejkffe 
suit, the plaintiff's suit will be barred. See 16 B. 732. 
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(d) Whcro tho purohaser of certain property at a private Kale, who had 

obtained only symbolical poHsession through Court, sued, for posses- 
Sion, the purchaser at an auction-sale, who was in actual possession 
thereof and where the possession of the auction-purchaser, when tacked 
on to that of tho judgment-debtor, amounted to more than 12 years' 
adverse possession, the suit was barred, the plaintiff's symbolical 
possession not breaking up the continuity of the defendant's possession. 
19 B. G20! 

(e) .Arsuit by a purchaser at Court-sale for actual possession of property, 

symbolical possession whereof was delivered to him, if brought within 
12 years of such symbolical delivery, will be in time. 16 C. 530 

(P.B.). 

(f) If a third party be in possession of property, of which possession is deliver- 

ed to a decroc-holder or piirghaser and if such third party bo present 
at the delivery and has knowledge thereof, tho delivery will have the 
same effect as delivery of actual possession and time would begin to 
run as against the third party from the date of such delivery. ' 27 M. 
362 (at pp. 269 k 270). 

(g) Symbolical possession of a dwelling house or a share of a dwelling house 

of which actual possession might have been granted is not such a bona 
fide possession as can save limitation. 5 C. 331. 

(h) But SCO 5 C. 584, whore it is held that, as between parties to tho suit such 
* possession is enough to give a title as against tho judgment-debtor. 

If the person, who is given such possession, is again dispossessed by the 
judgment-debtor, tho former may maintain a suit within 12 years of 
such dispossession. 5 C. 584 (F.B.) C.L.R. 548 ; 7 C. 418 ; IOC. 
993 ; 10 M. 17 ;*4 C. 870 -4 C.L.B. 65 Cf. 6 C.L.R. 530 on tho same 
point. ^ 

(i) Symbolical possession given under a decree docs not entitle the person, 

to whom such possession has boon given, to count a fresh period of 
limitation as against a third person a claimant. 11 C. 39d. 
(N.B.) — further, cases under Heading * PoRsession ' under art. 144, infra, 

* 2.— immoveable property. 

♦ 

(1) Right to collect renU 

A right to collect rents or meliraram from tenants having occupancy or Kudu 
varam right is ' immoveable property.' 5 M.L.J. 95 : C/. 13 M. 54 ; 
12 B. 221 & 19 G. 544. 

k 

(2) Baranjam landi— Right of management:— ^ 

The right of management of aaranjam lands is an interest in immoveable pro- 
perty. If one of the members of a joint family ftai the enelusive 
management of such lands for more than 12 years, he will acqnin a 
right by prescription to such management. 15 B. 247. 

(N.B.)“~‘Seet farther, cases under the Headings, * Immoveable property ' 

* Interest in immoveable property ' under art. 144, infra. 
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3.—Dl^mMatsston or dltcontlmance at potsatsloa. 

(1) Meftaint of the tenn “ DiipoiMM” 

To dispossoss the owner, the diaposgestsor inuKt aeaert olcarly that he claiiriK to 
hold posKcgsion as owner, or his conduct must be such as to amount to 
an assertion of an intention to exclude the actual owner. In other 
words, there must be evidence of a determination to exorcise physical 
power to deal with the land on his own behalf. 8 O.C. 177. 

( 2 ) Meaning of ‘diicontlnuanee’ 

faj The word * discontinuance' in art. 142 refers to a case where the person 
in possession goc^ ont and is siif'crcded in possession by another. 1 G. 

, W.N. 277 (/nllofrififf G C. 311). Sre also 7 M.L.J. lS(i (No. 5 m/in). 

(If) A person, whu loaves property and goes away without any intention of 
returning to it, may afterwards change his mind and sock to recover 
the property. In such a case, he ought, if somebody else had taken 
possession, to sue within 12 years from the date of his discontinuance 
of possession. 85 P.R. 1892. 

(3) DisposBeBiion aa between tenantB-In-eommon 

In the case of tcnants-in-common, there is wo ouster or iidvcrse possession until 
there has been a disclaimer hy the assertion of a hostile title, and notice 
thereof to the owner, either direct or to be inferred from notorious acts 
and circumstaiicBw. 8 M.rj.J. 92. 

(4) Government farming lands to a stranger:'— 

Where the Government farmed certain lands to a stranger for ther term of a 
settlement and the proprietors thereof agreed to such arrangement, 
there oould be no *• dispossession ’ or * discontinuance of possession' 

hy the proprietors, within the meaning of this article. IQl P.R. 1893. 

• 

(5) Hon-user 

Discontinuance of possession takes place only when the man in possession goes 
i out and is followed into possession hy another person. Mere non<user 
by the owner of a house owing to its being in a bad state of repair, 
cannot he considered to lie a discontinuance of possession on the part 
of the owner. Whore a suit is brought for possession of such premises 
by the owner, the defendant will have to prove adverse possession for 
more than 12 years. 7 M.L.J. 180. ^ 

(6) AbBenee no dlBContlnuance of posBOBBlon 

(rz) Where the ownbr of certain land was a female, the mere fact that she was 
living with her husband elsewhere would not amount to discoutinuanoe 
of possession within the meaning of this article. 49 P.B. 1884. 

(h) Two persons ^intly purchased land, one occupied it, the other did not, 
owing to his absence at another station, but occasionally came to the 
* land. Thereafter, the absentee-owner sued for possession of a moiety 
of the land. HeUl^ the case was not one falling under art. 142 but 
under art. 144, liccausr. there w'as no dispossession or discontinuanoe 
of possession, the burden of proving adverse possession lying on 
defendant. 14 M. 98, 
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Dispoasession or dlacontiauance of poaae8aion»*--f continued). 

(7) Commencement of limitation 

(а) Tho period of 12 years should be computed from the date when the 

plaintiff, or those from whom he derives bis title to sue, discontinued 
poBHOBsion, irrespective of tho period that has elapsed since the entry 
of the defendant. G P.B. 1800. 

(б) Where a plaiutiff-owiier is ont of possession for more than 12 years and the 

defendant has all along been in possession without recognising tho 
plaintiff’s title, tho. plaintiff’s suit for possession would be governed, 
-rand barred, by this article. 21 M, 1G9. 

(c) Whore there has been possession folloi^d by a discontinuance of posses- 

sion, time runs from the moment of its discontinuance, whether there 
has or has not been any advci'sc pOHK(.>ssloii, and without regard to the 
intention with which, or the circumstances under which, possession 
was discontinuod. 5 C. G7G - 5 (Mj.R. 527. 

(d) A suit lor recovery of possession of land must be brought within 12 years 

from the date possession had been lost. 2 U.B.R. 613. 

(f ) Where a person, was dispossessed under a certificate of sale which was not 
conformable to, or warranted by, the sale itself, he was entitled to bring 
a suit for restoration to his property at any time within 12 years from 
the date of his dispossession. 17 W.R, 429. 

(/) A suit for recovery of possession on the ground of dispossession is govern- 
ed by 12 years’ limitation. 2 IT.H.R. 375. 

(8) Owner not discontinuing poiioBilon— PermiiBiire pOBBOBBion : — 

(a) A suit for recovery of immoveable property, against a person • who bad 

originally been in mere permissive oc;cupation or possession accorded 
on the ground of charity or relationship, is governed by art. 144 and 
not by this article. 6 C. 311^7 C.L.R. 181. 

(b) The terms * dispossession ’ or ‘ discontinuance of possession * do not 

ap])ly to the cast of a jiermissivc occupation by another or an occu- 
pation which recognises the proprietary right i f anoyier. 104 P.R. 
1893, 


(9) Giving up poBBeBBion— DiBcqntinuanee of poBBeBBfon:— 

Where a sonless proprietor transferred his rights in certain land to the defend- 
ant's father and gave him up possession, a suit by his heirs to recover 
their shares in 4he land, brought more than 12 years after such deli- 
very of possession, was barred, the suit being governed by this article. 
Ill P.R. 1892. • 


(10) DlBcontlnuance of poBBOBBlon— SubmeFBlon 

(a) The is that which occurs where the property is taken actualposBes- 

sion of by another. The words do not ayply to a case of dis^tinu- 
ance of possession owing to submersion by the act of God. Per Wurru, 
J. in G C. 726. • 

(5) If a man were in possession prior to submersion, bis possession will be pre- 
sumed to continue during submersion until he is dispossessed by an- 
other ; in such a case, the dispossessor ought to prove more 
years’ possession in himself. Per Garth, c.j., in 6 C. 7215,' 
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3,~‘ DIspoasetMhm or iHaeoatlaaance 0 / poaaoutoa.’—{eoniimeij, 

(11) Poiuiiion of i^poFty under ottaohment—Cr. P. Gode, Oh. Xll 

{a) The legal posMssion of a pio])erty attached under S. 146 of the Criminal 
Procedure Code, is considered to be in the true owner during the 
attachment, because the Magistrate cannot be regarded aa having dis- 
possessed either party nor can the fTarties be said to have discontinued 
their possession during the time of the attachment. 26 M. 410. C/. 9 
C.L.R. 305. 

(b) Where, on the complaint of the plaintiff, the Magistrate ordered the 
defendant not to build a wall till he inspected the locality, and the 
Magistrate, afief inspection, allowed the defendant to build the wall, 

* the defendant could not be said to have been in possession, or plaintiff 

dispossessed, from the date of the plaintiff's objection. 6 A.W.N. 278. 

(12) Temporary InteFruption— Running of advene potteislon 

Where, with the exception of three years’ temporary interruption of possession 
by a third person (which intermption was subsequently removed by 
.Court in a suit), the defendant was in possession adversely to the 
plaintiff for more than 12 years, a suit 1 d^ the plaintiff to recover 
possossinn of the property from the defendant was barred by limitation. 
22 B. 733. 

Suits under Special and l^cal Enactments. 

(1) Bnits under s. 9, Spedfle Relief Act:— 

A suit for the possession of a right to fish in a klial, the soil of which does not 
belong to plaintiff, docs not conic within the article. 19 G. 514 (F.B.), 
pRlNKKP & PiGOT, JJ, dissenthuf, 

(2) Diipoueeiion under award— Act XIV of 1858, e. 18 

Whore the plaintiff’s title to certain property was invaded by an award under 
8. 15, Act XTV of 1859, a suit brought by him to establish his title to 
€ the property was governed by 12 years' limitation, the cause of action 
accruing from the date of the award. 17 W.R. 468. 

(3) Suits under Act X of 1889 (Bengal), s. 28, cl. 6 

(a) Whore a landlord ejected a ryot, of his own authority, without the inter- 
vention af a Court of law or the Collector, the case fell under—*— , 
9 W.R. 613 (F.B.) • ' 

(5) Act X of 1869, B. 28, cl. 6, did not apply to a suit for a declaration of 
plaintiff’s title to certain land and possession thereof in pursuance of 
that title. 7 W.R. 186 (F.B.) 

(4) Igaetment suit-Act YlII of 1860 (B.G.), s.27:- 

(a) S. 27 of the wbove Act only applies to suits for posseSsion independently of 
^ questions of title. 8 G. 365. 

(b) The mere insertion in such a suit of a claim for a declaration of plaintiff’s 

title would not prevent the application of the limitation prescribed by 
the section. 9 G. 280. 

fp) The section does not apply to suits based on title, the defendant denying 
the title set up by plaintiff. 9 G. 423. 
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3,—* DhposMenha or dheoatlnuMaet ot jfmenloa. '—(eowtinued). 

5uits under Special and Local Bnactmenta.— fooitltntwd;. 

(d) Where the ouly queetion in the eait ie one of dispoeaeesion and not of 

titlCf the plaiatiiT’s title being admitted by defendant, the latter 
denying the dispoBsesBion bat setting up relinquishment, the above 
section will apply and not the general Limitation Law. 12 C. 60C. 

(e) If, however, on a denial by the defendant of a particular tenure set up by 

the plaintiff, the latter brings a suit for a declaration of his title to 
such particular tenure and for possossion, the suit would not be 
governed by the shorter period pf limitation provided by the above 
section but by the general Limitation Lavr. 14 C. 024 {distinguishing 
12 C. OOG). 

(/) An occupancy ryot alleging ejectment in contravention of s. 22 of Act VIII 
of 1869 (B.O.) ought to bring a suit on the ground of illegal ejectment 
under s. 27 of that Act within one year from the ejectment. 4 C. 527. 

(5) Buiti under Act V1U[ of 1385 (B.C.), ■. 181 A Bch. ill, art. 8 

(а) The suit referred to in this section is a suit by an occupancy raiyat as 

such. 15 G. 450. 

(б) This Act has limited the period previously allowed by the Court.s for suits 

to recover possession by reason of a title set up and proved by plaintiff ; 
Sch. iii, art. 8, is not limited only & suits of a possessory nature dealt 
with previously by s. 27 of Act Vill of 18G9. 1C C. 741 ; 17 0. 926. 

(c) The operation of the above article is not restricted to suits against a land- 

lord alone. It also applies to a suit against a tenant, with whom the 
landlord has settled. 24 C. 40 ; c/. 24 C. G72 (at p. 677). 

(d) Where u raiyat is dispoBsessed of his raiyatl ]and.s by the landlord, he 

must sue under the above article of Act VIII of 1885 ; otherwise, be 
will be barred ; 4he mere fact that a Criminal Court attached the land 
subsequently under Ch. Xll of the Criminal J’rocodure Code, would 
not give him a fresh start of limitation. 28 C. 8G. 

(e) The ai kicle of Act VllI of 1685 would apply wheihor the dispossession is by 

a fractional landlord, or the solo landlord, or the whole body of land- 
lords. 28 C. 127=4 C.W.N. 801. C/. 28 0. 127 (Note). 

* l/) A suit by an occupancy raiyat to recover possession, the landlord being no 

party to the suit, and there being nothing on the record to show that 
the landlord had any hand in the oustqf , is governed the 12 years* 
limitation. 1 C.W.N. 573. C/. 8 C.W.N. 446=31 0.647 and 29 0. 
610=6 C.W.N. 702. (Nos. k and infra). 

’ (p But if the landlord has a hand in the ouster, even a suit by the p&rchaBer 
of an occupancy ryot's holding would be governed by art, 8, Boh. iii Of 
Act VIII of 1865 (B.C.) 4 C.W.N. 326. 

(A) A suit brought not by an occupancy ryot but by a purchaaer of such iyot*B 
rights in execution of a decree against the landlord, the plaintifl-jpir- 
chaser not having had possession at any time, is not governed bj^lli^' 
above article, but by the general limitation of 12 years. 2 C.W.N. 
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Act XY of 1877 (iSDUN umitatkmj acjt). [Art. ill 

3,—* iMaposMeaBlott or dlacontlauMttce of poaaeaalOtt,^~-‘{cmitinued), 
Suits under Special and Local Enactmmta»--(conelvdcd). 

(i) The plaintiff, an occupancy raiyat, was ousted by defendant, who, aftot, 
such ouster, took a settlemeiit from the landlord. A suit by the occu<^ 
pancy raiyat to recover possession was heUl governed by the above 
article. 4 C.W.N. 665. 

{j) A suit for possession, brought by a noii-occupaucy ryot, dispossessed other- 
wise than in due course of law, is governed by the six months’ limita- 
tion provided by s. 9 of the Specific llelief Act. 7 C.W.N. 218. 

(/it) The above case has unce been overruled by 8 C.W.N. 446 (F.B.)-31 G. 

” 647, which holds that a suit by such a person will be governed either 

liy the six years’ or the 12 years’ limitation. 

(I) This article would not, but the period of 12 years allowed by the general 
law of Limitation would, apply, when the occupancy raiyat is dis- 
possessed but the landlord has no hand in the ouster. 29 C. GIO 
(F.B.)-6C.W.N. 702. 

(6) Suits under Act XII of 1881 (N.W.P. Rent) :~ 

Cl. n of S. 95 ought to be taken to apply to cases in which a tenant of agri- 
cultural land is.diKposHess(id by the landlord or by some one claiming 
title under him at his instance. 19 A. 34. 

Cases relating: to Burden of Proof. 

(1) Suit for poiieision-'-Burden of proof 

(a) Where a suit was brought by plaintiff, who admittedly hiid a title, for 
recovering possession from defendant, who was alleged to be in posses- 
sion for 7 years prior to suit, the defendant proved that he had the 
same sort of possession for over 12 years prior to suit : it was held that 
though, originally, the burden lay on^he defendant, he had discharged 
it and the plaintiff having failed to rebut the evidence wtis held barred 
** by this article. 33 M. 10 (P.C.)=2G I. A. 210. 

(5) W’here, in a suit for possession, the plaintiff, or the person from whom be 
claimed, was proved not to have had any possession at any time within 
12 years before suit, the suit was held barred by limitation, the burden 
of proof resting on the plaintiff, and he not having dischargedT the 
' burden. 20 C. 560^20 l.A. 38 (P.C.)T 

(c) In a suit for posagssion, plaintiff must not only prove his anterior title, but 

also show his possession within 12 years prior to suit, to throw on the 
defendant the onus that he bad a right to retain poBsessiuii. 59 F.L.B. 
1901. 

(d) In a suit for pcSsession of property, plaintiff must show that his disposses- 

' «iou was witliin 12 years prior to institution of suit. 12 G.F.L.B. 130. 

(e) Where, in a suit for possession, it was proved that th^ defendant was in 

possession for a very long time, it lay on the plaintiff to show by clear 
and trustworthy evidence that he had possession within 12 years before 
suit. U.B.B. (1892-1896), 493. 
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Act Xy of 1877 (moiAM i.di£tATiuM act). 

' 3.— ‘ Dispossession or discoatinuanct ot pos8essioa.’—(Kontinued). 
Cases relating to Burden of Proof.— (oonlintced). 

(/) Where, in a suit for possession of immoveable property, adverse possession 
is pleaded, the burden lies upon the plaintiff to let in pvima facie 
evidence of his possession within 12 years of the suit, as the question 
of liinitalion becomes a question of title. 14 A. 193. 

((j) Where a suit in ejectment is brought on the ground of the defendant'.^ 
wrongful possession, the plaintiff ought to sliow that ho or his predo- 
.^QosKor ill title was in possession at some time within 12 years prior to 
suit. mere allegation in the plaint that the defendant was a tenant 
of the plaintiff’s predecessor in title will not be suflicieni to relieve the 
plaintiff of the onus of proof. 10 C. 374, exidaining 9 l.A. 99 (P.C.)- 
5 A. 1. 

(li) In a suit for possession on the ground of dispossession, plaintiff ought to 
show that the dispossession occurred within 12 years prior to suit. 
9 C. 744 (F.B.). 

(i) Where a suit m ejectment is rested on alleged possession and dispossession 
alone, neither party having any undoubted title, the burden of proof 
as to possession and dispossession lies on the plaintiff, who ought to 
prove a x>ossossion adequate in continuity, in publicity, and in extent 
of area ; otherwise, the suit must fq,^!. 27 C. 943 (P.C.) 27 l.A. 13G. 

( 2 ) Suit based on title and dispossesiion—Burden of proof 

Where, in a suit for possession based upon title, Ibc plaintiff alleged pOKscH.sJon 
and dia]}osscssion, the burden of proving his possession at some lime 
within 12 years lay upon the i)laiutiff. 10 C. 473- IG l.A. 23 (P.C.). 

(3) Suit for lands under cultivation 

In suits for lands undef cultivation, the plaintiff must prove, in the first 
instance, that hes suit is not barred by limitation ; not for the defend- 
ant to prove his adverse possession. 5 C. 3G. ^ 

(i) Suit for unculturable lands:— 

In suits for unculturable or uucultivatcd lands, the defendant must, in the first 
instance, prove bin adverse possession for more than 12 years. 5 C. 3G. 

(5) Buit for lands under cuUlvaiion at time of suit 

In cases of suits for lariBs under cultivation at the time of suit but previously 
jungly or unculturable, the plaintiff ought to prove in the first in- 
sianeo that his cause of action is not barred ; the burden is then shift- 
ed to defendant, and he ought to prove^ that he had adverse possession 
for more than 12 years. 5 C. 3G. 

(C) Suit for redemption— Bordon of proof:— * 

In a suit for poBBeBBion of loud by redomption of mortgage, the plaintiff must 

show that he has a title subsisting at the date of suit. 11 A. 438. 

• 

(7) Uverie poseeiBion— Burden of proof:— . 

(a) Where adverse possesBion is pleaded, the defendant must xnaJee out 

title he alleges and show that the plaintiff had lost his title, 11 A. 438, 

Vixi 137 
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S.--* DiMposamion or diaconilnuance of possession.*— (continued). 

CascSi relatins; to Burden of Proof.— (con/intced). 

(b) Where, in a suit for poBHes&ion, the defeiidaiittt pleaded limitation and the 
plaintiff proved that the conuneiicemeiit of the possession of the party, 
through whom dofeiidaiits claimed, was as tenant, it then lay upon 
the defendants to show when the nature of that possession was changed 
and how it became adverse. I'i W.B. 250. 

(S) Alluvial land— Barden of proof 

Where, in a suit l»y plaintilf to recover possession of alluvial lauds on the 
allegation of diapp.ssession, the detendants denied the plaintiffs' title 
” and possession, Arfd the burden of proof as to possossioii and dispos- 

session wthin twelve years prior Lo suit lay on the plaintiffs. 27 C. 
221 (P.C.)^2G l.A. 236. 

(9) Joint owneri— Advene poiieuion— Burden of proof 

Where a land, which was owned both by the plaintiff and the defendant, was in 
.the occupancy of the latter as tenant thereof, and where the land re- 
appeared after having been washed aw'ay, and the latter got his name 
recorded as proprietor thereof ; in a suit by the plaintiff to recover 
possession of his share, the onas lay on the defendant of proving that he 
had acquired to it a titlo by adverse possession. G5 P.K. 1901. 

(10) Buit by MKignee of a Joint owner— Burden of proof 

Wliere the suit land was formerly the joint property of three brothers, and one 
of them until his death, and, after his death, his daughter, was left in 
exclusive possession thereof, in a suit by the purchaser froju the other 
brothers to recover possession of the property purchased by him, the 
burden of proving that the possession of the daughter was adverse to 
her uncles and their reprcsentativci^ay on the defendants, who asserted 
it. 25 B. 362. • 

(11) Two pufchaierg from same owner— Waite land— Burden of proof;— 

Where the purchaser of certain land brought a suit for possesBion thereof and 
the defendant set up a purchase in his favour from the same owner and 
it was found that the land had Lain waste, the suit was governed by 
art. 144 and not by this article, and the burden of proving when his 
possession became adverso was shifted on to the defendant. 4^ P.B. 
1084. • 

(12) Admliilon of mortdBf^r’s title, iniufBoienoy of i— 

Presumption arising from admission by alleged mortgagee of alleged moct- 
gagoic's original ownership of plaint land is insufficient to establish a 
mortgage and to shift the burden of proof and overcome the general 
presumjBion from long possession, U.B.R. (1892-1896), 509. 

(13) Boundary diipute— Burden of proof:— 

On questions of boundary, where the dividing line in ^spute runs through 
waste lands, which have not been the subject of definite possessioii, the 
rule as to the burden of proving the affirmative is not applicable, 
21 C. 504 (PX.)«21 1.A. 39. 
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3.--* Dispossession or discontinuance of posses8ion.*'--(coiitinned). 

Cases relating to Burden of Proof-— (cw*Wn»«<i). 

(14) Barden of proof -rWrongftil disposseeiion 

Whore the plaintif! is wrongfully disposBCftsed by defendant within 12 years 
prior to suit but the plaintiff was found unable to prove possession for 
more than 11 years prior to dispossession, heldf the defendant was not 
relieved of his burden to prove his own title. 11 C.L.B. 133 : G/., 

U C.L.R. lf)4. 

-tft ■ . 

Miscellaneoua Sujts. 

(1) Projection of roof--SuU for poHeailon of apace occupied by roof 

Where a suit was brought to remove the defendant's roof projecting over plain- 
tiff’s land, taking ‘ land ' to include immoveable property of a tangible 
kind, the plaintiff could not, after 12 years, recover poBsession of the 
space occupied by the defendant's projecting roof. 3 B. 174. 

(2) Dispoueuion under ^wrong certificate- Suit for poeaeuion: 

Where a person was dispossessed under a ccrtiffcato of sale not conformable to 
the sale itself, he was entitled to establish his title to, and for posses- 
sion of, the property within 12 years of such dispossession. B.L.R. 
Sup. Vol. fi38=.7 W.R. 253. 

(3) Suit by auignee of mortgagee— Land farmed by OoYernment:— 

Where, in a case whore the mortgagors an well as the mortg.igces having 
refused to pay the Government revenue on the. lands under mortgage 
and the Government farmed it to a third person, the latter's i>os8es- 
sion was held to ho on his own account, and that a suit by the mort- 
gagee's assign more than 12 years after the land was fanned was barred 
under this article. 121 P.R. 1892. 

(4) Suit for land taken over by avulsion • 

A suit to recover possosKion of land taken over by avulsion is governed by this 
article, as a suit for recovery of possession of land of which the plain- 
tiff has discontinued posseKsioii. .34 P.R. 1889. 

(5) Alienation by lonleia proprietor • Suit by collaterals i-— 

Where a sonless proprietor alienated land in favour of a stranger, a suit by the 
collnteral heirs to recover possession of the property was governed by 
art. 144. the period of limitation being computed from the date of the 
death of the proprietor. 18 P.R. 1895 (F.B.), {overruling XO P.B. 
1800 A 141 P.R. 1892). ^ 

(6) Suit for redemption— PoBseseion of mortgagee as absolute owner 

Whore an alleged mortgagee by conditional sale takes possession, not as 
mortgagee, but as a person entitled to full and absolute ownership, and 
continues in such possession for over twelve years, a suit by^e 
mortgagor for redemption would be barred by this article. 7 O.C. * 
2r>9, 
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3, — ‘ DIspossculoa or dlacoatlauaace ot po8aessloa.’—{conlinued). 

* 

Miscellaneous Suita— (con^w 2 M>d). 

(7) BqU by a sharep under Buddhist law:— 

A— —for a share against alioiiocs from one of the sharers would, if there was 
a dispoKscHsion when the plaintiff was in possesbion along with the 
other sharers, he governed by this article and, if tlicre was no disposses- 
sion. by art. 144. L.B.Jl. (1893-1000), 13a. 

(8) Suit against redeemer of mortgage 

Where the defendant, whose claim is incnn&isLent with that of the plaintiff, 
• redeemed a morfgage by plaintiff's father more than twelve years 

before suit and the plaintiff sued to rccoVcr the property from the 
rcdpcmor-dofondant, the suit was hnld barred either by this article or 
art. 144. TMi.U. (1802-96), 502. 

(0) Suit for property handed down from common ancestor 

In the absence of proof of participation in profits within twelve years prior to 
suit, a suit b^' plaJiitifT.s against defendants *!or property handed down 
from a common ancestor would be barred under this article. U.B.B. 
(1892 -96), .507. 

(10) Suit by sons born since separation 

.P]aintjff.s’ father and defendants were members of a joint Hindu family. After 
the separation of their father from di.'fendani.s, plaintiffs were horn, 
riaintiffs’ suit to recover their shares in the ancestral property, brought 
more than twelve years from the date of separation, was //cZei barred by 
this article, it being shown th.at the i)la{iitiffs had not been in receipt 
of any profits since the separation and after their birth. 5 O.C. G. 

(11) Suit for possession of land washed away 

Whore land which w'as w'ashed away rc-appearod and the tenant thereof set up 
a title adverse to his landlord from the date of .such rc-appcarancc, in a 
* Buii for xios-scssion by the landlord, it was necessary for the tenant to 
show that there w*as a distinct claim of which the landlord was aware, 
and the landlord need not show acts of proprietorship within 12 years 
before suit. 105 P.L.B. 1901. 

(12) Suit by one eo-helr to recover bis share sold .by another co-sharer:^ 

Where one of two co-heirs, owning nndividid property, sells the property in 
which another is entitled to a share and the latter brings a suit to 
recover bis share sold, the suit will 1)c governed by this article and not 
by article 10. 3 Ij.B.R. 7 (Current Index, l*art 11, Cols. 90 & 91). 

(13) Suit by donee— Donor out of possession 

Where, by a deed if gift executed in bis favour, the plaintiff was to get a share 
^ of certain estate, when it came to the posKossion of the donor, and the 
donor's representative in interest got possession thereof in execution 
of a decree obtained in a suit instituted by the ^onor, the cause of 
action for a suit by the plaintiff to recover possession of the property* 
given by the deed of gift arose subsequent to the execution of the 
decree. 19 W.R. 101 (PX.), 
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3,—' Dispossession or discontinuance of possession.* --{coniinued). 

Miscellaneous Suita.— (continued). 

(14) Vendee dlsposBessed— Suit for fresh lands:—- 

Where, in pursutince of an agreement between the purchaser of certain lands 
and one of the vendors thereof, other lands were given to the purchaser 
in exchange therefor and the purchaser was, by a decree, do2)rived of 
those other lands, the cause of iictioii for a suit by the latter, to recover 
]K>KscssI(m of the lands purchased by him, originated on the date ul the 
decree, which deprived him of those other lands. 1C W.R. ‘270. 

(15) Suit by vendee— Vendor out of poseetBion-^Burden of proof i'- 

Whorc, ill a suit brought by a vendee to recover iiossession of iinuiovoablc pro- 
jicrty, which was not in the possession of the vendor at the lime of sale, 
the defence is limitation, the plaintifE must prove that his vendor had 
been in possession within 1'2 3’oars before the date of sale. Hi P>. 34:3. 

(1C) Suit against second^ treapasBer 

‘ If a second tre.spassor disiiosscsscs the first after the iilaiiitit! has sued the 
first tro-spashor for a second suit against the second tres- 

passer is not barred, if it is brought within 1*2 years of the date when 
the second trespasser took 2>osscssioii of tJic jiroperty.' lilitra on 
LiiiiiUtioii at pp. I04U d; 1050 ciiinf^ 13 C. 203. 

(17) Suit invoiving question of adoption 

As, in a suit for possession, the heirs of a doooasod soilless prf)prictor arc not 
bound to seek any direct rolicf by way ol cancellation of an adoption, 
such a suit would be govorned cilber by this article or art. HI and not 

by art. 118. CIG P.R. 1893. 

• 

(18) Suit by mortgagor against trespasser: ~ 

Sixty years’ limitation applies to a suit for ri*deinpl>ior against a inrirtgagcc- 
If it were a suit for possession against a wrong-doer, then it. is govoni- 
cd by 1‘A years’ limitation. 2 U.B.R. 51(i. 

(19) Suit by mortgagor against oo-mortgagors :— 

(а) Limitation for a rodemption-suit by the co-heirs of a mortgagor is only 

12 years from the date, when persons having no right to the property 
redeemed the .same. 2 r.U.H. 4C4. 

(б) Plaintiff mortgaged his laud, which he. suod^o rodecin. Defendant claim- 

ed to have redeemed the same laud in liis own right. Plaintiff’s 
remedy is nut b}' way of redcmiition but a suit for posBOSsien of pro- 
jierty within 12 years from date of defendant’s pos'oession. 2 U.B.B. 
469. • 

(20) Bale by guardian— Suit by minor for recovery of property Isold 

Where tho person, who executed a Kale-deed on behalf of a minor was not the 
lawful guardian of that minor, a suit brought by the minor for posaeil^, 
sion of the projierty so sold, by cancelmcnt of the sale-deed, « 
governed by this article or art. 144. 8 A.W.N. 152, 
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Act W of 1877 (INDIAN UHITATION act), j; 

J.— < DiBposBesgioa or discontinuance of poaaeasloni^'^isoncluded). 

Miscellaneous SuMs* --{concluded), 

(21) Dlspoueision of tenant— Balt by landlord 

Where the pliuntiff'ii tenant was ejected in execution against a third party, the 
plaintiff was not bound to apply under S. 246 or 269 of Act VIII of 
1859, but was entitled to file a regular suit to establish his title and 
recover possession at any time within 12 years from the date of the 
dispossession. 5 Horn. H.C.A.C. 139. 

(22) LesBOP’B ridht to Bue treBpasBer -SubBlBtence of leaoe : — 

As long as a lease by the owner to a third person subsists, the owner cannot 
sue, ill ejoctmont, a person who has disposaesaod the lessee ; his cause 
• of action arises only on the determination of the lease. 10 C. 577. 

{Old Law), 

(1) Act XIY of 18S9, B. 1, cl. 12:— 

A suit to recover excess lauds wrongfully taken under colour of a decree fell 
w'ithii) the provisions of . 13 W.R. 459. 

(2) DlBpoBBOBBion in execution— Suit for poBBOBBlon 

Where a possessor was dispossessed under a sab^ in execution against other 
parties, he was entitled to sue within 12 years from the date of such 
dispossession to establish his title to, and recover possession of, the 
property. H.T..R. Sup. Vol. G43 -7 W.R. 266. 

143 . — Like suit, when the plain- Twelve years. the forfeiture 

tiff 1ms become entitled by is ineurred or the 

reason of any forfeiture or * condition is broken. 

breach of condition. • 

«. (Old Acts.) 

[Act TX of 1871, art. 144 Same as above. 

Act XIV of 1859 : — No correttponding provision.^ 

(Notes) 

Sco|»e of article.* 

This article only apQjJes to a case where the plaintiff is entitled to possession by 
' reason of forfeiture or breach of condition, that is, a condition of the 

tenancy and not to a case where he would be entitled to possession 
only upon the non-conipliaiice by the defendant with an order of the 
Court. SPC.W.N. 464. (P.B.) 

Mortgagor and mortAadee:— 

A suit by a mortgagee for possession by virtue of a provision for possession 
l)cing taken by him in the case of default in payment of any instal- 
ment must hti brought within 12 years from date of the first default, 
lOP.R. 1901. 
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Met Xy of 1S77 (uidiak ijiutation aot). 

Scope of article.— (ooncliKiMi). 

Mort||a|'oa*a loit tor poneuion on mortfafor’i delitalt:— 

If a mortgage-deed giveft the mortgagee a right to take possession upon default 
in payment of the mortgage-money, the mortgagee has 12 years from 
the time at which his right to possession commences, in which he 
may bring his suit for possession. But if the mortgage-deed contains 
no such stipulation, the right of the mortgagee to take possession 
would not aocruo until after the expiration of the year of grace. 10 C. 
68=:=13C.1..R. 51. 

Where the mortgage-bond provides that, in default of payment of any instal- 
ment, the mortgagor must deliver possession of the mortgaged pro- 
perty, Md that a suit by the mortgagee to recover possession of the 
mortgaged property must lie instituted within 12 years from the date 
of the first default. 81 P.L.B. 1001. 

Where a lease stipulated for the ejectment of the tenant on failure to clear a 
defined area by a certain time, the cause of action for a suit for eject- 
ment accrued when the defendant did not clear by the time specified. 

. 7 W.R. ao9. 

In a suit by a mortgagor to eject the mortgagees after cancelment of the mort- 
gage-deed for breach of a condition in the mortgage-deed to pay a cer- 
tain annuity to the mortgagor, each failure to pay the stipulated 
annuity was considered as a new breach giving a new right to eject. 

7 N.W.r.H.C. 63. • 

A suit for possession of land, commensurate in value to the amount of annual 
Iocs agreed to be paid by the purchaser to the vendor, when the land 
was sold, must be brought within 12 years from the first breach of the 
agreement. There is no continuing breach, under S. 23. 4 A. 493. 

144.—] For possessiouW , of im- Tii^e/ve Wlieix the possesHioii 

moveable property (2) or any of the defendant 

interest therein^ not here- becomes adverseO^) 

by otherwise specially pro- to thesplaintiiT. 

vided for (bi- 
coid Acts). 

[Act IX of 1871, art. 145 : — 1st & 2nd cols, same as above. 

AH XIV of lS59f 8. 7, cl. 12: — To suits for the recovery of immoveable properly 
• or any intereet in immoveable property to which 
no oilier ^provision of this Act applies — the 
period of twelve fears from the time the cause 
of action aro^e]. 

(Notes) 

Scope of article. ' * 

(1) let Xiy of 1889 and later lets eompared 

Under Act XIV of 1859, twelve years' adverse possession barred a suit without 
extinguishing the title, but the effect of the later Acts is not merely to 
bar the remedy, but to extinguish the title of the original owner after i 
12 years of a posBession adverse to him. 1 B. 592. 
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5cope of article.— {continued). 

* 

(2) According to article 145, Act IX of 1871, corre«ponduig to the above article in the 

preaont Act, ii suit for possession of immoveable property, or iiny inter- 
est therein, must be brought within twelve years from the date when 
the defendant’s possession had bicome adverse to the plaintiff ; where- 
as, under Act XI Y of 1859, s. 1, cl. 12, the suit must be instituted with- 
in twelve years from the time when the cause of action arose. 5 A. 1 
(P.C.)-9T.A.90. 

(3) Law of limitation"It8 operation : — 

The law of limitation opiates against parties guilty of delay and in favour of 
persons in po.s.'icssioji. 17 M. 255, 

(i) -Application of article 

This article apidies only where there is no other article in the schedule specially 
providhig for the case. 17 C. 137 10 I. A. 148 (P.C.) 

(5) Suit for interest in immoveable property : — 

(o) This article bars only suits for interests which have been openly claimed or 
exercised by the porsoji in possession. 5 Horn. li.R. 180. 

(5) Where dispossesion is not alleged, a suit for possession of im interest in 
immoveablo i)ropcrty would be governed by this article. 10 (>97. 

(0) Burden of proof * 

(ii) -The essential preliminary for the operation of this article is that it lie.s 
upon defendant to show that he held adversely more than 12 years 
prior to suit. 5 Bom. Xi.U. 743. 

(5) III cases falling under this article, the burden lifss on the defendants to 
show that they have hiul a possession inconsistent with the title of the 
23laintiff for more than 12 years befffre suit, 14 B. 458. 

{<•) W|pro a suit falls under this article, ^he plaintiff need nut, in the first 
^ instance, prove that he was in ixjssession within 12 years prior to suit, 
but it is for the defeudaut to show that ho has been in adverse posses- 
sion for more than 12 years before suit. 14 M. 9G ; 14 B. 458 ; 13 Ih 
825; 13 B. 424. 

(d) When, in a suit for possossion of immoveable propert}’, adverse po.ssc38ion 

is pleaded as a defence, the defendants’ adverse possession for more 
than 12 yeais-^aiid not the plaintiff’s poBSCssion within 12 years— 
before the must be considered. 2 A.W.N. 40. 

(e) A suit for possession by a person, who alleges that he has been dispossessed 

by the defendant, would fail, if it is proved that the latter was in 
adverse possession thereof for more than 12 years before suit. 14 0. 
109 -.13 fA. 100. (P.C.) 

(/) Under this article, it must be shown when the adverse possession set up 
by the defeudant commenced. 4 Bom. L.B. 99. ^ 

(y) In a suit for ejectment based on dispossession, the plaintiff must prove 
possession aiid dispossession within 12 years. Such a case falls within 
art. 142. 6B. 508. 
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Art. IMj Act Xlf of 18^7 (imoun uliml^ON act). 

Scope of Brtlcle»^{contifvaed). 

(7) Deolaratopy suitB .- 

(a) A suit by a pursou in possession of land for declaration of proprietary 
right, being substantially a suit for poBsession of immoveable property, 
was governetd by article 145, Act IX of 1871. 3 A. 40. 

(N.B ,) — Later decisions lay down that a suit for declaration does not fall 
within the scope of this article. 

(5) This article uppUus only to a suit for possession (i.c.) the suit must have for 
its object the taking of jiossession from a person in possession. It 
would nut apply to suils for doclarii^ion merely. '20 A. 85 IT A.W.N. 
iT)8 ; IG. t‘. 79. 1 C.L.J. ‘73. 

(X.Ii.)— .See, further, cases under the Heading * 2. — Declaratory Suits ' under 
art. 120 at pp. 908 to 91 1 (botli inclusive) and ‘ 3. — Suit by rever- 
sioners ' at pp. 911 to 918 (both inclusive). 

( 8 ) PoBseBBion - Lands under attachment by Magifitrate 

(lij Lands 11 rider*- attachmeut b 3 ' a Magistrate under .s. 140 of the Grim. Pro 
Code, are presumed to continuo in possession of the person, who is after- 
wards found to have title thereto. Time does nub run against such 
Xierson during the attachment. 1 G.W.N..509. 

(5) suit to recover xiossession of imuiovc.^l)le proxiorty attached by a Magis- 
trate under S. 14G of the Code of driniinal JVocedure, hekl governed 
eithi'r by arliele 142 or this article. 20 120--17 A.W.N. 214. 


(0) Suit by person reatrained by Hamlatdar's order 

Whore the owner and mortgagor of certain land was restrained by an order of 
a Mainlatdar’s Court from iuterferiug with bJie posse-ssion of the tenant, 
a suit in ejectment by the assignee of the rights of the mortgagor and 
mortgagee agaii^t the tenant, instituted more than 12 years after the 
Mamlatdar’s order, was barred. 18 H. 8*18. 


(10) Suit for land— DisposBessLon by Magistrate:— 

Where it was proved that the xilaintiil, wlio was deprived of certain laud by 
order of a Magistrate, was in possession thereof within twelve years be- 
fore a suit by him for possession of it, the statute of limitation could 
• not bo set up bar against the plaintiff’s title. 20 W.it. 25 (29)'. 


(11) PoBseBBion under erroneous order:— ^ 

Possession given under an erroneous order of Court, or under some misconcep- 
tion, subsequently rectified, will not enable a plaintiff to defeat a de- 
fendant’s plea of limitation. (Glover, J. diHsentiHg), 2 B.L.B.A.C. 
173-11 W.ll. 49. ’• 

f 

(12) Burden of proof of Bpecifle title set up 

In a suit f(h: poHsession, plaintiff must succeed only on the strength of the speci** 
fic title relied upon by him. Ho cannot bo allowed to succeed on an- 
other title based upon long and undisturbed possession, unless such 
other title had been raised on the pleadings. 11 G.L.R. 899. 

viii 138 
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Scope of Brticle.^fconi4nued). 

(18) Jolnt-fiMiiily property 

An GxolUBion from all aiiccstval property is not nooessary to give rise to a bar 
by limitation. If a share is claimed in a certain property and if that 
particular property is held by another member adversely to the claim- 
ant, the latter’s suit vvili bo barred so far as that property is concerned. 
fiC P.R. 1888. 

(14) Suit by owner against permiBsive occupier 

(a) Where a house was in the occupation of the defendants under an agreement to 
occupy it for ii certain time, a suit by the owner to recover possession 
thereof, brought within 12* years from the date of the expiration of the 
term, was not barred, whether art. 13i) or this article applied to the 
ease. 23 B. 283. 

(^) A suit against person in pe miKsive possession is governed by this article and 
not by art. 142. G C. 311 -T C.L.ll. 181. (See same case under art. 
J42, p. 1059 supra), 

(15) Perznlaiive poBBCBBion- -Burden of proof :— 

(a) Where, in a suit for possession, the plaintiiT alleges that the possession of 

the dofeiidiint is permissive, the onus lies on him to prove such permis- 
sive poKsOKsioii. IIG P.H. 1888. 

(b) This article, and nol^art. 142, applies where tho possession of the defendant, 

being in tho hegiiniing lawful, has subsequently become adverse. 
In such a case, the burden lies on the defendant of showing how and 
when his xjosscssion became adverse. 21 M. 153 (159) --8 M.Ij.J. 92. 

(c) Where the commonceineut of the defendant's posscissioii was with the 

plaintiff’s consent and was therefore permissive, the onus lay on tho 
defendant to show when his permissive possession became adverse to 
the xdainbiff. 94 P.B. 1884. * 

(d) G C. 311 :-7 C.L.R. 181; 104 P.R. -^893. at p. ia59 under Heading 

^ ‘ DiapoBBCBBion or DiBcontinuance of poBSCBBion.’ 

(10) Suit for land re-formed on original Bite 

Where the purchaser of certain cliiir lands, ro-formed on its original site, sued 
for' possession thereof and the defendant pleaded limitation by adverse 
possession, the onus lay upon tho xdaintiff to prove that, befq^e dis- 
appearance or deluvion, the land ig dispute was in the possession of 
his vendor. W.R. 443. 

(17) Hereditary oflBces:—* 

This article bars a suit for possession of an hereditary office, if brought after 
12 years from date of adverse ])o.sseBsiori. 2 Bom. L.R. 597 (599). 

(18) Management of reUgious institution 

The article is applicable to enforce a right to manage a religious institution 
exclusively. 14 M. 153. 

(19) Proprietor and farmer * 

Where proprietary rights of a village are in abeyance, as in the case of a fatnii 
a BUit for possession brought within 12 years of the farm coming to an 
end, will be govoruod by this article and not barred# 86 P.B. 1885. 
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Art. mj Aot XY of 1177 (tndian lhuution act). 

Scope of article.— 

(30) Creditor's suit for poBseasloii t— 

Where, though by uu iustrument, an aasignmozit or appropriation was made of 
tho rents of certain lands till payment of debt and tho creditor was 
ompoworod to take hahtdiyats from- tenants and to make recoveries, 
the creditor was kept out of possession, a suit by the latter for posses- 
sion is governed by this article, and will be in time if brought within 
12 years from the date of the instrument. 10 B. 172. 

(21) Suit for land and opening of water-course. 

Suit for recovery of laud and oiaming a water-course bolongiiig to the plaintiff 
■ftnd closed by the defendant, is governed by tho 12 years’ limitation 
contained in this article, and not by art. 37, 4 W.B. 107. 

(22) Suits involving question of adoption: ~ 

Seet 13 M.L.J. 144. No. 2, p. 10.53. Sen, further, cases under the Headings 

‘ Articles inapplicable ’ and ‘ B.— Articles applicable ’ under 
arts. 118 dc 119, at pp. 890 to 902, supra. 

. (23) Contrast between this article ft art. in 

JSeol7 C. 137 (P.C.)--.iri LA. 148 .-=23 P.U. 1890 & L.B.R. (1905), 5G ; L.B.R. 
(1803-1900), 300; 2 U.B.U. (1897-1901), 4G1 ; 14 B. 458: 41 P.R. 
1681. 

(24) Prescriptive title— Burden of proof:— 

A plaintiff muse show not only that he has a title, but must also show that at 
tho date of the. suit he had a subsisting title not lost by the prescriptive 
sections of the Limitation Act. 9 175. 

A.— Suits falling within the article- 

(1) Suits by Mahomedan heirs*:— 

(a) A suit by a MahomedaA heiress, against other members of her family, for her 
share in the estate of her mother ,is governed by this article, and not 
l)y art. 123. 16 M. 01 (F.B.)-=:^2 M.L.J. 200. * 

(5) 111 tho absence of proof of the joint status of family, a suit by tho daughter of a 
Alahoinndan owner to recover her share in her father’s property, 
brought more than 12 years after the owner's death, was barred. 89 

* . JMt. 1888. 

(e) A suit by a Muhainmadiiii for a share in the property to which ho became entitl- 
ed under a will left by his paternal grandfather, was governed by 
this article, and the plaintiff must show that he bad possession within 
12 year.s before suit. 86 P.L.R. 1902 ^30 P.R. 1902. 

(N.B.)—Sef, further, cases Nos. 1, 2 ft 3 under .the Heading ^8> — For a dis- 
tributive Share ’ under art. 123 at pp. 9^8 ft 989, supra. 

• 

(2) Suits involving the setting aside of alienations or deeds :— 

(a) A suit to«canoel an alienation made by the guardian of the plaintiff while the 
latter was a minor, and to recover possession of the property comprised 
in the instrument, would not he governed either by art. 44 or 91, hut ft 
only by art. 142. 6 A. 490 ; 3 A.W.N, 647, ;i 
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lot XY of 1877 (iKDIAK LIMITATION ACt). [Xtt. IH 

Scope of article.— (conliniKTci). 

A.— -SnitB falling within the Bxtie\t^-~{rontinued). 

(fo) A suit by a Mahoniedan boir to rceover property covered by a death-bed gift 
made by a father to the prejudice of other heirs, is goverued by this 
article and not by art. 91, because the deed is a nullity and thoro 
is no necessity to set it aside. 5‘2 IMl. 1805. 

(r) Where it is essential tn set aside 21 deed b(.'forc any other relief can be granted 
the suit will become barred unless the cancellation of the deed is asked 
for ill Lime. 75 P.K. IHOG. 

(f/) A suit to recovirr immovcjihlc propcM-ty alionsited under a deed which is null and 
void !iH against the plaintiff, is governed by this irrticle. 74 T'.B. 
1904 ; 2 P.li.R. 1905 A Cj. 8 O.C. 191. 

(c) A suit by the junior mcmbf'rs of a M 2 blal)ar iarirad'lov ^ declaration of the 
inviilidity of a l-tnimn hy a kaniaran i\s against them, is not governed 
by article 01, find is not barred even though brought beyond three years 
from the date of the deed. U 3d. 101 ; Cf. 10 M. 311 --- 3 ^T.L.J . 144 2 it 
p. 828, Miprn. 

(/) A suit to recover possession of immoveable property of a ward, alienated by the 
gmirdian w'tli the sanction of Court under Aet XTj of 1858, falls under 
this artielc. 5 C. 363 --5 C.L.B. 374. 

(*/) A suit to recover possession of jiropcrty, Jifter cjinccllation of n sale nnidc by 
the guardian of the plaintiff during the latter's minority, would be 
goverued by art. 44 if thr* guardbin were 21 lawful guardi.'tn ; if not, it 
would be governed by this article. Tn the former ease, the alienation 
would bind the minor until it i.*; set aside ; \vhcr 02 ts, in the latter, the 
minor would not be bound : he may lioat the siilc as non-existent. 
H A.W.N. 152. 

(//) A suit by a minor, who has at.taine.d m.iiority, to recover possossiou of pro- 
portics alienated, without necessity^ hy his guardian by a deed, is not 
governed by iirt. 44 or art. 91, as it i.s unueccssarv for him to got the 
* deed cancelled as a condition prccedrfit tn his recovering xiossessioii. 
7 M.hJ. 131. 

(i) A purchaser of joint f 2 imify property from a Hindu father without the consent 
of the son can be .sued at any time within 12 years before the possession 
of the purchaser becomes adverse under this article. 3 Horn. L.^. 682. 

fj) A decree is not a ‘deed’ or ‘instrument.’ A suit, therefore, to recover 
property covered by a compromise-decree is not governed by art. 91 
' but by th» article. 8 O.C. 191. (Current Index, Civil Procedure 

Code, S. 462). 

Sf'/i, further, cases noted under 2 irt. 91 under the Headings 'Examples of in- 
applleab^ity of article ' and ‘ Examples of applicability of arti- 
cle ’ at pp, 828 to 836 (both inclusive), srfprn. 

(3) Suit for possession— Court-sale a nullity 

When a sale in execution is a nullity so far as the rigbtsoof a third party are 
concerned, such third person may bring a suit to recover possession 
within twelve years from the diifo he loses possession. 26 A. 340=- 1 
A.Ji.J. 53. 
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&rt. Ill] Aot Xy of 1877 (INDIAN LIMITATION ACT). 

5cope of article. 

A. — Suits falling within the article. — (coyitinucd). 

( t) Suit by adopted son 

(n) A suit by an iidopLod son to set aside alienations by his adoptive nir>tlipr (widow 
of the bmt Dialo owner) before the adoption, is governed by this iirticlc. 
20 M. 12 M.Ii.J. 197. 

(?a) a suit by an adopted son to rceover possession of moveable and immoveable 
properties of his adoptive father in wrongful possession of the defend- 
ant, isa.'iiit for possession on title, and is governed not by article 
■W9 bul by this article. .2f» A. 10? 

(5) Suit involving setting aside of adoption - 

Where, in ft ^nit for possession, the plaintitT is not br>und to seek any diri'Ct 
ridief by way of cancellation of an adoption, it will be governed by art. 
1 12 or this article. 90 V.Ji. 1893. 

fN.fi.}' — Sre, finthcT, eases under arts. 118 & 119 under the [leadings 

* A.— Articles Inapplicable ' and ' B.— Articles applicable ’ at pp. 

890 to 902, supra, 

( 0 ) Suit by reversioner ; -- 

A suit by a reversifmor to recover possession of iiuiuovcable proiHSvty, on the 
ground that the alicnalion in favour of the (h'fendant made by the 
last owner was without (‘oiisidcratioii and was not binding on him, 
WHS governed by this article, as it was a suit for pobsessioii. 155 P.R. 
1883. 

(7) Assignee from reversioner 

Suit by . See 8*C.W.N. 536, 802 at p. 1009, supra, 

(N.JS,)—Scc, further, Haaos under art. Ill under the Headings 'Whether 
reversioner is barred if female heir is barred ' ^it pp. 1034 to 
1040 (both inclusive) and under tlic Headings, A, B, C & D at pp. 1011 
to 1047 (both inclusive), supra. 

( 8 ) Suit by son for property devised by father: — 

^ .4 suit by a son to recover immoveable jiroixjrty (on the basis of his title) com- 

prised in a witlheft by his Fitihcr to his detriment, wai> governed by 
this article, notwithsUudiiig his omission to sue for a cancellation 
of the will or for a declaration that itVas null and void. 5G P.B. 
1894. 

(9) Suit by the collateral of a Bonless proprietor (Piy^ab) 

A to recover possession of property in the hands of the propritor’s veudcc or 

donee, is governed by this article, sind will not 1)e barred simply because 
i^is brought more than G yoiirs From the date of the sale, there lieing 
no necessity in such a c.aKe to set aside the sale. The adverse posses- 
sion in such cases begins only on the vendor's or donor's death. IIG 
P.R. 1890 ; 18 P.R. 1895, 
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Act XV of 1677 (INDIAN LUUTATION ACT)« 


Scope of article.— (continued). 

A.— Suits falling within the article.— (continued). 

(10) Suit for declaration and possession 

A suit for decliiratioii of title; and for possession, in oonsoquenco of au adverse 
order passed under S. 210 of Aot VllT of 1850, such suit being brought 
after the present Limitation Act came into force, was held governed by 
the general liiiiilatioa of 12 years provided by this article and not by 
art. 11. 9 a 2.T0-11 C.L.R. 368 ; comiHire 9 C. 163-=11 C.L R. 409, 

which held art. 120 was applicable. 

(11) Suit under B. 331, G.P. Code:— 

A suit under S. 331, C.P. (lode, ought to bo treated as an ordinary suit for poR- 
Rossioii governed by this article or art. 138,, so far as the rights of the 
purchaser and tlio ^‘bafcl■uctor arc concerned. 18 If. .37. 


(12) Suit by purcheser:-' 

(а) Suit for possession by a jmrcluiscr instituted more* than 12 years after his pur- 

chase, would be barred. 15 B. 261. 

(б) A suit by a vendee of immoveable property to assert his proprietary right in the 

ostatc, is governed b\’ this article and not art. 113. 0 A.W.N. 9C. 

(c) Where lands were sold in execution of a decree, a suit to recover them from a 

per.son having title thereto was governed by this article. 15 B. 261, 

(d) A suit to obtain possession by n purchaser, by virtue^ of a sale of the vendor's 

right, .title and interest conve.3Td under private sale, is governed 
cither by art. 13G or this article. 2 A. 718. 

(f«) If, in a suit by a vendee for possession, it be found that Acither the plainlifi nor 
the vendor was in posKcshioti within 12 years prior to suit, the suit 
would be. barred. 1 A.SV.N. 70. ^ 

(y.B.)--Soe, further, rases under the lk|{idings, * Scope of article' and 
* Purchaser at a private sale ' at pp. 1009 to ICll (both inclusive). 

(13) Suit for possession— Settlement within twelve years 

Whore sottloment was mode within twelve years before suit wth the party from 
whom the plaintiff claimed and the defendant admitted that sottleinoiit 
was made with the party in possession, the plaiutifl’s suit for possession 

was not barjKsd. 24 W.R. 315. * 

a 

(14) Suit based on compromise in previous suit. 

A suit to recover poacession nf land, based on compromise effected in the course 
' of a previous litigation between the parties, was geverned by article 145 
furthci^rt. 144 of this Act) and not by article 113 (=^113 of this Act) of IX 
appS7i. 25 W.R. 521. 
file*' ^ 

?gee for poasesBion after foreclosure. 
possesstei^i'ffii’S^*^' obtain posse-ssion after foreclosure' would be in time if 
a sale iii't within 12 years from the date of the expiry of the year of 
^omiconitaiited by foreclosure-proceedings, though more than 12 years 
„ ^ date of default, which entitled him obtain posse.<)Rioti, 

/ rU^'fe-»CX.K.5«3. 
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Scope of article.— 

A.— Suits foiling within the article.— 

(IG) Suit by mortgagee-puFchaseF. 

In a suit for posscRtion of mortgaged property by a decroc-liolder-xnirohascr in 
execution of his mortgago-decree, against the purchaser of the same 
property in execution of liis nioiicy-decroe, limitation runs from the 
date the latter was put in possession hy the Court Amin. 3 A.W.N. 
192 {follov'ing 4 A. 184.) 

(17) Suit on mortgage by person out of possession. 

A suit on a mortgage by a person out of posf^ssion for more Uinn 32 years before 
the mortgage, some strangers having assumed iiossession as against 
the mortgagor, would be barred under this article. 18 M. 193 - 4 M.L. 
J.i27r). 

(IS) Suit for redemption against stranger:— 

A suit, ill which it is found that a stranger had held possession not from the 
mortgagee but under the Crovcmmciit under a title adverse to that of 
the for more than 12 years, was held barred. 2 M. 22C. 

(19) Suit by mortgagee-purchaser for share purchased : — 

Where the mortgagee with iiosscssioii of the entire undivided estate purchased 
a certain share therein, while the mortgage subsisted, from one who 
was not in actual possession, andf the mortgage was subsequently 
rodoemod by the purchaser of the equity of redemption of the entire 
estate, a suit by the mortgagee-purchaser for recovery of possession of 
the share purchased by him brought more than 12 years from the date 
of the mortgage to him, would be barred. 14 G. GT4. 

(20) Suit by mortgagee by conditional sale 

A suit to recover possession by a mortgagee by conditional sale, instituted more 
than 12 years '^ter the date fixed for repayment of the hiortgago- 
money, was barred either under this article or art.^135. 35 i*.R. 
1899. 

(21) Suit by mortgagor’s representative against stranger :— 

A suit by the representatives of the mortgagor to have their rights declared to 
^ the mortgaged property against a person (who had redeemed the 

. property cloimjpg as the mortgagor's heir) in possession for more 
than 12 years before the suit, is barred by limitation. 3 A.W.N. 178, 

(22) Suit against a conditional mortgagee 

This article governs a suit for redemption by the mortgagor againfit a condi- 
tional mortgagee who holds the mortgaged property, after the expiry 
of the mortgage term, adversely and in -hi^own right under the terms 
of the conditional sale and not art. 148. 2 A.W.N. 84. 

(23) Bait for ndemption of kaaom 

A suit was4)rought for redemption of a kavom of an earlier date and a smaller 
sum. The defendant set up a renewal of a later date and for a larger 
sum more than 12 years before the present suit -)wledge of 

the plaintiff. jETtfZd, the suit was not barred. 13\ . 
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iot XY of 187t (iNDiAM nMrmion Act). [Art. 141 

Scope ot article.— (f'CrtiHuiwd). 

A.— Suits falling within the article.— (continued). 


(21) Bolt for redemption against redeeming co-owner 

Where a co-owncr of r-orbaiii property, after redeeming a mortgage thereon, 
obtained posse.^sion of the whole property and continued in possession 
for more than l*i 3 'oars, a suit brought thereafter by the other co- 
owncr to recover )iis share in the property was barred, art. 1-1 fl not 
being applirahle to the suit. 20 B. 500.- . 

Cy., n B. 422 : 11 B. <125 & IG B. 1‘Jl. " 


(25) Suit for poBsesBion from an IJaradar holding over:— 

When plaiutilT imrciiascd a taluk at an auction, it had been held by the defend- 
ant under an iniexpi reel i/am; tlic. defendantfbntinued in possession 
even .after the expiry of the ijura. Foi^ suit plaintiJT to re- 

the proi) 0 )‘Ly, the eaiiso of actionjUP^ B Uj/fj^ Sker the 

expiry of the ijoru, and if the suit wore bi^onght from 

that date, it would he in time whether ai^iclo ISOipr ap- 

plied. 0 (J. ,‘1G7 -1*2 C.'L.R. 19. CvmiHire W.K-.Gap. p. 375. ^ 


(20) Suit againBt poBBesscr by fraud:— 

Where a person obmins friuiduh3nt ])o.s.seH.sion of certain property, a suit to re- 
cover the property would l>e in time if brought within 12 years from 
the date of such possostsion. 13 C. 203. 


(27) Suit by a member of a family not ^oint : — 

If, in a suit for possession by a iiieinher uf a family admittedly not joint, the 
jdaiiitif! does not prove possession within 12 years before suit, the suit 
must fail. 11 C. 010. 


(28) Suit for land abandoned 

The mere fact of abandonment cannot deprive the owner of liLs proprietary 
e right ; and a suit lo recover possession of the land abandoned, institut- 
ed within 1*2 years from the daU' of such abandonment, is in tijae. 85 
P.R. 1892 CP.Bc) ; 

^ ''S’ . ’ 

(29) Balragi*B buU for recovery of hie property W ' 

Where a Ifindu became a bairagi and, during his absence on pimma|ie, his 
property was in another's possessiorif in a suit by him pp his return 
from pilgrimage to recover his property, ihe q,uostion for . decisi^ .was 
whether thS possession of that other was a^'i^ely to, or "isx Iriqt ||r 
the owner. 1 B.L.R.A.C- 114-10 


(30) Suit for property under an award 

A suit for the roccflery of immoveable property 
, this article. 23 M. 593. 





an award, is governed by 


(31) Aueestor barred— Heir barred • 

If the plaintiff's ancestor was barred in asserting his^ right to succeed to a 
Zemindari, the heir would be equally barte^i '^^7 34^M.L.J. 

250. t % 
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Irt iW] Aflt XV of itylf {iNoiAN uiurisioitr actJ; 

Scope of article.— (con(MHMi)< 

(82) Balt fn eadoved properti':— '* 

(a) WHere property endoinred to perpetuate tlie worship of a household idol was 
sold in execution of a decree, a suit by the trustee to recover the pro- 
perty was governed by the 12 years' limitation. 9 B. 169. 

{b] A suit by the presiding lin^ayat priest of a Afof A to recover possession of 
lands alienated' by his predecessor in office, on the ground that the 
tnath*8 lands were inalienable, brought within 12 years of the death of 
such predecessor, was not barred. 10 B» 84. 

(c) Suit br ought hy the trustee of a toiniilc to set aside an alienatian of trust 

pKiperty by way of lease is governed by this article, if the original 
lessor was not thetrustee of the temple. 27 B. 873=5 Bom. L.B. 241. 

(d) Where^ ,tW manager of a math sold the miras malki of certain lands 

M||tertain]hg to the iitafA, a suit by a successor in office to recover 
^ {RMssiotf^l the lands brought more than 12 years after the death of 
m- vendor was barred, the oiroumstauoe that, during the interval 
^ b^ween the death of the vendor and accessioji of the plaintiff, there 
was no lawful manager not saving limitation. . 18 B. 507. 

(e) In a suit by a trustee of a Malabar Devaaom to recover for the Devasom 

possession of the land demised on kanam by his predecessor, the 
defence was that the defendant had been in possession for more than 
12 years asserting the title of kawindar with the permission of the 
plain tiii’a predecessor. ifi7d, that the suit was not barred by limita- 
tion. 18 M. 402. 

(f) In a suit by a dharmakarta disaffirming the acts of his 'predecessor, 

time begins to run from the date of the plaintiff’s accessiou to the 
office. 13 M. 277. 

But compare 23 M. 271 (P.G.)~27 1. A, 60. at p. 1087, infra. 

• 

Balt for partition agalnat mortgagAOs--- 

A suit for partition against a mortgagee of joint property, wlS> has been in 
adverse possession for more than 12 years, is barred by limitation. 3 
P.L.R. 1902. 

^ I alt jar Patwari 

■ Thf^mmitation for a sui^ by a Patwari to recover possession of certain land 
belonging to village service holding, must be brought within 12 yearn 
from ^ date of his appointment as Pat^ari^ since the possession of 
^ , defaw^b^ame adverse only from the said date of appointment 

Soli tb ravlvid^^wment over watofoouna 

The-period bf limUion for a suit to revive a righr of easement oyea* a water- 
coone, enjoyed continuously for more than the piesoriptive period and 
in^fered with by defendant by diversion of water to his own fields, 
^ must be brought within 12 years from date of obstruotion, being of the 

nattt%of continuing nuisances. 4 0.F.L.B.16 [/bl&nmpGC, 894 

0 . 0*1 


(38) 


( 86 ) 



i08d iot of (UTDXIIJ LlMWAIIOif act). 

Scope of article.— 


(36) Suit for land wrongfully taken :— 

A suit for pottsession of immoveable property wrongfully taken by defendant 
must be brought within 12 years from date of such illegal seizure. 3 

u.p.L.R. ica. 

(37) Distinction between this article and article 118:— 

A suit for recovery of land is governed by this article and when plaint- 
iff’s claim was only conditional, on payment of a sum of money, it is 
governed by art. 148. U.H.K. (18Q7-1901), 44G {rof erring to 10 M. 
L.J. 208). 

(38) Non-partioipation of profits 

Plaintiff and defendant became entitled to share property of their parents, 13 
years prior to suit. A suit by plaintiff to share ih the land in posses- 
sion of defendant was barred by limitation, plalntifi having received 
no benefit from the land. L.B.R. (1903), 184. 

(89) Suit for possession on allegation of trust : — 

See 97 P.K. 1890 . No. 7, p. 1053, supra. 

(40) Suit based on relation of uralan i^|||h 

Sec 3 M.L.J. 213 (Case No. 2 sA p; 


(41) Suit for management of trust property : — 

is governed by art. 124 and 1 time comuicnciug to run from the date 

of possession of (IcfciidantAr bis predeccsid|jL hi title adversely to 
plaintiff. .4.W.N. (1905), 69- 2 A.L.J. 304^|Kiirrcnt Index, Limi- 
tation Act, arts. 124 and 144). 


B.— Suits not tailing withiii the article. 

(1) Suits involving the setting aside of deeds y 

(a) This article is inapplicable to a suit where the cancellation of an instru- 
mont or a declaration of its inviilidity is the RubstauLial relief sought 
for and the recover}' of land is only an auxiliary or incidental relief in 
it. 25 A. 1 (P.C.)^4 Bom. L.ll. 832^-6 O.W.N. 849. 

(5) A suit for possession by sottJug aside a deed is not necessarily one falling 
under this article. Such a suit is one falling under art. 91. 15 &. 68 — 
14I.A.148(P.5,;„u_ 6 

(c) If the transacti^gp plaintiff (a ward) is con- 
cerned, possession o non-existent, and may 

ttvaiy^^pj ^ B.L.R. A.C.’^ period of limitation of 12 3'oars in bringing a 
S' however, the transaction is one which the 

^,xiperty under an award hannot recover possession without setting it 
K)r the rGc<#er}' of immoveab.. pf cases art. 44 will not, and to tho latter 
, this article. 23 M. 593. 

m bured-Heir barred;- void. Whor^such a eontraoti is 

be plaintiff’s ancestor - ® 

'* Zeinindari. f* nnder it. The minor need not seek a 

• I 2 ^ , ot the contract. 30 C. 639 =7 C.W.N. 441 (P.OJ 
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lift, Itt] Aot XY of M77 (INDIAN UMilATlON act). 

Scope of artlete.—(contituied). 

B- — Suits not falling within the srtiolB.—(eoniinued). 

(e) An alienation, which Ib void, ro far as the interosts of the plaintiff in the 
alienated property are concerned, need not be set aside. The plaintiff 
may recover the property on the ground of his title by availing himself 
. of the longer period of limitation allowed by this article. To such a 
suit, art. 44 will not be a bar. 12 C. 00 {following 6 I. A. 110). 

(2) Suits for pre-emption: — 

(a) This article does not apply to sniU for pre-emption. 5 C.W.N. B88. 

(b) This. article is inapplicable to* a suit to recover possc.sHioa of immoveable 

proxicrt}’ where the suit is for pre-emption and the subject-matter of 
thg suit docs not admit of x>bysieal x^ossossion. 24 A. 17 (P.C.) '"5 G. 
W.N. 888. 

(c) A suit to declare a right of pre-emption against the heir of a mortgagee by 

cohditionalsale, who has foreclosed, isgovoruod by art. 120 and not by 
this arti%. 3 Bom. L.li. 707. 


(3) Suits by reYeraioneri ^ 

(a) The article is iiiax)])lical^MP a suit by a reversioner brought after the 

widow's dciith to contest an alienation made by her as being without 
necessity, it being governod^by art. 141. 110 P.H. 1892. 

(b) Where a Hindu widow who war, nndiT an arrangement with her husband's 

cou^K. in possession x:ertain of her husband's sincestrnl estate for 
lliij|Aiicnatcd the property, a suit by the reversioners on her death to 
rd^cr it from the alienees would not bo governed by this article and 
would not be barred. 8 C. 224-^8 l..\. 210 (PX.)* 

(c) A suit b)- a reversionpr to recover poswc.ssion of property gifted away by a 

deeo;iscd sonleas proprietor, would lie at any time within 12 years 
from the. date ft the donor’s death, the suit for a declaration of in- 
validity of the alienation being uuDccc.s6ary in such ca^s. 03 P.L.Bi 
1903 - 56 P.R. 19a3 (F.B). 

(rZ) Held, that, in the Punjab, adverse x>ossession by a trespasser as against a 
widow' during her life cannot be adverse against a reversioner, and a 
^ suit by the latter to recover prox>erty is governed not by this article but 

by art. 141, the^uusc of action accruing from the death of the widow 
and not from the commoncemciit of such adverse possessiou. 41 P.R. 
1904. , 

See, further, cases under art. 141, stqtra. 


( 4 ) 


( 5 ) 


Suits on mortgages. 

(a) A suit for foreclosure or sale, based on a mo^age by conditional sale, is 
governed by art. 147 and not by this article. 16 M. 64. 

{b) Art. 148, and not this article, relates to a suit for redemption of mortgage. 
IJP.L.R. (1900), 167. 


Ti^sfor of land by avulsion:"' 

According to the custiom of the liias, the transfer of land ^ 
river to another by a sudden change in the'T 


side of the 
ivor, or by 


1S9 
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Scope of article.— (concluded), 

B.'--SuiU not falling witbin the article.— {concluded). 

what is called ‘‘avulaion," cannot affect the proprietary right. And 
where, at the time of such transfer, the plaintiff was dispossessed of the 
land, a suit to recover possessiou was governed by art. 142. 84 P.R. 
1889. 

(6) Bolt by minor on coming of age 

If the cause of action has arisen during minority of a person entitled to sue, he 
must sue within three years of his attaining majority. Otherwise, his 
suit will be barred. 38 P.^B. 1897. C/. 24 M. 387 (P.C.) at p. 1086, 
infra, 

(If Endovod property— Balt against assign of last manager :c- 

A suit by a person interested in an endowed property for dispossession of an 
assign of the last manager, is not a suit for possession within the mean- 
ing of art. 142 or this article, but a suit for a declaration of the right of 
the third person, and, as such, was govern^ by art. 120. 8 P.B. 1899. 

(8) Bait on allegation "bf possession and dispossession 

A suit to recover possession of certain land on the allegation that the plaintiff 
had bought the land and obtained possession thereof and his posses- 
sion was obstructed by the defendants, was governed by art. 142 and 
not by this article. 14 H. 458. 

(9) Buit InvolTlng the setting aside of an award 

See U.B.R. (1892-96), 475 ^No. 6 at p. 1058, supra. 

/.— * PoMBMiOtt.* 

(1) Possession, meaning of 

— implies actual physical possession or defention in technical language. It 
g implies not only a foot but also an intention (i.e.) not only the fact 
of the thing being under the control of the possessor but also the in- 
tention on the part of the possessor to hold it so as to reap exactly the 
same benefit from it as the real owner would, and to exercise the same 
rights over it, even though he may be well aware that he is not the 
real owner and has no claim to be s(^ 8 A. 24 (at p. 31). 

(2) Possession m defenoo 

^ {a) PoBsession, thodgh without title, can be set up in defence of a suit. 9 W. 

R. 124. 

(5) 8ee^ 21 M 58, No. 6 at p. 1052, supra. 

(c) See^ furt^jT, oMes under the heading * Possession ' under art. 142. at pp. 
10^'do fOls, supra. 

(3) Elfoot of s;^^^Ueal possession 

(a) ft loMo purports to be a perpetual lease without reversion to the 

^prantoTR, and no rights reserved to them, hut only a nominal rent, 
f ' . symbolical possession hr against the grantors would not save limitation 

as against the lessees, 18 C, 620. 
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(6) A suit by the auction-purchaser of the rights of a sharet in a mou^aTi, who 
had obtained merely symbolical delivery against the prepetual lessee of 
the property, would be barred if not brought within 12 years from the 
date of the lease. 18 G. 520. 

(c) Where the purchaser of certain lands at a Court-sale obtained only symboli- 
■ cal posseHsion thereof, a suit brought by him to recover possession of 
the property more than 12 years after the purchase was barred by limi- 
tation. 2 Bom. L.R. 407. 

{d) As against the judgment-debtor, the formal deliver}' of possession to an 
auction-purchaser amounts to an actual possession. 103 P.R. 1684 ; 
'cf: 25 B. 858. 

(c) This article relates to a case where the formal possession of an auction- 
purchaser has been disturbed by the judgment-debtor or his assigns 
continuing in possession. 2 Bom. L.R. 1021. 

(/) Adverse possession for more than 12 years is a sufficient defence against 
an auction -purchaser, who hod merely obtained symbolical possession. 

- ir> B. 72$. 

(g) As between judgment-creditor and judgment-debtor, or their representa- 

tives, symbolical possoasion is as good as actual poscsssion. Purchaser 
can sue for possessiou within 12 years from the date of symbolical 
possession. 25 B. 358. ^ 

(h) An auction-purchaser at a Court-sale, who has obtained symbolical posses- 

sion. or his assigns, may sue the judgment-debtor for actual possession 
within 12 years from the date of obtaining such symbolical poBsegsion. 
25 B. 275. 

fij Where, notwithstanding n decree against defendant for posscKsiou and 
symbolical delivery of poseesgion to plaintiff (the defendant’s plea of 
permanent tenadoy being found against him), the defendant continues 
ill possession assarting a right of permanent tenancy, such poBsession 
will be adverse and plaintiff will have to sue within twelve years from 
the oommenoement of such adverse possession, if G.W.N. 292. 
(Current Index, Landlord and Tenant). 

(J) See cases under the same heading under art. 142. 7 C. 416 ; 10 G. 993. 

(k) See under arts. 137 & 188 at p. 1012, supra, 

• (/) See 24 C. 715— Case No. 2(d) at p. 1012, supra, 

(ta) See 23 C. 536— »9dd No. 6 at p. 996, supra. 

2,—* Immoveable property,* 

(1) Toda Glras Hak:- 

(a) Bight to a Toda Oiras Hak is an interest In immoveable property. 13 B. 
L.R. 254^10 B.K.G. 261-21 W.R. 178=^1 1./ ' ,, 34 (P.G.) 

(5) Toda Oiras allowance is not immoveable prop||rt>V ^ B.H.C.A.G. 189. 

(2) Trek:- , 

(a) Standing tree is immoveable property. 19 B. 207. V s 

(6) A suiP for possession of a tree is governed by this arti^ d not by art. 55, 

as the tree, being attached to the earth was, untiP •, * immoveable 
property ’ within the definition of Act 1 of 1866. 112 P.R. 1864 ; 19 
B.207. i 
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2.—* Immoveable proper#^-*— (concZudt'd). 

(3) Grant of allowance : - 

A suit to recover ccrlain allowtince endowed by the Pcifihwa to be paid out of 
tho rcvcuuc derivable from certain forts etc., and stopped by the 
British (rovernment, after some time, fell under s. 1., cl. 12, as the 
grant was of the nature of immoveable property—jMir SAiuiENT, j. 
rer Mum'tMjE, j. — Tho Kuit did not fall under s. 1, cl." 12, as the 
allowance was not immoveable property. 5 B. 322. 


(4) ProfltB of a kul or water-course. 

A suit relating to an aocoutit of thc.incomo and expenditure of a kul ur water- 
course jointly excavated by the parties, is a suit relating to immoveable 
property, and is governed by this article or art. 142. 57 P.B. 1898. 

- fti 

(5) Right to manage aaranjam lands. 

A right to. pcffisossioii and maiiHgcmont of certain saranjniti villages being an 
interest in immoveable property, a suit to recover the posscsBion and 
management thereof will be barred if thef defendant proves adverse 
possesKion for more than 12 years. 15 B. 247. 

. 

(G) Right to officiate as priest:— 

A right to oiheiato us priest at funeral ccremonios is in the nature of immove- 
able property. K) C. 73-:il3 C.L.U. 2G3. 

(7) Right to flth ^ 

(a) A — ^ in waters, which c^ver land bclongw, loaiiothor, is not 

iminovoablc property within the moaning of S. 9 Jltbo Specific Relief 
Act, immoveable property intended to bo dealt with by that section 
being something of which actual physical possession can be given and 
taken. The words cannot include ificorporeal rights. 19 C. 514 (F.B.) 
[PiussEP and Pir.OTT, w., disaentin^. 

(b) Qowpare 20 G. 446, which decides that a jalkar or right of fishery, as be- 

ing a benefit arising out of land covered by water, oomos within the 
definition of ‘ immoveable property * in tho General Clauses Act (I of 
1808) and is therefore immoveable property under S. 106 of the 
Transfer of Property Act. 

On this point see, also, 5 M.L.J. 95. 13 M. 5^^ 12 B. 221. 


( 1 ) 

(a) 


J.— 'Or anf Interest In immoveable property.* 

A suit for possession of mango trees growing on the land of plaiutif! is a suit 
for an interest in immoveable property. 16 B. 353. 

A suit lor dcclarat^n of plaintiffs right to lands and to have their name^AT' 
gistored in the Revenue records, is not a suit in respect of an intcAK 
' in immoveable property so as to fall within this article. 19 B. 43. 


(3) A hereditary office is immoveable property or an interestrin immoveable pro- 

perty. 9 B.H.C.A.C. 99. 

(4) ,' Grant of an allowance for the support of a Hindu temple is an interest in im- 

moveable property. 6 B. 546, 
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J.— ‘ Or mny Interest la laimoveable property, ’--{concluded). 

(A) Buit for properfcieB attached to oiHoe 

(1) A right to the land which is only secondary, and dependent on, a right to an 

office, is nut governed by this article, as it is not a suit for x>osses- 
sion of immoveable property within the meaning of this article. 26 M. 
118. 

(2) A* claim to an emolument of an hereditary office, is not one for the possession of 

an iiitorcst in immoYoable proxierty, and is not governed by this article. 

22 M. 351. 

(B) Easement 

A right to 40 easement is an interest in imi&oveable property. A suit to recover 
such a right will be governed by this article. 5 ^1. 258 (255). 

(C) Jalkar • 

AJalkar is an interest in immoveable proxicrty, 3 C. 27G - 1 C.L.U. 592. 

(!>) Ppollts ef a water-course 

See 51 P.K. 1898, No. 2, at p. 1051, supra. 

m 

4, — ’Not otherwise provided for.’ 

Case in which it was held that art. 127, w'liich was sought to bo applied by 
plaintiff to her suit, being inapplicable, it was held that this article 
was apxilicablc. 18 0. G42. ^ 

^ S.—’ Adverse Possess/oii. ’ 

jf (General). 

(1) Definition !— 

(a) There can be adverse possession only when possc^Kion is with a person claim- 
ing os of right by himself or by persons deriving title from him. If 
the possession igpmes to an end by vis major (e.g.t submergence of the 
land), the constructive ponsossiou rests not with the tresipasKors, but 
with the true owner, d Bom. L.It. 5-37 » 29 C. 5?8-'-29 I. A. 101 
(PC.) 

(5) Possession must be in some way or other ostensibly adverse before it can 
cause limitation to run, and when there is no actual deprivation of 
^ any right, there must be a manifest and known assertion of a title 

incompatible v^h that of the disseizee. 4 Bom. Ij.R. 721. 

(2) Original poisesalon being friendly:— ^ 

When once a friendly relationship is established {e.g.) that of a mortgagor and 
mortgagee, that relationship will continue unless and until some- 
thing is done to render such possession hostile. 2 M.H.C. 862. 

'■ -Tacking:— ‘ * 

(a) The possession of one trespasser could not be added on to .that of another 

so as to complete one’s title by adverse possession. 2 O.W.N. 815. 

9 

(b) A mortgagee from a trespasser cannot tack his own' possession to that of 

his mortgagor (a trespasser) in computing the period of twelve years , 
as against the real owner. 189 P.B. 1889. 
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(Geiieral).'»<o9n^n«i«d)/ ;■ 

(c) A perfion can tiusk on tbe period of hia own .adverse poBsMsion to that of 
hiB predecoHaor in title as against one who has merely obtained symbo- 
Ileal possession of the property. 19 B. 620« 


( 4 ) ..^CaaM of motion ■ 

The cause of action arises, in oases of adverse possession, whenilile odver^ 
possession commences. 6 G. 692=^5 G.L.R. 605* 

(5) Maturo of peoof 

A defendant pleading advene possession must prove to the satisfaction of the 
Court, that his possession has been nnniiKtakahly in his own right and 
* to the exclusion of the plaintiff. 5 A.W.K. 51. 

(6) Gommoncomont of— Judicial determination of title * 

Where the claim was for possession of an alluvial land, and there was a judicial 
determination of the area of the land and the plaintiff’s title thereto, 
and the plaintiff's suit was instituted within 12 years of such judicial 
determination, it was held that adverse poBsession commenced only 
after that date and that the suit waa in time. 19 G. 169 (P.C.)-18 
l.A. 106. 

(7) Bxtlnetlon of title 

As between private ewners, more than 12 years' adverse possession not 
only bars the actual owner, but creates a prescriptive title in the pos- 
sessor. 16 P.R. IHSC. 

(6) Once there is adverse possession for more than twelve years, the plaintiff’s 
rights would be extinguished. The mere circumstance of transfer of 
rights or supposed rights can’t give a fresh start of limitation. 17 
W.R. 377. • 

(8) ExtinoUon of equity of rodemptiou *r-, 

An equity of redemption may, in the case of a usufurctuary mortgage, be extin- 
guished by adverse possession on the part of a stranger while the mort- 
gagee continues in possession and the period for redemption is still 
rujiniDg. 6 C.WiN. 601, 

(9) ^Poraoat nndw ditahllity t— 

If a person under disability when the caus|^ of action arose, does noT m, 
within three years of the cessation of^ the disability, to enforce his 
rights, his rights would be extinguished. 24 M. S87(P.G.)=:'98 l.A. 
81=:»3 Bom. L.R. 303. 


(10) Gummanoamant of lima 

(a) A suit for pOBfession should be brought within 12 years of the date when 

the possession of the defendant became adverse. 6 C. 726 si 8 C.L,B. 
*90. 

(b) A suit for recovery of possession of certain land, if brought within 12 years 

from the time when there was any necessity or duty lying upon the 
. plaintiff to assert his rights in those lands againet the persons in pos- 

scBsiuii, would be in time, 6 C. 644 »6 C.L.B. 71* 7 LA.1(F.0.) 







(c) Vihetetkputtah wu executed in ^riaaiicC ofadeone enforcing epecifio 

perfonnjince af an agreement to lei lands on lease, in a suit by tbe 
decree-holders or their assignees to recover possession of the lands, the 
A period of limitation will be computed from the date when the j^Utah 
was actually granted. 19 G. 646. 

(d) The cause of action for a suit by a purchaser, whose application to have 

his transfer registered was refused by the Zemindar, arose from the 
date of such refusal, and not from ^ho date of the purchase. 20 W.R. 
'••'125. 

(r) Where a decree of Court ostablishcH tbe sub-proprietary right of a person 
thereby outitling him either to a settlement or sub-settlement, it 
gives a start to adverse possession as against the whole world includ- 
ing any one claiming to lie talukdar or superior proprietor of the same 
estate. The taliikdar'i suit, therefore, brought more than 12 years 
from the «datG of such decree, will bo barred. 23 C. 487=3.23 I. A. 8 
(PC.) 

(/) See 14 C. 323, No. 7 at p. 1023, mpra. 



— Benamee traniaetions i--- 

(<f) The article is applicable to a suit for the recovery of immoveable-'pcbperty 
against a bemviee purchaser denying the title of the real purchaser. 


7 ^fW^.N. 91. 


(b) In a case of benamee purchase in execution by defendant and possession 
thereunder iu trust for plaintiils, adverse possession will commence 
against the plaintiff only when- the defendant disavows the trust. 


1 A. 403. ^ ^ 

(12) Poiusiion of part 

Occupatiou by a vrrong-dciOT of a portion of a land cannot be held to constitute 
constructive possession of the whole so as to enable iSm to obtain a 
title by limitation. 31 C. 897. 


(15) ^PoBieuion by a flaetuailng body of persons 

^ Acts at different times by a ffnctuating body of persons do not amount to ad- 
verse possession^ to constitute wliicb, the possession must be adequate 
in continuity, publicity and extent. 31 C. 397. . 

(14) --^Limltod interest:-— * 

Under this article, the defendant’s possession must be shown to be adverse ; 
if the possession be adverse to a limited extent and not absolutely, it 
can operate as a bar to that limited extent^ 6 Bom. L.B. 186. 

( 16 ) aright 

The adverse possession of a right may be entirely distinct from the adverse 
pcNwession of tangible immoveable property ; a right to sue in respect 
of the former arising possibly on open and avowed assertion or mani- 
fest adverse exorcise of such right ; while the right to sue for posses- * 
Sion can commence only when the possession itself (and not a mere 

VIII 140 
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8.^* Kdvene pouessloA. 

A^(Qeneral).— 

claim to scttitB minor right) becomes adverse to the rights of the person 
alleging title, which it cannot be as long as thAt person is not entitled 
to claim possession. >i Bom. L.R. 7*il. 

^ .(16) Ai against Government 

Possession, by Court of Wards managing a Zemindari, in the mistaken 
belief that certain hill tracts belonged not to the Government but to 
the Zemindar, Ward of Court, such possession being acquiesced iu by 
( f overriment officials also under a mistaken belief that the property 
did not belong to Oovernment. hM not adverse to Government. 9 C. 

* W.N, 553 (PtC.) (Current Index, Hill Tracts). 

(17) Advene poiWMlon, what constitutes -Forest lands:— 

In the case of forest lands, cutting wood, gathering forest prodiioe and pasturing 
cattle under the belief and assertion that the tracts whereon the above 
acts were excreisod formed portion of .plaintiff’s Zemindari estate, 
were Uehi to be evidence of adverse possession. 0 Af, 285. 

(18) Advorsa possession— Eifeot of attachment :— 

The attachment of a property by a decree-holder does not arrest the running of 
time in favour* of a ‘trcspiisser liolding the property adversely to the 
judgment-debtor, nor prevent the acquisition of title by prescription. 
11 3U. 

(19) Adverse possession— Lands of a religious endowment 

(a) The hereditary manager of a religious endowment sold lands belonging to the 

cjidowincut as well as the right of management. The vendee enjoyed 
the lands for more than 12 years during the life-time of the vendor'. 
The son of the vendor sued after AiAh of his father for the office as 
, well as the lands sold. The Privy Council /leid that there was no 
distinction between the churn to the office aind the claim to the lands, 
both being governed by art. 124 and that, if there wore any distinction, . 
Ihis article would apply to, and bar, the claim to the lands. 23 M. 
271 =.-27 I. A. r>9 (P.C.) [reversing 19 M. 243] . 

(b) Possession of lands of -i religious endowmeut held adversely to a predecessor in 

office for more than 12 years, woul^bar also the successor. 23 Af. 480, 

' (20) PosMiilon ai betwemi membera of a Joint Hindu family 

Where the plaintiff’s father and defendant’s father were brothers, of whom the 
former predeceased the latter, leaving the plaintiff a minor,', and the 
whole family property remained in the possession of the defendant 
for more^than 12 years aftc^ the death of his father, a suit to recover 
• the whole property or the p^intiff's share in it, instituted within 12 
years after the death of the defendant’s father, was barred, so far as 
the plaintiff's claim to recover more than his own share in the pro- 
perty was concerned, and was not barred so far as the plaintiff's share 
was concerned. 4 Bom. L.R. 185. 
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Advene posMe8sioa.*--{cenlinued), 

A. — (General). —(con/intttfd|i 

(21) Advene possesiion- Joint family property poBsoiiion !— 

The widow’s possession of a Hindu joint family property may bo presumed to 
be wflh the consent of the membors. But if tho widow is in un. 
distil rl)od possession of such property for a length of time without thp 
cciisoiit of the members of the family, and not on account of her main- 
tenance, her possoBsion will be adverse to the members of the family. 
8 A.W.N. 133 ; 7 A.W.N. 43. 

(22) Joli\Jt Hindu family— PouetBEon^ of fathpr 

So long as tho family propc*rty remains in the father, under such circumBlancos 
as to be on behalf of the son, adverse possession docs not arise. It 
coimineiiccs only when it passes into the hands of strangers to tho 
family. 27 B. 31. 

(23) Joint family property— Non-partleipation: — 

Merc noii-particii)ation of profits and a1>soncc would not coiistituto adverse 
pos.sc8sion. 11 B. dOfi. 

(21) — Joint family against individual memben : — 

Where lands, granted to one of two brothers of a joint Hindu family, wore held 
by the joint family adversely to tho individual interest of tho grantee 
and his son, Udd, by the Privy Council that the grantee and his son 
had lost their rights. 24 M. 387- 23 l.A. 81 (P.C.) 


(25) Poiiesiion among Hindu co-widows:— 


(26) 


As between Hindu co-wido^▼8, the possession of oiio would not be adverse to the 
other, especially when the latter is in receipt of a maintenance allow- 
ance from the fortoor. 12 W.K. 158 ; 8 B.L.ll.A.C. 289. 


Jangle lands ' 


titli ; - 


In the case of jungle lands, in the absence of proof of exercise of’acts of owner- 
ship oil either side, possession must bo presumed to have continued 
with the person to whom they rightfully belong. 16 W.B. 102. 


(27) ^ — PoBieiiion follows title 

Lands of such a nature and description, as that no one can be said to be in 
possession of, may be presumed to be with the parties with whom the 
title rests. 24 W.K. 410. • 


(28) Khoti lands— Deeiiion of Survey Officer : — 

Dacisioii of Survey Officer as to nature of tenure docs not affect limitation, but 
it begins to run from the* date of preparation of botklutt. 34 B. 426 ~ 
2 Bom. L.R. S2S. ' , 

(29) Khoti landi-v4Sooimencement of time against purchaser :— 

In the case of a purchaser of a share in a khoti, who was kept out of possession 
by the other sharers, limitation begins to run against him from the 
date of his purchase. 24 B. 104. 
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(30) of 

It is of the esscinM of a title by adverse possession that it musir relate to some 
property which is recognised by law, 6 Bom. L.B. 428. 

(31) Small ploee of land 

Mere use of a small piece of defendant's land for fixing the plaintiff 's ladder 
upon is not adverse possossion, imd such use, oven if it existed beyond 
twelve years, wo^ld not give a prescriptive title to the plaintiff. 68 
P,R. 1890. 

(82) Htisliaiid*s potsoielon not adverie to wife:— 

'Where a l^usbbnd living with his wife remained in pohsossion of, and managed, 
his wife's property, his possession of such property was considered to be 
bis wife's. 24 W.R. 274. 


AfltX 
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(Ocncral).— (ronfinued). 


(38) Ai botweon4|jplliihom6dan co-heln:— 

(a) Where — -^the eld'jst son was left in possession by an agreement of compromise 
by all 00 -heirs confirmed by Court’s decree, a suit by the purchaser of 
/ the right, title and interest of one co-heir, brought within 12 years 
from the date of the decree, Jield not barred. 3 B.L.B. W.B, 29 

(P,C.)=fl2 M.I.A, 360. 

lb) In a suit by a Mahomodaii lady to roccncr her share of the family property in 
the hands of her brother, the latter must show that he was holding 
adversely to his sister for more than 12 years before suit. 1 A.W.27. 
113, 


(84) PoiMulon u between oo-ihmn:<- 

(a) Possession or occupation of joint property by^She oo-shuror does not constitute 
i. adverse possession against any other co-sharer, until there has been a 
disclaimer of the latter’s title by open assertion of a hostile title of 1 
former. 3 O.W.N. 774 ; 21 M. 153, 106 ; 31 C. 970; 25 W.B. 68, 

(5) When one oo-sharer sets up adverse posFioRsion against another, it is for himil 
show that he had held possession' in such a way as to give diUliftt'' 
notice to his other co-sharers of his intintion to set up a title adverse 
^ to them. 1. G.L.B. 155. 


(c) The possession of defSidant, a oo-sharer with plaintiff, of sir land attached to 
an undivided mahal, was Iield not adverse to plaintiff, when the 
defendant did not repudiate the title of plaintiff or set up any adverse 
title Withii\jl2 years prior to suit. A,W.N. (1905), 15. (Current Index, 
Adverse possession. 

Exclusive possession by one co-sharer, of property originally joint, does not 
per sc amount to adverse possession as against the fithers. The Court 
should see whether such exclusive possession could not be accounted 
for by the fact of some arrangement having been come to at a previous 
time between the parties, l O.L.B. 864 » 
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(85) 



A.— (General).- 
Village eo-ownen x— 

Where, there being a cuatoni in a vitla^ of re-SPIN^Ibating the lands among 
the co-owiiers in the village community "^^i3todically» the question of 
limitation was raised in a suit for such re-distribution, held, that a 
* judgment in a similar suit within 13 years prior to the present suit, 
recognising the existence of such custom, was sufticient to keep the 
claims of the plaintiff alive. 2 hl.H.G. 1. 


(36) PosiaHlM ot Joint ownen ^ 

(a) Where two sisters jointly inherit Certain property and one of them is in actual 

possession of the whole, the other residing abroad and occasionally 
veiling the property in tho possession of the other only as a guest, 
the possession of the other will not be adverse unless she asserted an 
, exclusive title thereto to the knowledge of the absent sister, 1 C.W.N. 
774. 

(b) Whore dhnrmutiur lands were registered in the joint ^mos of the plaintiff 

and defendant, the entry was a declaration of aR^st Joint title such 
as nullified a plea of bar by limitation. IG W.R. 42. 


(37) Tenanti-ln-eominon:-< 

(a) As between texiants-in-coramon, the i)os6esKioii of one is not adverse to the 

other, unless the former holds for more than 12 years in denial of the 
rights of the latter, such denial being to the latter's knowledge. 21 
M, 163^8 92. 

(b) An ejectment suit cannot be maintained by one tonant-in-common against 

another. To oonstituto an adverse possession, as between tenon ta- 
in^common, there must be an exclusion or an ouster. 5 Bom. L.R. 
742. • ' 


( 0 ) 


To constitute adverse-^fosacssion among there must be an exclusion or an 

ouster. Exclusive receipt of profits by one teiiant-in>commou for a 
long period is presumptive evidence of ouster or exclusion. 7 Bom.L« 
R. 252, (Current Index, Adverse Possessioii/. 



Advene posieaiion ai egalmt teluqdar 

The mere circumstance that land situated in one village within a taluq was 
used by the neighbouring villagers as a grazing common for the pastur- 
age of their cattle, could not oaose limitation to run against the 
taluqdar, as if he were out of po-sssssion^ 20 W.R. 285. 


(39} . CeHatlon from enjoyment x— 

Where certain loam lands and cash allowance paid to plaintiff were atiaohed 
by Ciovornmcnt, which subsequently witl^row the same, and plaintiff, 
after the relief of the attachment, did not enjoy the lande or aUowaaoe 
for more than 12 years, a suit for the lauds after* that period hM 
Iqirred. 11 B. 222. 

(40) ^Waite laiidei— 

(a) In the case of waste lands, the cutting of grass and graaing of cattle are * 
narily acts by which possesSimi ie asserted. 31 Ct 



{irt. lit 





•fH- 

(iNDlAK LIMITATION ^ 

5.— Mtfverse posses«/oa. '^(oon/tnn 
A.— (Qeneral).— (cofitfnwri). 




(fr) Id the ease of purchssc of waste and'unocoupiod lAud,^1iepuccbaket need not, 
in a suit for possession by him, prove his vendor's poseession within 
13 yeais prior to suit ; bat he must sue within IS years of the posseH- 
sion becoming adverse to him. 49 P.B. 1884. „ 


(c) In the case of uninhabited or uncultivated lands, the presumption is that ' 
poKscBsion follows title. Very slight evidence of posscsbion will ^ior 
purposes of deciding qurstioiis of limitation. 3 C. 766 » 2 ' 

(41) Yaeant land— TempoFary oecupatlbn:— 

User of another's vacant land by way of temporary occupation or oncfyUm^j^- 
ment, does not constitute adverse possession thereof 16 B. 388. 

(42) Lands attached to office of kamam : - 


Where the descetidariis of one of two komains in .a Zemindari village held the 
whole of the lands attached to the office of bath the kaniams as private 
property for more than 12 years. Aiihout any attempt cither on the 
part of the vo-karnam or the Zemihdar to re-attach the same to tlie 
office, the claims both of the Zemindar and the oo-karnam were held 
barred by reason of the adverse possession of the holder. 7 M.L J. 54. 


(43) Service Inam lands Non-performance of service. 

To make the holding of a service Tnam iidvorso, there must bo‘ refusal to per* 
form service or a claim to hold the lauds free of service. Mere non- 
l>erformaiicc of service is not sufficient. 23 B. 602 ---1 Bom. L.H. 60. 


(44) 


(43) 


(46) 


Presumption 

Where a female lives with hormalo relaiiv^, the presumption is that they 
manage her property for her, and do Nbt hold adversely to her. If 
^ L.U. 328. 

Unregistered purchaser 

If a person purchasing under an unregistered sale-dood remains in 

more than 12 years, ho perfects his title thereto. Ifo cannot 
od by a subsequent purchaser under a registered sale-deed. 

= 9 M.L. J. 268. • 

Defendant holding /rom Oovemment:— 

In a suit for possession of land, which, at one time, undoub 
it was found that the defendant the ] 

years under a Cowle from the OdHlII^ He^ 
the defendAit was adverse to the pMs^fland the suit barred. 




m 


against offlelid asslglte ^ 

A suit by an official assigne^^ld baiTed by reason of possession for more than 
12 years in the widow of the insolvent under a conveyance before inaol- 
‘ vftuoy. 4 >V.R, 103 (P.1p.)=6 M.I.A. 494. 
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' Advene poMseeMioa**--' (continued). 

"i 

» » 

A.— (O#iieral),*-(oonimued). 

(48) Adopted ion** luit agalait ellendbi fipom adoptlYO mother 

The cause of action for a suit by an adopted son to rocovor propert}^ alienated 
by his adoptive mother before the date of his adoption, did not accrue 
• until the date of adoption, when the possession of the alienee became 

adverse to him. 19 B. 809. 

(5# Ohatwal and under-tenure-holder 

Where there is nothing to show that the posscKsion of tlie under- teimi'e<holder 
was adverse to the ghatitial for more than 12 years before suit, a suit 
for ejectment by the latter would not be barred by limitation. 12 C. 
J84-.12I.A. 188. (P.C.) 


(50} Suit bated on award 

If an award of arbitration grants possession, and neither of the parties were in 
possess^n at that date, a suit by the person in whosit favour the 
award is passed for posKession against a stranger in possession for 
more than 12 years would ))e burred, though it is within 12 years from 
the award. 1 A.W.N. 170. 

(51) Abandonment by Hindu widow-- Suit by daughter 

A Hindu widow first contested a will by her deceased husband, but subsequently 
admitted the rights of the devisee, abandoning her own rights. The 
cause of action for a suit by the daughter to set aside the father's will 
was Jield to arise only on the widow’s admission of the rightr of the 
devisee. 8 W«B. 823. 


(52) Bnlt for accretion 

A suit to recover an accretion mu.st be brought within twelve years from the 
formation of flic same and the possession thereof by another person 
on adverse title. 7 W.Ti. 457 ; 89. ^ 

(58) Mt for partition 

; u, lo o f^uit for partition, the possession of the defendant for more than 12 years 
would prevail, if the plaintiJT does not prove that the property in which 
flfs he seeks to recover a share is ‘ joint property.’ 9 C. 237. 

(54) Bait to rooovor malikhana : - 

Where meUkhana was in deposit with the Collector, in consequence of the 
■•K' MPUBal of the proprietors to make settlement, and was not rialTnad fay 
prop^tor«,for more than twelve years, the proprietors lost their 
ghttodb^lh. SSW.B. S20. 




-Oiluvlated la 

(a) Diluviated lands re'rfonning on their original site, remain the property of t b^i r 
^original owner. 13 M.I.A. 4fi^5 BJa.B. 521 (PX). 

(h) But this doctrine does not hold good wI|M' after re-formation an indefeasible 
right has been acquired by« adverse possession for more than 12 years, 
3C.796^1C.L.B.259(PX). 
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(06) 
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S,—‘AdverMe , 


r.' -(WMliiiiMd}, 

•» 

A.— (Gener«l).*>(oo7iltfi]i«f > * . 


ppw. aWBHB i 

foftaeb of lands occupied, tho question of posBeShion laiilt be treated oe distinct 
from the quchtion of titlo , for the title in one person, and 

more than VZ years' adverse posbesuoil iSS(f he in another, 8 C. 
768 ^C.L.R. 364. 


(57) 


Guardian or manager and ward 

The possession of a maot^gei would not become adverse as agdinst his ward 
until he distinctly repudiated the management. 17 766. 

(58) Lambardar and eo-sharer — 

A lambardar not being a tiustee of the shdiea of the eo-sharers, he may obtain, 
adverse possession ut the share of a co-sharer b^ withholding sil|0 
appropriating the ptofits thereof. 1 A W.N. 2G. But sec, 2 A.C.J.. 

' 107»A.WN (1905), 36. 

r 

(59) — Deelaratlon of title — ^ 

X declaration of title may bo iitado on the strength of mOfo than 12 years* 
adveiBG possession , but such declaration cannot lie made on a title 
not distint tl> set foi th m the plaint or the issues. 2 C. 418 {JoUou - 
ing 20 \N .li. 101). 

(60) ^T«id baqiMito - ' * 

Where a will makes <i void iesiduar\ bequest and the executor takes posbefision 
thereundei, his pohseshion will, fiom the commencement, be adverse to 
the heir-at-luw, and the lattei will be bjiirtd unless the suit is brought 
within 12 }cuis from the exccutoi’s taking possession. 4 G. 443. 

(61) Abandonment by Government.— 

Where lands arc confiscated by Government as an act of state, and then aban- 
doiiod, the question of advene poAbsion and limitation must he 
^ treated as if thero were no oonfiscation at all. 4 C. 727 (P.C) - G l.A. 
76. 

(C2) ^Bight to flsh 

If defendant had been fidung in j|^water for more than 12 years adversely to the 
plauitiff, the latier*8 snit for deolaration of his title \vould be b^ped. 
8C.276»1C.L.R 692. 

(63) Grant by wife 

A gv'antee, from a wife, of laud heli 
soription ogamst thehusl 
than 12 years against the hi 

because the wife has no 

• ~ f 

(G4) Vendor'a poeieiilon alter sale:— ^ 

(a) The possession of a vendo*' after a sale is advi 
vendee against his ven and a pure] 
a subsequent Court-sale would be harraG] 

» and the auction-pucohasor togetl^ 

years. 16 B. 197. 



A rail by the 
'*Bintenstittagv 
ofthevmov 
of more tbmilS 
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k. lltf] l^v (jkj}uk LiHi^itTioN act). 

Jfi^*'^9vir»e foaae^aiom* •— (coiftttATwJcO., ^ 

■-* ?'”. '^k 

-Arf — (General).— (coniinMed). 

(6) The posaesBioA^ a vemdor after the execution of a Mte-deed bjr him ^edvorsi' 
to t^j||chaaer^ If the purchaserp therefore, does not bring hie suit 
for pdSwioh within 13 years from the date of sale, he will be barred. 

* Delay' in'^fegistration of the sale-deed does not stop the running of time, 

11 C; 829. ' 

(c) A vendor .under n deed of conditional sale becoming a tenant of the vendeep hold 
-•"•over after the period fixed in the ^eed of conditional sale, Held^ the 
possession of the vendor not adverse to the vendee. 10 M. 437. 

> . Dlluvloii— R6*>f<iFmatioii 4k old site 

r ^ ^ Where, in the case of land rc-furmed, after diluvioUp on an old site, the 

^ defendant relies on a prescriptive title by adverse possession, the. plain- 

tiff oughtt^to prove that the defendant has not boon in possession for 
"‘more thi^twclvo years prior to suit. 4 G.L.R. 390. 

I Filhory 

Whore a person fishes in a tank adversely to the owner for over 12 years, he 
acquires an absolute and indefeasible title to fisli .as against the 
owner. 3 G.L.K. 500. 

% • 

I PoMOBilon of executor against heir-at-law:— 

Where a residuary bequest is void and tlio executor takes possession of the pro- 
perty covered by such bequest, such possession of the executor is 
adverse to the heir-at-law entitled to succeed as on an intestacy, and the 
suit by the heir will be governed by this article. 8 C.Jj.U. 11-2. 

) TreipaMor*B putnidar’i pocMMion:— « . 

The possession of the pu^idar of a trespasser will be adverse to the real owner, 
if such poBBession and the possession of the trespasser, who created the 
putni, covered a period of more than twelve years. 1 CfL.R. 531. 

I Fait by ton againet alienee of step-mother:— 

Where vafan property was alienated l^a widow of the deceased owner thereof, 
a suit by the son of ^ihe ownee' by another wife to recover possession 
* of the property freojlf incumbrance, instituted beyond the time allowed * 


law after his attilhiiig 
^dow being that ora tre 

^J^UNd-S^antAia# 


najority, was barred, the possession of the 
liser. 18 B. 22. 

K barred 

Ue heir will not cause limitation to run 
bom. L.R. 106. 



Iti by retifito 

Su, Oases undi 


Wk barrel- 

met the owner bar9 thd reversionair even though the 
14 B. 317. 

m^^e fema^faelPte ^ ^ 

ilShether to baivad If tbrnili hetr It'' 

jlilf wgyg. . 

Till 141 



iot tt of AG^ 

■ ■ ■■ 

S.—‘Advme 


'XS ^ 


A.— (Oenefal),HconciiMlerf). 

‘{TS) <Y4tMi landf :•— . . r 

(a) The adverse possession of-^-during Uie life time of one hdldec vriU a stteeeed* 
ing mtandat even tliough he is a minor at the time of bfeeueceBsion,''^ 
7 Bom. li.R. 185 ; 9 B. 198. . / 


(5) Where ft grant of i*afan lands by plaintilt^B father tvas invalid, a euit by the 
plaintiff against the grantees, within 13 years from plaintiff's father's 
death, held not barred, adverse posj^ssion commencing only from «' 
the death of the plaintiff’s father. 12 B. 80. 

B.— Burden of proof. ^ 

(1) Barden of proof 

a 

(a) H, in a suit for possession, adverse possession is pleaded in defence, 

, plaintiff ought to prove posseasion and dispossession within 12 years 

prior to suit. 105 P.K. 1901. 

(5) In a suit for possession of iminovoable propertyifalling within this article, 
plaintiff must, /acir, establish a subsisting title not banredL^y 

limitation, before the defendant can be called upon to substantiate 
the pica of adverse possession. 20 A. 182 — 18 A.W.N. 10. 

(c) Where, in a suit for possession of immoveable property, the defendant 

pleads adverse poTiscssihu for more than twelve years, the burden lies 
on the plaintiff to let iti pritna facie evidence of possessiott with^ 
twelve years prior to suit, as the question of limitation b^omes a ques- 
tion of title. U A. 198 (194) ; 11 A. 488 (447). 

(d) Where the plea of adverse possession is set up in a suit for pOBSesidein' of 

immoveable property, it must bo ascertained when the defendant's 
possession became adverse to the plaintiff. 122 P.R. 1883. 

(r) Where the plaintiff has established his tAie to land, the burden of proving 
^ that 'the plaintiff hab lost that title by reason of the adverse possessitm ' 
of the defendant isHpou the defendant. 7 C.L.B, 86i4 (P*Q.) ; 18 B, 
ft 513. 


(/) In the absence of other satisfactory proof of title or of long antecedent . 
possession, a survey map is not. sufficient for a pennon to reeovq( land, 
in the possession of another. 2 210. ' 

(g) * Where, in a suit for possesidon of ancestral property, the defendant pleiAl^ 
adverse posaeinic^, the ome liis on him to i^w such adverse pOessa- 
uoB. 02 p;5i:b: 1902 . , . ^ * 

(f^) Where the defendant is admittedly in possession for more 12 yeats. ' 
before wit, the buttden lies on the plaintiff to diow thut he had'a title 
not bafreif^ limitation andsubsisth^ at,the ^te of suit. 2,AJi£% 




• 03 A A.W.N. (1905^, 14. (Current Ind^' Adverse l^OMS^on)., 
ii) Where the evidence of possession arid enjojm^ ol pai(Mt|^^^ 
was strong and undij^utsdr it wis ^ jS^p^ 

Biou as M^t Ocverntdff^ 
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B. - Burden of proot’-^fimttipi^}^ 

(?) Suit in ^eetment ^ * 

- '(a)^ If the plaintiff in an cjeotment etdt is jMfovcii to have been in peaceable 
poaHossion till within a short time before euifc» when he was forcibly 
* dispoBseBsed by defendant, this is enough to call upon defendant to 
prove his title. 7 0. 591. 

fb) Where the plaintiff sought to disturb the admitted possession, for about^ 
'*^11 years, of defendants, who insisted on a longer possession as a statu- 
tory bar to the suit, the bnu» was on the plaintiff to prove the cause 
^ of action accrued to him on a dispossession within 12 years before suit. 

l^V.R. 51 (PXO^fi M.I.A. 199. 

(c) In a it is not enough for .the plaiiitilT merely to show that he had a 

title or that he was in possession at some remote time, lie must show 
that he was in possession at some time within 12 years prior to suit. 
5 C. 212.* But see and compare 15 (*. 85B. 

In every suit for recovery of possession of land on the ground of disposses- 
sion, the plaintiff ought to start his case by proving his possession at 

* some time within 12 years prior to suit. 9 C. 125, 

(e) Where a suit for ejectment is brought aon the ground that the defendant 

is in wrongful pos6e.ssion, the burden lies on the plaintiff, of proving 
that ho or his predecessor in title was in possession within 12 years 
before suit. 10 C. 874. 

(f) In a suit for ojectmout, the burden of proof as to title lies on the plaintiff. 

, In a suit for ejectment by a person claiming Inam and miras rights, 

• the burden of pioviag miras ruhts lies on plaintiff. 4 Bom. L.R. ^1. 

(g) Whore the plainiitr wah out of p^ session for more than 12 years before 

suit, he must nflfke out name jirimn facie titlor and'somo agreement 
or acknowledgment of that title depriving possession* of its ordinary 
effect. 11 B. 216. 

(7i) la a suit for ejesefrment, the defendant who sots up the plea of adverse 

'V ^ possession, notwithstanding that he hod once admitted the title of 

the plaintiff, show, when the alleged adverse possesHion, undet^ 
this artield, cooimeucod or under art. 189, when the tenancy 
nated. 26 B. 442^4 Bora. Tj.R. 99. • 


0) Vaite lands 

If, in a suit for possession of w^te lands, the defendant sets up advieifw 
sion, it is for tlie <tefbneo to prove aAvAse' poBsessiou.^; fit 
for the plaintiff to prove a pH/w /ocip title, lus P.:^. 10^^ ' 


.gait by ireadee:^.'’ ' : \' 

' ' In a suit by ft'i^uidee for/^isession, vi^or being ofA of poBBeeatem ieiit JiiUt 

' ' ' of sajteil&e pUittt|iff ought '^^p'rcrijl that his v^txt was 

at tote 12 to suit. I® B,' 888., ^ 




loss ' iot XY of 1877 (iiiDiASr. uuvsikm kci). 

5,—* Advent p 9 UeBslmiS¥fii$UimuS)^ ‘ 

* B. "Burden of prwiiit—(c(nUinwd). 

(5) Co-ownera :— 

Where two sisters jointly purchased property and one was in pofdeaaion, the 
other being absent abroad and occasionally visiting the, property on 
festive occasions, and the latter sued to recover possession, the bUiden 
of proving adverse possession was held to lie on the former, thb suit 
being governed by this article. 14 M. 96. 

^(6) Bait for land reclaimed from a bhfl: — 

Whore the ownership of Ijnd reclaimed from a bhil is contested between two 
* parties and prior possession is prtived by one of them having a titlei 

the presumption is in favour of the continuance of such possession/ 
when limitation is pleaded by the other party, g In such a ease, ' the 
party ploiiding adverse imssossion ought to prove it. It is enough if 
” . the plaintiff proves that the land was covered with water, down to a 

period within 12 years prior to suit, and that, before the land was 
covered with water, he (plaintiff) was in posftession under a title. 19 G. 
660(P.C0^19 I. A. 140. 

(7) Lands submerged 

If, in a suit for recovery of land covered with water more than 12 years before 
suit, the plaiiitig proves acts of ownership, such as letting out y'ttlXrnr 
to tenants, &c., such acts are prinia facie evidence of possession and 
ownership. In such a ca.se, the defendant cannot succeed unless he 
proves more than 12 years* adverse possession. 9 G. 802. 

(8) Joint Family property 

In joint family property, the possession of one oo-sharer is the, possession of all, 
and it is for the oo-sharer in possemion to show that the other oo« 
sharers have boon excluded for mgro than the statutory period or 
have abandoned their rights. 118 P.B. 1889. 

• 

(9) Presumption of title 

fa) As to presumption of title out of possession and burden of proof, aee obser- 
vations of the Madras High Court in 16 M. 815 (at pp. 319, 320 & 821). 

(b) When a plaintiff proves his title and pomssion, the presumption th^^t 
his title continues till the defendaM ’^proves that the, possession was 
* interrupted ; but where a plaintiff prove title only and not posses* 
sion, he mif t prove that the adverse possession of the defendant oom* 
menoed within 12 3 'ear 8 prior to suit ; otherwise he cannot suooeed. 

9 M. 175. 

(10) Gultirated and nnoolturable landi »— 

(d) In suits for possession of lands under cultivation, plaintiff must first proTe. 

• prinm facie that bis cause of action is not barred , 

(5) In the case of unchlturable lands, the defendant must egUfidish his advejrsa 
pOHsessiou; - ' ‘ ^ 

(c) Ilf the case of lands under cultivation at date of suit but previously. un^t}« / . ' 
vated, tlie burden still lies on plaintiff, 5 G. 36. \ J 
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1^'' 

B.--Bifrdeii of proof.— (a»»ci*«W). 

. ^ 

. (d) Si00, liirthor, cases under Headittg ‘CftMOl relating fo Burden of proof* 
under ari . 142, supra, 

/ll) Vahomedan Law— Wakf:- 

« 

Where the enjoyment of the person in possession is not adverse to owner of the 
property, the owner’s right will not be barred by limiUtiou. 9 C-W- 
,^N. 625. [Current Index, Mahomedan Law (Wakf).] 


C.— Acquisition of )>rescriptlve title. 

(a) igill by karnavan:— 

Where a \arnavan of a ^lalabar tarivad made a will giving a life-interest to 
the devisee, cause of action for a suit b}' his successor in oiiicp would 
arise only on the death of the devisee. 14 495. 

(b) Gift by karaafan:— 

In the case of a gift by the karuavan of a Mappilla tarwad^ adverse possession 
in favour of the douce commences from the date of the gift, and a suit 
for recovery of the property by a succeeding kaniavan, brought more 
than 12 years from the gift, would J)e barred. 15 M. 19. 

(cj Kon-payment of melwaram op landlord’s share of rent 

(1) By the more non-payment, by the tenant, of niriwarant (i.r , landlord’s 

share of rent or produce), unacoompanird by the assertion of an adverse 
title in himself, a tenant cannot acquire a prescriptive title to the 
kwUrnram right. 18 M. 171. 

(2) By reason of the faSt that an Tuamdar could not sue to enforce aoceptauce 

of pattahs wtSbout obtaining registration of his title under the 
registered landlord and had not collcrted rent from the tenants for 
more than 12 years, the tenants cannot acquire ri^ts against the 
Inamdar by adverse possession. 20 M. 6. 

(d) Effect of owner obtetning lease flram tpespasser 

o Where the Government wrongfully took possession of certain land, and the true 
owner took i^juarn from Government and held it for over 12 years, 
the (TOvernmei|£'was fuild to have acquired a prescriptive title to the 
land at t^e end of the period of the lease. 29 C. 5ld (P.C.)»29 I. A. 
104^4 I^m. Ti.R. 587 and Mitra's Jiimitation, at p. 1061. 

fej , as against reversioners: — 

See cases under art. 141. 


-’f emple service lands— Aoquisitibn of right : — « 

Where servants of a temple come into occupation of temple service lands as such 
servants, they cannot acquire, during the continuance of such poBBes- 
sion, a right against the temple or its manager at th^ 'wish, ^ 
12 B. 322. ‘ 
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Ji— ‘ Adverse pessessiea^ 

C.- Acquisition of prescrlfftive iHU^^cmtHnusd)* 

-i ■. 

to) ——Ttnwioy :— 

As to whether a teuant can, during the tenancy, acquire a prescriptive title tiy , 
setting up an adt^orse title, see cases at pp. 1023, 1021 and' 1025 un4^ 
the Heading * D—AdvenM possession of tenaat,* supra, * 

(h) Want of registration, effect of 

A purchaser under a deed invalid for want of registration may^ still acquire a 
title by adverse pqssessiou for more than 12 years. 4 B. 89. 

(i) , -Effect of entry of title in Survey Register:— 

A Survey Officer acting under the Bombay Xfioii Act has authority to deter- 
mine title. Hence iimitatioii does not begin to run from the entry 
^ of' the title in the Sur\’cy Begister, but arises from the date of denial 
of plaintiff's title by defendant. 24 B. 533. 

• 

U) Title by adverse possession how acquired by wrong-doer 

A wrong-doci' may acquire title by adverse possession for more than 12 years ; 
such title may be transferred to a third party whilo in growth, so that, 
if tho possession of the original wrong-door plus that of the transferee 
should cover a pofiod of more than 12 years, the original owner's title 
would be completely extinguished. 3 C. 224. 

(k) Effect of abandonment by trespasser 

If, before tlic acquisition of title by adverse possession, a tresspasser in posses- 
sion abandons the possession, tho rightful owner on the abandonment' . 
is in the same position in all rc8puq|s as ho was before the trespass. 

4 Bom. L.R. 537 -=^29 C. 578=29 I.A. 104 (P.C.) 

• ^ 

(Q Previous ^session short of the atatntery period 

Mere — will not entitle a plaintiff to a decree for liosuGevion in a suit brought 
more than six months from tho dispossession, even if the defendant 
cannot establish any title to the land sued for. 26 G. 570=3 C.W.K. 
668 to 7 I.A. 73 ; distg,, 20 C. 934 = 20 1.A. 99, and dissi^iug 

Jrom 8 W.B. 3861 & 7 C. 591). , 

— Suit on -ttortgege— Subsequent Invalid sale: 

'Bait for redemption— Defendant set up a subsequeiit sale, which was found to ' 

. be invalid against plaintiffs defendant did not acquire a title' 

r by a^ver^ possession. 14 M. 38. 

W —Suit by adopted sou . V 

A suit by the aaopted son of the junior widow to recover possession; Gd'4!;a|ftete : 
property from the defendant, who aUegsd himtildf ,1^ 

‘ " son of tile senior widow of the owner of the.propertfi Vy 

' as the possession of the defeadat^ and bls adopigro srqg 

r to be advem M more than 12 years; 
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C.'-rAcquUltton i^f prescriptive 

(o) MelieaNidu Law— Righti of ton:— 

As a'Mfthomodan son derives bis right only ftom his lather, a decree ohtaioed 
against the father with reference to oeftain property is also* binding on 
lij nfi and he cannot plead adverse posseBsion for more than 12 years on 

* the ground that be was not a party to the suit against the father. 21 
B. 96. 

(V) — r'-Aoqaliltion of ponnanont tenancy 

A right of jtermanent tenancy may Ite aci^ired by adverse possession. In a 
' case where the yearly ten&ncy of certain tonants having determined 
the latter set up a right of permanent tenancy to the knowledge of the 
landlord, such possession having continued unchallenged for more 
tlun 12 years, held the tenants had acquired a permanent right of 
occupancy subject to the payment of certain amount of nmt. ”2f M. 
535. 

W LimlM Intereik:— 

A prescriptive title to a limited iiittrest (or partial interest) may be acquitd in 
immoveable property by more than 12 years’ adverse possession f be- 
cause possession of a limited interestrin immoveable property may be 
as much adverse for the purpose of barring a suit for the determina- 
tion of that limited interest as is aSlverse possession of a complete in- 
terest to bar a suit for the whole property. 18 M. 4G7. 

D.— Relationship between Mortgagor and Mortgagee. 

(n) Denial of mortgagor’s title 

Mere denial by the mortgagee in possession of the mortgagor’s title to redeem 
is not enough t9 constitute adverse possession. 10 M. 189. 

(b) Mortgagee can’t imt up aSvem potcoMion 

Where a person enters into possession as mortgagee, he could not afterwards 
set up an adverse possession as owner so as to defeat the mortgagor’s 
^ right to redeem. 14 B. 279. 

(c) Potiefiloa under mortgagee 

• (1) Possession of certain loud obtained by a certain x>drson under an agreement 

with the usuMetuary mortgagee thereof, is not adverse as agoixist the 
mortgagor, unless the latter had notice of the agreement and possesato 
and unless such pussessiou was in displacement of hia rights in the 
land. 27B.43. 

(2) Adverse possession against mortgagee is not .necessarily advenio to 

mortgagor, because possession adverse'^to^he mortgagor <s$sx only arise 
when the mortgagor becomes entitled to immediato;>pQB8eB^ 

• A.W.M. (1905), 4. (Current Index, Adverse PosaeSBida)^., . . . 

, (eQ -r-^Fttnniiiite poieessloB of mortgagor:*- 

The permissive possession of a mortgagor oa&not be advert to the mortgO^ 
and a suit to.^^aot the mbrtgagiQV, brought mote thw 19 
' ^ BOoh pbsBessio&i was not baaed. iuP.R. 1690i 
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D.— Relationship between Mortjianor and Mort8agee.H<^^**>^<^*) 

(^) — —PuFohaser at Court-Bale;— 

A purchaser at a sale, in execution of a mortgage-decree, effected without 
notice to the legal representatives of the deceased judgmeht-dehtor,^, 
cannot set up, in a suit for redemption by those represenj^tives, his 
sale, hut can Buccoed if he could show adverse posaoBsion for more than 
12 years. 21 B. 424. 

(/) Buit for redemption 

In a suit for redemption of h mortgage denied by the defendant, there ih no ne- 
• ccssity to enquire when defendant’H possesBioii became adverse. *■ It is 

lor the plaintiff to prove that ho has a subsisting title at the date of 
the suit. 71 P.R. 1900. * 

(9) — ^PoiMHion of third party 

(1) If, in a suit by a mortgagor for rodempLion, it is found that a third party 

had possession for more than 12 years advArae both to the mortgagor 
and the mortgagee, and such possession hud not been derived from the 
mortgagee, his suit will be barred. 161 P.R. 1889. 

(2) Where a mortgagee was obstructed from obtaining possession of the property 

mortgaged to him by a person having a lien thereon and the obstructor 
admitted the mortgagor's title to the property, the possession of the 
obstructor- was not adverse as against the mortgagee. 10 B. 49. 

Mortgagee placed in pOBtession by Mamlatdar:— 

Where a mortgagee, being placed in |)osse8siu)i by the Mamlafdar because he 
paid assessment (but not under S. 214 of Act V of 1879), oontinuod to 
pay the assessment, such possession of his cannot be said to be adverse 
in a suit for redemption by the mortgagor. 16 B. 134. 

% 

(i) Mortgagee’s suit after foreolosure 

III a suft to recover possession by a mortgagee after foreclosure, the cause of ac- 
tion arises from the date of the expiry of the year of grace when the 
mortgagor's right to possession is determined. 90 P.R. 1895 (F.B«) 

(/) Buit by one mortgagor against a redeeming eo-niortgagor ^ 

(1) The possession of a co-mortgagor redeeming the mortgaged pri^rty will not be 
* adverse to the other mortgagors. The latter's suit will not be barred 
even if brought more than 12 years after redemption by the former. 
5 A.W.N. 51. 

, (2) If one of two mortgagors redeems the mortgage and enjoys the property, his 
poasoBsion will not be adverse to the other co-mortgagors unless such 
possession were proved to bo in the assertion of an adverse title. 
11 M. 416. 

(3) Redemption of a mortgage by one of several ]nortgagor<ioo-Bluirttsi does not 
render his possession adverse as against the other otMierers.' lomita- 
tion will run only from the date when the possesaipn jbeemnes adverse - 
by the assertion of an exclusive title in him and subiuissimi by the 
^ others to that right. 11 B. 492. 
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V *' , ^ 

S.—* Advene possession. 

D. ^Relationship between Mortsragor and* Mortgaj:ee.--(c<wittnMcd.) 

(4) Rodcmption of mortgaged property by a co-Qwner ddea not render hie posnes- 

sion thereof after redemption adverse as against the other co-owners. 
11 B. 425. 

a- 

(5) Where a Hindu or Mohomodan co-sharer redeems, from a mortgage, the family 

property, his possession would not become adverse as against the other 
co-sharers until some exclusive title is set up by him. IG B. 191 ; 
'"i'lB. 422; 11 B. 425. . 

,(G) Where property was redeemed by a co-heir, in a suit by tlic other co-heir to 
' 4 *^ recover his share in the property, limitation was not computed until 

the date when the plaintiff’s share became due. ll.B.K. (1802-9G), 
500. 

m 

(A) MoFtgadbr's putnidap:— 

A mortgagor’s sffit for hlms possesHion again.st the holder of a permanent 
tenure created by the mortgagor after the date of the mortgage, is not 
affected by the possession of the tenure-holder. R C. 79 - 9 C.L.K. 17^, 
cited ill Mitra's Limitation at p. 1058. 

(?) PoBseaalon agalnat mortgagor adveraa to mortgagee;— 

Whore a mortgagor is dispoKsessed and his title to the property is disputed by 
another, liinitatiun runs against the mortgagee from the date of the 
possession by that other on his adverse title to the mortgagor. (1864) 
W.R. 375. 

(m) Suit for redemption — Advopae poaaeaaion againat mortgagor and mortgagee 

(1) Where a defendant, in a suit for redemption, pleads that his possession of the 

property is adviirse not only os against the mortgagee but also as against 
the mortgagor, the burden lies upon him of proving jhat his posses- 
sion for 12 yoare prior to the suit was adverse to the plaintiff, the 
mortgagor. 18 B. 51. 

(2) Where the defendant has been in possession adversely to the mortgagor and 

^ the mortgagee, a suit by the mortgagee to enforce his lien on a simple- 

mortgage agai^t the mortgaged property, is governed by this article, 
the cause of action arising from the date the defendant’s possession 
became adverse to the plaintiff. 5 A. 1^P.C.)^0 I. A. 99. 

(3) Where, in a mortgage by conditional sale, the foreclosure-proceedings are in- 

complete and irregular, the relation of mortgagor and mortgagee will 
still continue and a suit for redemption is governed not by thia arts-* 
cle but by art. 148. 1 F.L.R. 167. ^ 

* 

against mortgagee not adverae agalnat mortgagor 

Where ttfe grounds of dispossession of a mortgagee in poaseasion do not 
imperil or call in question any right of the mortgagor m aa to ei^tle 
him to insist on immediate poBsession, such diapoaaeaBion «&iot 
cause time to run against the mortgagor, 4 Bom. L.B. 721 , 

viu 149 
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5.— *A^vem paMM0B8loa.^--^(oon6inued.) 

D.— RelatlonaMp between Mortgagor and Mortgagee.*^(«anc{ii<M.) 

(o) HoHdade by oondUlonal lale-^Ck^mmeneement of time 

In tfao caBe of a mortgage by conditional sale, limitation rims tom the date of 
default and there is no new cause of action upon foreclosure. 14 B.L. 
R. 87=22 W.R, 00. 

Other enlti Mlatlag to mortgagei ' 

(1) The possession of an usufructuary mortgagee holding over after the stipulated 

period is not advelse to the mortgagor who has a period of sixty years 
to sue for iiossession. 17 A.W.N. 214. 

(2) Where a decree directs payment in a certain time and ip default foreclosure 

and the mortgagor commits default, the possession thereafter ty the 
c ^ mortgagee will be not as mortgagee but os absolute owner and a suit 
must ho brought by the mortgagor within 12 years from the date of 
default ; otherwise the suit will be barred, b O.C. 38. [Current Index, 
Tnvnsfer of Property Act (IV of 1882).] ■' 

(3) As between mortgagor and mortgagee, neither exclusive possession by the latter 

nor any acquiescence by the mortgagor not amounting to a release of 
the equity of redemption will give rise to adverse possession or support 
a defence of bar Tly limitation, if the parties are otherwise entitled to 
redeem. 9 C.W.N. 201 (P.C.) = 2 A.L.J. 71=7 Bom. L.B.l. [Current 
Index, Mortgage (Redemption)] . 

(4) Where, in a suit for redemption, it was found that the. defendant's posses- 

sion was adverse to the plaintiff for more than 12 years, the suit was 
barred ; 60 years' rule did not apply. U.B.R. (1697-1901), 454 ; 464 
*469. 

(5) A suit by the purchaser of a mortgaged property for possession of tb* 

^ mortgaged property brought more than 12 years after the dispossession 
of the mortgagor a stranger was barred. 4 C.P.L.B. 99. 

(6) Where, in a suit for redemption, the defence set up possession of the property 

for more than 12 years, after redemption of the mortgage thereon 
under a title inconsistent with that of the.plaintiff , the suit was bftrad. 
U.B.R. (1892-96), 502. o’* 

(7) Where, in a suit for redemption, the plaintiff btiled to show that there was a 

subsisting r^tionship of mortgagor and mortgagee between him and 
the defendant and the latter was found to be in poBsession of the 
property fer more than 12 years, the suit was barred. U.B.R. (1892- 
96), 509 ai^ U.B.R. (1692-96), 516. 

(8) If, in a suit for redemption, the defendant’s poBaession be found to be adverse 

*to the plaintiff for more than 12 years, the suit would be barred. U. 
B.R. (1896-99), 518. • 

, (9) 'A suit on a mortgage by the previous owner against persons wno had been hold- 
^ ing adversely to the previous owner for more than the statutory period 
. prior to the date of the bond, is barred and unsustainable. 18 M. 
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J.— ' Advene jmeesaloa^ *^{eimUnued), 

E.— 5uito betwoen landlord and tenant. 

(a) TeiuuDil holding oYer • 

(1) PoBflcssidn of a tenant holding over after the expiration of hia lease with- 

■■ out further agreement is wrongful and would constitute adverse posses- 

. sion. 22 B. 893. 

(2) The possession of a tenant holding over is wrongful ; and, if there is no 

evidence from which a fresh tenancy can be inferred in the strict tsenso 
wf the term, time begins to run against tbe landlord from the expiry 
of the fixed lease. 24 B. 504 s=: 2 Bom. L.B. 491. 

o 

— PoueiBion of hoirt of tenant. 

, Where a tenant's heirs continue in iiossession after the expiry of the tenancy, 
th%r possession is permissive and not adverse, until they set up a title 
of ownership in ihe property. 11 B. 258. . 

^ Acquisition of limited Intorost 

‘ . (1) Where a tenant not only openly asserts to the knowledge of the owner an 

adverse interest, but proceeds to enjoy benefits claimable only on the 
basis of that interest, his possession at once becomes adverse, and limi- 
tation begins to run from that time. The fact that such assertion and 
enjoyment arc not challenged, does not change their adverse character, 
whenever the necessity of challenging it has arisen. 27 B. 515 = 5 Bom. 
L.R. 274, 

(2) A partial, as well as a whole, interest in land may bo lost or acquired by 
ad\’crse possession, A landlord, allowing his tenant to assert the vali- 
dity of an invalid lease or a particular tenancy for more than 12 years, 

will bo debarred from questioning its validity afterwards. 21 B. 509. 

« 

(J) Acquiiltion of pemuiywll tenanej: — 

(1) There can be adverse possession of a limited interest in property as well as 

of the full title as ow'tier. Where a tenant enters «nto possession 
under conditions which would give him a permanent tenancy and con- 
tinues in possession as a permanent tenant for more than .12 years, 
he becomes a permanent tenant by adverse possession. 27 B. 515=5 
Bom. L.B. 274. 

(2) Hht holding of a ^naut for more than 12 years adversely to the landlord 

in the assertion of a title to a permanent tenancy, will n<$ prevent the 
landlord from enhancing the rate of rent, unless it be proved that the 
possession of the tenant was similarly adverse to the right of the land- 
lord to enhance the rent within the limits allowed by usage^ 5 Bom'. ;> 
L.R. 186. - 

o 

(<) Aequiiltloa of title to other olulms:— 

A landlord merely by receiving rent cannot preserve his rig& toother elaijns 
oontinuously denied by the tenant. 27 B. 515=5 Bom. L.R. 274. 

if) lloa-]|iurtlolpatloii of rents and profits ^ 

(1) As between a landlord and a tenant, the mere non-partieipation of rents 
and profits of the laud on the part of the former would not constitute 
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Aot XY of 1877 (INDIAN LIMITATION ACT). [Art. IM, 

5.—' Advene posaesBion, ’—{contmued). 

E.— 5ults between landlord and temnt.-^{bontimied,) 

adverse posKossion on the* part of the latter. To conatituto advorso 
possession and a bar by limitation, there must have been a determina- 
tion of the tenancy more than 12 years before suit, and where the suit 
for pos.sGKsion i.s brought by the landlord, the tenant must such 
determination of tho tenanoy. 21 M. 158 (160) ~ 6 M.L.J. 92. 

(2) Mere non-payment of rent is not sufficient to constitute adverse possession. 

7 B. 40 ; 2 A. 517 (P.B.) ; 4 C. 601. 

(3) Non-payment of rent* by a teqant for more than 12 years, or holding over 
after expiry of the term, does not make tho possession of the tenant 
adverse, unless there was repudiation of the contract by which ho 
entered into possession or assertion of a right incoSlsistent with that of 
his landlord. 7 B. 34. C/. 18 M. 171. 

(47^ To soe whether a suit to recover possession of land in tho possession of 
tenants is in time, it must be ascertained wj^cthcr the tenants had paid 
the rent to the plaintif! to a period within 12 years before the institu- 
tion of the mit or not. 1 C.W.N. 246. 

(p) <~-What amounts to disclaimer 

A manifest assertion by tlje tenant to tho knowledge of the person represent iiig 
tho landlord's interests of a right inconsistent with that claimod by 
tho landlord to treat him as a tenani-at-will or from year to year, 
would be a disclaimer of the landlord's title. 27 B. 515=: 5 Bom. L.B. 
274. 

^h) Suit in ejectment 

An Inamdar’.< suit against a permanout tensjit for onhancoment of rent or for 
ejectment in default, brought more ^an 12 years after notice for en- 
hancement of rent and denial by tenant of the landlord’s titlo, held 
t barred. 21 B. 894. 

(i) Assertion of adverse title 

8. M.L.J. 92 -.-21 M. 163 No. 4, p. 1051, supra. 

(J) Proprietor and farmer:— • 

(1) PeTj^PiiOWDKN, j.— Whor4?thc proprietor basnotiop of tho claim of proprietary 

title by the farmor, the latter’s possession may become adverse to tho 
former under some circumstances. 41 P.R. 1881. 

(2) The omission to assert propriotfiry title coupled with other circum 

stances, may constitute such a discoutinuance of posses.sion as would 
bar a suit ^or the rocovery of proprietary possession brought by the 

owner at tho expiration of the farm. 41 1'.R. 1881. 

« 

(fc) Forfeiture— Landlord's suit:— 

If lands are sought to be recovered on the ground of forfeiture inourred by tho 
tenant on account of alienations made by him, the landlord's suit 
would, on the particular cause of action alleged, be barred unless the 
suit is brought within 12 years from the forfeiture. 1$ ]i(. 128. 



1107 


Art. lii] Act XY of 1877 (indian limitation act). 

S.—* Adverse possessioa**'-‘(contimted). 

B.— 5uits between landlord and tenant.-— (oondud^d.) 

(0 PosBeBslon advene to lessee adverse to lessor:— 

Possession advorso to lessoo is also adverse to lessor. 9 C.L.R. 347. 

^m) Adverse poBsession— Tenant for life 

See 27 C. 156 (P.C.)=^'26 I.A. 216 = 4 C.W.N. 274 (No. 11) at p. 1024, supra. 

(») Effect of trespass against lessee 

Where land, while it is in the possession of a lessee, is trespassed upon by a 
‘frospasser, adverse possession against the landlord commoni^cs only on 
the expiry of the lease, and not from the date of the trespass. The 
landlord may sue the trespasser in ejectment, within 12 years from 
the expiry of the lease. 10 C. 577. 

(0) Adverse posseBsion— Encroachment by tenantB:— • 

Encroachment by a tenant on the adjoining waste lands of the landlord will 
not con^ience to be iidverse unless aud until the tenants assort an 
adverse title or until the landlord becomes aware of the encroachment. 
31 C. 970. 

F.— Evidence and Pleading;s. 

(1) Nature of evidence to be let in • 

(a) III order to be a eoinpleto answer to a suit, the possc-ssion must be continuous. 

Temporary interruption caused by wrongful j>oKKi?ssion given by a Court 
to a third person, does not affect the continuous character of tho 
adverse po.ssossion. 22 B. 73,3. 

(b) Adverse possession must be shown to be contiiiuoii.«i, public and aderjuate to 

the circumstances of the case. 25 li. 362=3 Bom. Ti.R. 47. 

(2) AdverBe pOBseBsion -PleadingB how to be prepared : - 

If plaintilT roly on title as well as adverse possossioii, ho must sot out tho latter 
plea with sufficient clearness, so as to enable his ad*'crKaTy to understand 
that he (plaintilT) sought to succeed on title as well as on adverso 
possession. 7 C. bfV). 

(3) Suit based on title— Proof of dispoBseBsion alone not Buffleient - 

* In a suit lor possession of lai'.d based on title, mere proof of po.s8ession and ‘dis- 
possession witlfin 12 years before suit would not lie sufficient to entitle 

the plaintilT tn a decree. 9 C. 130-11 C.Ij.B. 893. 

• 

(4) Suit on title- SuGceBB on adverse posBOSBion:— 

Where, in a suit for possession based upon title, the plaintiff was not able to 
prove title, but proved .adverse possessioji for mote than 12 years, he ' 
would ho entitled to get a decree in his favour, not withstanding the 
fact that he did not sot up adverse possession in the plaint. 14 G. 592. 

(5) Claim based on title and adverse poBsesBion 

(a) If a person bases his claim on title and adverse posscbsion, he will be entitled 
to succeed on the latter plea alone if be proves more than 12 ye^’ 
adverse possession even if be should fail to prove title. 3 G. Sjilt ; * 
4 0.699 = 3 C.L.R. 460. 
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let XT of 1877 (IDDIAK UKITATION ACT). 

S.— ’Advene petMemiea,’-^{eentmued). 

9 

P.— Evidence and Pleadlnsra^^Cconc/uded)., 

Where, in a suit for possefiBion, thd*dofendttnt was found to bo in possession of 
tho property for a long time, the burden lay, on the plaintiff, of esta- 
blishing by clear and irnstworthy evidence that he had some sort oT 
possessioD in respect of tho property or enjoyment of benefit from, or 
interest in, it within 12 years before suit. U.B.R. (1892-06), 493. 

In a suit for posscBsifin, the plaintiff must show possession within 12 years be- 
fore suit. U.B.R. (1692-96), 518. 

Where, in a suit for posssqssion, the plaintiff did not show possession or enjoy- 
ment of an interest in the property within 12 years before suit and the 
defendant’s possession was adverse as against plaintiff for more than 
12 years, the suit was dismissed. U.B.R. (1892-96 )q 487. 

Whero, in a suit for possession, the plaint did not allege that plaintiff had pos- 
session or enjoyment of the property withiu 12 years before suit and it 
was found that it was for a long time in one branch of tho plaintiff’s 
family, the plaint should have been reject^ as showing no cause of 
action. U.B.R. (1892-96), 507. 

Whore land comes into poHsession of one branch of a family on their own 
account and not on that of the whole family, adverse possession begins 
to run against the other members of the family from tho date of such 
poHseKaion. U.B.ft. (1892.06). 444. 

Whore, in execution of a money decree, the share of tho judgement-debtor in 
certain property was attached, no bar of limitation could bo raised to 
prevent the oo-heir from discharging the amount of the decree and 
obtaining the release of tho share of the property from attachment. 
U.B.R. (1692-96), 459. 

A suit by a grand-daughter to recover her grand-fathcr’s property from his 
widow instituted more than 12 years alter bis death was barred. L.B. 
R. (1898-1900), 530. 

Wheref in a suit for possession, the plaintiff docs not base his claim upon the 
fact of himself or his predecessor in title over having boon in posses- 
sion, but rests his claim upon title only, he would be entitled to 
succeed unless the i^efendant shows that he holds the land adversely 
for 12 years. L.B.R. (1903), 56. * • 

* Q.— Miscellaneous Cam* ^ 


AbaadoBBient of land « 

< Where a inirasdar allowed his land to lie waste and it was taken up by the 

defendant, the cause of action for a suit by the mirasdar to recover the 
land aecrued when the land was taken up by the defendant. 6 Bom. 
^.C.A.C. 66. 


8et lee ^epeeeeedou of m ueign 

H P.R, 1899 ^No. 8, p. 1053, supra. ^ 

Bd M i wi oh of Oovernment not adveiie:— 

Pci^bssion taken by Government for the enforcement of revenue demand, is not 
adverse to the true envner. 5 A. 1 (PoO.) »9 l A. 99. 
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let of Itff (iNuuir LdlixAihoK act). ii09 

S.—* Adverse po8seMMioa*^(^opnHnued), 

Q.— MlMetlaneouA Cases.— (cowNnwcd). 

PesMislon of teaaiit pousMloa of Isadlonl 

FosaesBiou of the tenant, notwithstanding an adverse olaim by him, is that of 
the landlord. 4 Bom. L.B. 537 ==29 C. 578^29 1.A. 104 (P.C.). 

Ac 

PoMaition given by Court 

Possession given by Civil Court under a mistake would still be legally adverse 
posBossion . — Per Ulovrb, j. 11 W.K. 49. 

JLtiaehment of vSciiui lands . • 

Where certain vatan lands were attached during the Peishwa's Government, and 
the British Government which continued the attachment for some 
title first resumed and then restored them to the plaintiffs, the period 
of limitation in favour of those in possession as tenants under British 
Government, would commeuco from the date of restoriction to the 
- plaintiffs, and not from the date of resumption. 6 B. 585. 

Preinmption of tltlO'-Payment of rent by Government:— 

The admission by the Government that they had paid rent to the plaintiff is 
suflioiont in law to raise a primn fade presumption of title in plaintiff's 
favour, and the onuft lies upon the Government of proving that the land 
belongs to Government and that the rent was paid by them under 
mistake. 2G B. 410==4 Bom. L.H. 28. 

Idvene posieislon against pntnidari Ae.:— 

Where land is leased in putni and durputni, and the pntnidars and dnrpnhiidars 
are dispossessed by strangers who remain in adverse possession for 
more than 12 ^rs, the landlord-lessor’s suit against the trespassers 
will be barred though brought within 12 years from the voluntary 
rolinquii^inent of the putnidof^B and durputnidars in his favour. 2G' 
C. 460 (dUitg,, 25 Q. 107 ; 23 C. 863 ; 13 C. 101 ; 18 B. 101). 

Go-pareanary property la the handa of itrangem 

The possession of the purchaser of the interest of one member of a Hindu co- 
parcenary will be adverse to tbe^other members of the co-parcenary, 

T ' the rule that one co-paroener’s possession is the possession of all not 

applying to sud a case. 12 M. 292. * 

Balt In ejectment— Proof of mokurraree tenure * 

Where, in a suit for ejectment, the defendant proved that he held the land for . 
more than twelve years previous to the institution of the suit under a\ 
ftiokurraree tenure to the knowledge of tly plaintiffs, the suit was bar- ' 
red by limitation. IS W. B. 129=12 B.L.B. 282 (Note). 

• 

Suit between purchaccr of Zemiadarl and mokurraroedan 

Where a %emindari was sold for arrears of revenue and, after mnoh litigation, 
certain' lands in the Zemindari were restored to the possession, of 
tain mokurraree-hblders, in a suit by the purohasor of the Z aminajj p. 
to recover possession of the lands, limitation was computed from ti^ 
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Advene posgeealon.*— (continued). 
(i.— Miscellaneous CMse3.--(cofiUnued). 


date of the delivery of pofisession to ttie mokurraree-holdetH and not 
from the date of the plaintiff's purchase of the Zemindari. 3 W.B. 5 
(P.C.)=-10M.I.A. 105. 

Ancestral property— Case of entrustment 

A suit to recover the plaintiff’s share in the property left by the common 
ancestor of himself and defendant, on the allegation that after having 
obtained po88(‘ssioii of his share, it vras entrusted to the defendant, who 
refused to deliver ^he same, was governed by this article. 07 P.U. 
1800. 


Landi ‘ailegod to be granted for maintenance 

Where, in a suit for the recovery of land, the defendant setfup adverse posses- 
^ sion and the plaintitT does not show as alleged by him that the land 

had been given for maintenance of the person under whom defendant 
derived his title, defendant’s adverse possession must prevail. 26 B. 
617=4 Bom. L.R. 312. * 

Poiceision under an alleged sale 

Possession taken by a vendee from a deceased person is adverse to the 
heirs of the deceased from the moment of sale ; the heirs-at-law ought 
to sue within 12 ;^'ears from the date of sale. This article and not art. 
142 would apply to such a suit. 2 C.L.ii. 10. 


Advene poBienlon of equity of redemption 

There can be adverse possession of the equity of redemption. Where the equity 
of redemption is hold adversely for more than 12 years, a suit for 
redemption of the mortgage by the mortgagor or his boirs will bo 
barred. 14 B. 176. 4 

S«ralea IwuBi— Iiudi Attadiad tp h«Fadtj^|^il|el■:— 

Laud^anted 08 temaneioiion for.amiQ«-1)«pcttne odveTse when service is no 
longer required. And laud granted for an hereditary office becomes 
adverse when the need of service ceases altogether. S2 B. 422. 


Zein]indar*i lult for dMlantion<^eontion i— 

So long as the proprietary tight of a Zemindar is form^y recognieed by tke 
Bevenua authorities, the period of ligdtation fot a suit, by the 
^ dar for a declaration of his right to a shhre in the settlement of im 
ae^etion, dees not begin to run. 17 W.B. 146. 


Zemlndav'e intt for i^ooMifton— Mokumune grant aet up ' 

^ In it imlt by a Zdndndar to recover possession of certain lands in the Zemindfiri 

, and set a^^o an alleged mokurraree grant in reapeot of it, Btpitation 
was computed from the date when the Zemindar had notioqjif the - 
* d^endant's claim under the mokurraree grant. 19 W.B. 252 (P.Ci)i' 

Ktllnettoii title • 

Adverse possession by the defendant for more than 12 years would extinguish the 
plaintiff's right to the property, notwithstanding any provision of the 
Burmese Law of Inheritance to the contrary. L.B.B. (1672-92;, 51. 
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(Old JLota). 

[Act IX of 1871, Art. 149:— First nnd third Cols., same as above : second Col., 
* thirty years.’] • ' 

{Act7SJ7ofl859, S. S.—Inauita in the Courts sstablisM hy Royal Charter by a 
fiiartgajee to recover from tJte mortgagor theposseseum of the immove- 
able property mortgaged, the cause of action shall he deemed to have 
arisen from the latest date at which any portion of principal money or 
interest was paid on account of such mortgage debt,\ 


(NoteB).^ 

Scope of article. 


(a^ Ss. 20 21 of the ^jimitation Act are inapplicable to suits for possoBsion 

under this article. 26 A. 167 ; 18 A. 295. 

(6) Where the mortgagor is permitted to remain in poBSCBsion of ^fie^nortgagcd 
property as long as he pays interest, a fresh right to sue accrues to 
the mftitgagee, under art. 185, when that permission ceases and the 
mortgagor’s right to possession is determined. 16 W.R. S3 (P.C.) 

(c) Where the mortgage-deed gives a right of entry to the niortgagoo in case of 
defs^, but no steps were taken to obtain possession after default ; 
heUflOoat a suit by the assignee of the mortgagee to recover ixisseBsion 
of the mortgaged property from the mortgagor’s vendee, brought more 
than 12 years after the purchaser had obtained iKiKsession, was barred 
under s. 1, cl. 12 of Act *X1V of 1859. 8 B.L.R. 101«:4 M.I.A. 
144. 


• tdV .A mortgagee, who was wrongfully dispossesBod of tbo mortgaged property, can 
successfully maintain a suit, if brought w'ithiii time, to recover posses- 
sion of the same,' though his claim for foreclosure may be barred by 
limitotion. 97 0. 16S = 7 O.W.N. 30. 

(e) This article relates tot tqpmial kind of mortgage known as English mortgage 
and includes only that olasB of suits in which thf^ remedy is eithisr 
foreclosure or sale in the altexnativo. 14 C. 730 (F.B.) 


i,-^*From ttm mortgagor,* 


^ (a) The suit contemplated by art. 135 is a suit against the mortgagor or 

anybody ulsei 12 G. 614. ^ 

Bui this article expressly refers to suits by tho mottgegeo against i 
gagoronly. • 

(5) Where, on the application of the mortgagee, a Beoeiver is appointed ] 

• he is treated as the legal agent of the mortgagor. 2C B. .221/5127) 
(P.B.) ■ 



On mccouBi affSte moiiga^^debL* ^ . 

Uomgt PBfd by wmtfi-- 

.\a) Mob^ by a surety cannot be a payment “ on account of the mortgage- 
^ ' deb42^ within the meaning of this article, 26 B. 248 (251). %' 

(5) This attiblfrenly applies to oases in which some part of tho prindpaf "W iu- 
terast oi the mortgii^debt has \)e6n paiid. 4 C. 288»a C.L.R. 386. 

IX . . 144 



Ilia-- Art xy of 1877 (INDIAK £iinTiisioii>A4a|i^ El^ *W 


i#0 Jl . — JBjror oo^bebalt of any 
local authority for 
posBeBsioo of any 
public street or road, 
or any part thereof 
from which it has 
been dispossessed, or 
of which it has dis- 
continued the posses- 
sion (1). • 


TUfiy yean, ^ate of dispos- 
seosion or discon- 
tinuance. 


Scope of article. 

(a) Thitt article ciUiuot 1)6 roHtricted to MtreetiK or roads formed b>%e Municipality 
on latlds 'belonging to, or acquired by, it in proprietary right. 25 M. 
ri36*12M.Ii.J. 37. 

l/i) The doctrine **oace a highway, always a highway" was not applicable to India 
even before the enactment of this article aifd adverse possession of 
a highway for 12 >eani before the passing of this article would have 
extinguished the highway. 25 M. 635= 12 M.Ij.J. 87. 

(c) Adverse possession of u land dedicated as highway will give the ownership of 
the land in 12 or 60 years according as the owner is a private person 
or the Government %nd the burden of highway will be extinguished 
in 80 years according to this article. 25 M. 635 = 12 M.L.J. 37. 

147 . —By a mortgagee for Sixty yean. 'When the money se- 
forecIoBure or sale. cured by the mortgage 

becomes due. 

(Old Aott.) • 

No^iynespovding prwisim in either of the old Acts. 

Scope of article. 

(Oeaepal). 

(1) Apl^blllty of artlole:-- 

(a) This article applies only to the enforcement ^of charges upon immoveable 
0 property, by foreclosure or solo, when created by a transaction which 
« . is A mortgage. 151 P.R. 1888. 

(5) This article applies & all suits properly brought by a mortgagee for fo»T 
I closure or sale. 10 9* 519. 

'' ^ V 

(r) A mortgagee, wIk) could not sue for possession under art. 185, 0|iald still 
J - sue for fotecl^UTo under this article. 88 P.R. 1888. - ' S' 

;<9) lfo«tfa|s«»dshafi«,4ld«NBMb«t«Mai-- 

1 . floe !Ko, 4, at p. ORS. mjira. 

f») iitt Holtbor a ino^^ 

^ . (a) M 14 G. 687, No. 2, at p. 963, mtprn, under the hea^ng ^llaloatla 


^Added by Act XI of 1900. 
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*Art.lfy|^ ' JUit XY of 'lYfT (tNoiAH a6t). 

Seop 0 at article. -•'Gpiilimwtf.) 

Qeaeral.— (CoMiiMMil.) 

Where a bond inxividee that, ifthe money advanced ie not paid on the due 
date, the oUigee will be entitled to recover the amount from any move- 
able and immoveable property of the debtor, Md, that no charge or 
mort^ago is oroated thereby and that a suit to recover the debt on 
such a bond is. not governed by art. 13*i or this article, but by Oirt. 6G. 
14 A. 163. 

(4) Ri|ht to redeom oad right to f orooloto t- 

••f • . 

(а) In the «*kbsence of any stipiilatign, exprfllf*s ur implied, the right to redeem 

and the right to foreclose aiti co-oxtenaive. 5 B. 33. 

(б) There is no such rigid principle that redemption and foreclosure are co-extoii- 

Bioo. 10 A. 603‘(60B) [following 3 M. 314J . 

(e) The rule, that the right to redeem is co-extensivo with the right to 
fbrooloture, Ih not applicable to cases falling under t|^»* .J p^bhfc Ti 
AgriculturistB* Belief Act, and an agriculturiHt*mortgagDr inay bring 
a suit ^r redemption before the time fixed for piiyment of the 
mortgage-debt on the ground that the debt has been Ratiafiod. 

6 B. 734. 

(5) Ranody of mortgagoe agaliut liroQgart-- 

(а) Where the mortgaged property Is heli^ adversely to the mortgagor and 

the mortgagee, a suit by the mortgagee is governed by art. 144. 

* 18 B. 61. 

(б) A mortgagee Ib bound to vindicate his title to land against a third party in 

adverse possesKioii within 13 yoarsp though he is entitled to bring a 
suit for foreclosure or sale within 60 years from the date the mortgage- 
amount becomes payable. 26 A. *35 ^38). 

(e) Where a mortgagor was disposBesBed by a third person claiming adversely 
to him, in thg absence of litigation between him and such third 
person, the ohubo of action ocorueH to the mortgagee as against the 
now comer from the date of diapoBBessioii. (1864) W.R. 876. 

(d) Beoeipt of rent, for more than 13 years, from the mortgagee in poHsossion, 
by a stranger claiming adversely to the mortgagor, extinguished the 
equity of redemption in the mortgagor. 6 C.W.N. 601. 

16) Ibmedy of penon haTlng two mortgoiof s - ^ 

See No. 8, at p. 965, nupra. 

(71 Go-mortgaRorpsyiofmortdOdo-unouiit:— * 

(а) A--:— 4Uid redeeming the property, has o charge on the property redeettisd^ 

as against the other mortgagors bound to recoup him (the xedeeutiig 
sflHiiMrtgagor). A suit by the othef co-moctg^tgorH, to redetoh ihelr 
'shares -on payment of their quota offlbe amount paid towards 
; redemj^OD, is not governed by this artiole. 36 B. lfO»4HoaiA, L.B. 

■:* USk' 

(б) A oo-tfjpirtgagor, redeeming the mortgaged property with funds out of his 

pocket, has only a charge on the pre^rty redeemed in reepdet of the 
amount so paid. A suit by him to recen’er the amount by chatging 
the property is .governed by art. 133 and not by this article, beoai^ • 
he is not a * mortgagee ' within the meaning of this article. 1 A,L«1. 
i ;v 376 ; 13 A. 110 ; A.W.N. (1904), 8. 
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Aoi XY of 1877 (inqum TiUotatioii Aqv)i [Avt li7 . 

Scope of article.— (Cetteluded.) 

Qenenl.— (Coii«2tt<lAi.) 

(8) Suit to enfoMe mor^oge lion , 

See Non. 1 and 3, 1‘2 G. Ill and 14 0. 730 (F.B.), at'p. 963, supra, under the 
heading * Calcutta Gam.* 

(9) Suit for foreclosure or sale 

See 12 C.P.L.U. 2G, at p. 987, supra, 

(10) Right barred before the present Aet : - 

Where^ under the provisiidiH of XIV of 1659 or Act IX of 1871, which 
allowed only a 12 years' limitation on suits for foreclosure or mortgage, 
the right to sue liad expired before Act XV of 1877 came into opera- 
tion, the GO years’ rule provided by this article cwould not apply to 
a-suit (or foreclosure of mortgage. 14 B.L.B. 87 ; 26 A. 4 (8). 

(11) Bale OF foreelosure, when mortgagor’s interest sold 

Where, notwithstanding that the interest of the mortgagor was sold in execu- 
tion of a dtMsrcxs against him, ho continued in possession of theproperty, 
till his death, along with the purchaser, a suit by the mortgagee for 
sale or foroclosure would be in time if brought within 12 years from 
the date of the death of the mortgagor, though more than 12 years 

from the date of the sale. 7 G. 394. 

m 

(12) Extension of period 

In the case of payments made by mortgagor or the appropriation of profits for 
interest hy a mortgagee in possession, s. 20 of the Limitation Act 
would extend the. period of limitation in favour of the mortgagee 
alone. 26 A. 1G7 ^170). 

3.- -Suits for Sale.* 

(1) Suit by mortgagee for sale:— * 

(a) Seed^o. 2 (a, b and c), at p. 982, supra, 

(5) See 2 C.P.L.R. 57, at p. 987, supra, 

\c\ See 1 P.L.K., p. 178, at p. 986, supra, 

(2) Balt to enforce mortgage-lien by sale:- - 

(a) See 14 B. 577, No, 3. at p. 983, s^apra, under the heading * Bombay Gam.* 

(5) Sbe No. G(a and 5), at p. 985, s%ipra. * 

3 .— Suita dor money based on mortgages. 

(a) See 19 P.R. 1885, at p. 986, supra. 

(6) See 1 P.Ij.R., p. 43, at p. 986, suprq, 

ic) See 13 B. 90 (F.B.l, No. 2, at p. 983, supra, imder the heading * Bombay 
Cases.* i- 

» g.- -Usufructuary mortgages. 

(o) Bemady of usafruotuary mortgagee:— ^ 

See No. 3, at p. 984, supra, under the heading ‘ Madras Gam.* 

' <5) Qsuirudltnary mortgage oontaining personal eoYonantt^ - 

8oq No. 4, under the heading * Madras CaseSf* at p. 984, aupra and iop ot 
p. 985, supra. 
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■ Art.'ii7] Act Xy of 1877 (ikdias eihitation act). 

4 — UsufructiMry 

* 

(c) Foreolorara or lale 

A suit by an usufructuary mortgagee, out of possession, for foreclosure or sale 
of the mortgaged property is governed by this article. 16 M. 64. 

(d) Suit by usufructuary mortgagee for monoy—Falluro to secure possession. 

(1) See No. 5 (a and b), at p. 985, sujara and 33 P.R. 1900, at p. 980, sffpra. 

(3) See No. 3, at p. 983, supra. 

(e) DestrootionMof mortgaged property — Bolt for money:— 

Sec U.B.R. (1807^901). 618, at ja 987, si^ra. 

if) Mortgage-deed containing covenant to pay:-- 

Soc No. ^ at x)* 985, supra. , 

(ff) Mortgagee's right to possession on default of payment 

^hcro a mortgage-deed stipulated that, ui>on default by the mortgagor iii 
payment of the mortgage-money, the mortgagee should take x>osHossion 
of the x>rnperty a.s absolute owner thereof, the mortgagee could sue to 
recover possession within 12 years from the time at which his right to 
possession commenced. 10 C. 68. 

5. - Mortgages by conditional sale. 

( 1 ) Suits by mortgsgoo by conditional sale. 

(a) See No. 3, under the heading «>Madras Cases/ at p. 984, suj^rn. 

(b) This article has no application to a suit on a mortgage by conditional sale. 

30 C. 3G9. 

(c) This article would uot apply to any mortgage by conditional sale executed 

botweoii Hindus and in respect of properties situated iu the luufussil. 
12 G. 614 (G30f. 

((2) Where, in consequence of the proceedings instituted uqjder Regulation 
XVII of 1806, the mortgagor's right to posKOssion in respect of 
a mortgage by conditional sale was bn>iight to an end without a suit 
for foroclosuro, a suit for possessioii, m.stiluted by the mortgagee more 
than 12 years after the mortgagor's right to passessiou determined, 
was barred by art. 135, this article uot being ax>plioable to such a suit. 
16 C. 693. • 

(e) Where proi-eodings, under 8. 8, Regulation XVll of 1806, had come to a 

close ill lesxiect of a mortgage by wnditional sale by the expiration 
of the stipulated period of extension, while the Regulation was in force, 
the mortgagee, after the passing of the Transfer of Property Act, was 
* entitled to a decree such os wquld have been passed while the 
Regulation was in force. 14 C. 451. ^ 

(f) A mortgagee by conditional sale, who was pat into possession of the 

mortgaged property but was subsequently dispossslsed, could sue to 
^gpoover possession of the property, although his claim for foreclosure 
might he barred by limitation. 37 G. 185. 

{if) Where, after the passing of the Transfer of Property Act, a suit for fore- ^ 
' elosun of a mortgage by conditional sale executed before the Act ms 

/ instituted, the procedure prescribed by the Act applied to the suit. 12* 

G. 583. 
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Aot XV of 1877 (iMouN limitation act). [Art. liT. 

5 .— illorts«s«tf by conOitloaal sale.— 

(7^) A Huit, braught after the TraiufGt of Property Act came into force, for 
foreclosure, under a mortgage-deed of conditional eaie executed when 
the old Regulations were fn operation, was governed by this article 
and not by art. 135. 8 G.P.L.R. 65 and 83. 

(t) A suit for focedosute, upon a mortgage by conditional sale, must be 
brought within 12 yearn from the date specified for payment of the 
mortgage amount, the cause of action being the original non-payment 
of money on the due date. 11 A. 144s 9 A.W.N. 41. 

( 2 ) Suit for poBseuioB : - 

i. 

A suit by a mortgagee for pOHsession of the property mortgaged to him by way 
^ of Gouditioual sale instituted more than 12 years after the date fixed 

for ro-payment d the mortgage-monoy was barro^ either under art. 
135 or art. 144. 35 P.R. 1899. 

6 . Equitable mortgages. 

Equitable mortgages by deposit of title-deeds : - 

{a) SeeL.B.R. (1872-1892), 555, No. 2, under tho heading ‘ Equitable mort- 
gages by deposit of title-deeds,* at p. 989, supra. 

[h) See, also, under tho same hoadiug, cases Nos. 3 and 4, at p. 989, 

(c) In the case of an equitiible mortgiige by deposit of title-deeds, a suit for 

fqpeclosnre is governed by this article. 22 B. 164 (169). 

(d) In a suit upon mortgage by deposit of title-deeds in respect of immoveable 

properties situated outside the limits of Calcutta, the appropriate 
remedy was a decree for sole, since the tr,ansnction took place in Cal- 
cutta. 24 0. 348. 

7 .- 'Aults on Hypothecation bonds or Simple mortgages. 

e 

1\ Balts oa hjpoiheeatloB-boads 

(a) See No. 1, under the heading * Madras Cases,* at p. 984, supra, 

(A) See No. 10, at p. 985, supra, 

(c) Sec 33 P.R. 1897, at p. 966, supra, 

\d) See 15 B. 188, No. 4, at p. 983, sapra,- under the heading * Eoifibay 
Cases.* o 

(e) A suit upon a hypothecation- bond, payable on demand, executed before 

' the Transfer ef Property Act came into force, was governed by art. 

132 and not by this article. 7 M.L.J. 815. 

(9) laeialnieaC hypotfaeeatioa-boad, suit oa : - * ^ 

See No. 6, at top of 984, supra. 

43) Balt for leJoftia simple mortgage 

(a) to 112 P.R. 1890 (F.B.> tallowing 14 G. 730 and overruling 151 P.R. 

^ 18681, at p. 986, supra. 

(5) A hypothecation-bond containing a power of sale in ^se of default is a mort- 
f gage-bond and a suit for sale on default is govemed by this article. 

14 B. 8t7. 
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7.— Suits on Hypotkocatlon bonds or Slniplo Moittnces.- iCmieluded.) 

s 

(c) Where a mortgage-bond gives a power of sale* exptess or implied, in the 

event of non-payment of the mortgage-debt on the due date, a suit to 
recover the debt by iia1e*ol the mortgaged property is -governed by thin 
article. 10 B. 592. * 

(d) See 8 O.C. 15G, under the heading * Ondh Caaett* at p. 987, mpra. 

(4) Beeupity pledges 

9 

See No. 5, 20 B. 406, under the beading * Bombay Caaety* at p. 988, supra, 

(5) Suit for penonal remedy : 

Though a suit to recover mortgage-debt from mortgaged property is governed by 
this article, the period of limitation for a suit to recover the debt 
^rom the mortgagor personally is Ihree years. 14 K. .877. 

(Old Law). 

(1) III the oast; of a mortgage by coiuliiional sale, liiiiitatiori began to run 

againfi| the mortgagee from the date of default ; Jirgubition XVll of 
1806 did not debar him from tbo stipulated ^"4 W.K. 90. 

(2) Under Act XIV of 1859, a murtguguc was bound to siio within 12 yuara 

from the date of default, except whom the mortgagor or the person 
in pobsessioiL held by pennission of the mortgagee alter tbn date of 
default. 12 C. 614. 

(8) Where, while Act XTV of 1859 was in force, a remedy iu rcsiMuct of a 
mortgage had become burred by lapse of time, Hie extended period of 
limitation given by Act IX of 1H71 did not rc.vive the right under 
the mortgage. 4 0. 262f. 

(4) Under Act XIV of 1859, a suit for foreclosure or sale was hold to bo a suit 

for the recovery of immoveable property or of an interest in iiuiiiove- 
able propert]tand was governed by the 12 years’ limitation under 
S. 1, ol. 12. 3 B. 812 (381) ; 10 B. 519 (524). 

(5) Under Act' IX of 1871y a suit for foreclosure was governed either by the 12 

years’ limitation prescribed under urt. 182 or the (X) years* 
limitation under art. 149. 3 B. 812 (381). 

148 . — Against a mortgagee (i) Sixtj' yean. When the right to re> 

• to redeem or to recover deem or to recover 

possession of imfhoveable possegSHpi acres'*): 

property mortgaged. 

Ttovided that all 
claims to redeem,' 
arising under instru- 
ments of mortgage 
of iaemoveable pro- 
perty situate in Bri - 
tish Burma, u'hich ■ 
have been executed., 
before the first 
of May 1863, shall 
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Act xy of 1877 (INDIAN LIMITATION ACT). [Art. Itt 


^ ' be governed by the 

rulesof limitation in 
force in that pro- 
vince immediately 
before the same 
day. 

(Old Acts). 

[Art. 148 of Act TX of 1871 : — Against a mortgagee to recover possesaion of 

iiiAiioveablc property mortgaged — Sixty years— 

• The date of the mortgage^ unless where an 

^knowledguicnt of the title of the mortgagor or 
of his rig[ii of redemption lias, ffefore the expira- 
tion of the prescribed period, been made in 
writing signed by the mortgagee or some person 
claiming under him, and, in such case, the date 
of the acknowledgments 

Proviso-— Same as the proviso in the present Act. 

Act XIV of 3859, S. i, cl. 15.- -See same clause x^rinted iindei- art. 145, supra. 

^ (Notes). 

Scope of article. 

(1 ) Applicability of article :~ 

This article applies tu suits for redemption hntught against mortgagoes and 
their assigns except purchasers for value ; hut not to suits against 
strangers nor to suits, which are not suits fur redemption. 2 M. 22G. 

(2) Mortgage Bubiequent agreement * 

Whore, after the expiry of the period fixed for redemption of a mortgage, the 
parties agreed that the mortgagee should enjoy tlie mortgaged property 
absohitoly for a certain numher of years and then surrender, the 
transaction lost its original character of mortgage and a suit for re- 
demption hold governed not by the GO years' limitation but by the 12 
years’ rule. 6 B. 674. 

i3) Mortgage -Wajlb-al-arz • 

. Whore the wording in a wajilhaUarz amounts to a mortgage by ooiiditioiial sale, 
a suit by a dolaiilciiig co-sharer to rocover his patti against another 
co-fiharer, who has paid the Government revenue, is governed by this 
article. 1 A.L.J. 48«26 A. 637. 

« (4) Land auigned by award^onditioned upon payment of money 

Where on arbitrator’s award assigns land to plaintiff conditioned on payment 
oftiono}', a suit for recoveiy' of the same on payment of the money, is 
governed by this .article. U.B.K. (1897-1901), 446. ^ ' 

(5) Mortgagd’ resulting from decree of Court : — 

Where a decree of Court constitute.^ a mortgage, it would, for purposes of re- 
demption, be governed by the rule of limitation contained in this 
article. lOr.R. 1888. 
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• Art. lU] Act XY of 1877 (indian limitation act). 

Scope of article.- -iConduded.) 

(6) Redemption by a penon not Intereited 

Where a party not ntally iutorcstad in the equity of redemption rodeemri a mort- 
gage and is in possession, a suit against him by the roprosei^ative of 
tlio mortgagor would bo governed by the (iO yetirs’ limitation » bo- 
Ciiiise ho is in the samo pusitiou as the assignor of the Tiiortgagoo and 
as such Ciiniiut roly on art. 134. of the Act. 124 TMl. 1883. 

(7) Suit for pre-emption arising out of foreclosure : — 

A suit for^pru-eniption arising out of the forecictsure of a mortgage by condition- 
al sale of a share in an undividod^Zemindari village was governed by 
art. 120. 20 A, 376. * 

(H) Suit by purchgser of equity of redemption:— 

In a suit for vedeniptiou of a usiifrhetuary mortgage by the purchasor of thit 
c<]Uity of redemption, held that the purchase being admits, this 
article and not art. 137, or art. 144 was applicable. 0 ^.W.N. 135. 

(9) Mortgage by conditional sale how enforced 

A uoiitraet of mortgage by conditional sale ought to be enforced according to its 
letter, the o.ssential chariictcristic of such a mortgage Iwing that, on de- 
fault of payment, the contract exocutm itself and the transaction is 
dosed without any further act of tb(t parties or acfioiiiitabiiity between 
them. 1 M. 1«2 l.A. 241 (P.C.) fU 500 ; 3 M. 20; 8 M. 186. 

(10) Suit for redemption against mortgagee’s assign : 

A against the purchaser of a niortgageo/s intepist with the knowledge*, that he 

was purchasing such interest is governed by this article and not by art. 
134. 0 A.W.N. 20;4 = !J A. 97 ; I A.W.K. 16f1 ; 122 and 75. 

(11) Redemption of right to oAelate as priest : • 

A suit for — -was not ^ovorned by art. 145 of the Act hiii bv this article. 10 C. 
73=-13C.L.R. ^>3. ' ^ 

<12) Agreement amounting to mortgage 

Where an agroeniczit amounted to a mortgage and it did not spocufy a definite 
period over which the mortgage was to extend and did not prohibit 
redemption within any specified rlaW. the suit for redemption would bo 
governed by Ao GO years’ limitation pnividcd by this article. '67 P.B. 
1883. ' • 

• 

/.— * AgMiasi « mortgagee. ’ 

(I) Redemption suit against redeeming co-mortgagor: < 

(fi) A for the plaintiff ’s own share out of th^roperty redeemed by the co- 

mortgagor is not governed by this article, which is applicable only to 
a suit against a mortffogee, A redeeming co-iqortgagor is not a 
^ortgagoo. He has only a lien for the money, paid by him towards 
redemption, against his oo-mortgagors. 2G H. J500 ; 4 Bom. L.R. 78. 
C/. 11 B. 422 ; 16 B. 191. 

(6) The suit qgainat the redeeming co-mortgagor can bo brought at any time^ * 
until the redeemer's title becomes indefeasible by 12 years' adu||sib 
posBossion. 8 Bom. L.R. 685 (dUsefiting from 11 A. 423). 
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-•Ag*but M. moftgttgiee, '—iCoftHmted.) 

fc) A is governed by this article.' S A. 295 ^6 A.W.lff. 98; 11 A. 428 ; 14 A* 

1«11A.W.N. 211; 6A.W.N. 162; 11 B. 422 ; 6 A. 800. 

Jd) CotnjHsntS A. 24 and 6 A.W.N* (1886), 300 ; U.B.A. (1892-96), 490 and 
32 P.R. 1906-39 PX.R. 1905. 

- (e) C/, 11 M. 416, which holds that, in the absence of proof thac the redeem- 
ing cso-niortgagor or persons holding under him held the land redeemed 
for more than 12 years with an adverse title, the plaintiff's suit would 
not be barred. 

(/) When a co-heir redeems he does not necessarily do so in opposition to the 
mortgagor, the result being that a siilc against him by the mortgagor 
. or his heir is governed by *‘thc 60 years' limitation in this article. 

U.B.B. (1897-01), 473. 

(</) See U.H.K. (1892-96), 500, No. 6, at p. 1103. s/fpro. « 

r 

<2) Poupiiion obtained by one of themortgagora:-- 

Whcrc, after a usufructuary mortgage had been satisfied out of the usufruct, one 
of the mortgagors got possession of the whfi>le of the mortgaged pro- 
perty, such posKfHsioti was adverse as against the other co-mortgagors. 
16 A. 2.64-14 A.W.N. 72. 


(3) Tpanifer to oo*iharer by GoYOPnment— Nature of poitenlon s 

Whore, in accordance with^the wajib-al-ars of a village hut not under S. 157 of 
Act XIX of. 1878, the defendant's predecessor in title was placed in 
possession of a patH in the village under the order of an Assistant 
C3oileclor, the dispossessed /so-sharer having defaulted to pay Govem- 
lueiit revenue, and where the wajib-al-arz provided that the dispossess- 
ed co-sharer might recover the land from which ho was dispossessed on 
payment of the Government revenue paid on his behalf, lield the 
possession of the defendant was nob adverse and that the transfer was 
a mortgage by conditional sale governed by the GO years’ rule of 
limitation. 1 A.L.J. 48. 


(4) Muntgugor and mortgagee -Hortgagee’i poiBeieion vhen adverM and when 
noti— 

(4) As between mortgagor and mortgagee, neither exclusive possession by th^ 

latter lor any |ioriod less than GO years nor any acquiescence by ^jthib 
former short of the ridease of the equity of redemption will be a bar or 
• defence to a suit for redemption. 9 u.W.N. 201-2 A.L.^. 71-7 
Bom. L.R. 1(P.€.). 

(5) A mere denial by*a mortgagee in possession of tlie mortgagor's title i'a 

( not sufiicienb to oonveigchis possession into adverse possession. 10 hf. 

189. « 

(c) The mem denial by » mortgagee in possession, of the mortgagor's title,, 
caxuiot abriS^e the period of 60 years within which the latter has to 
sij^ to redemption. 49 P.R. 1882. 

Where a mortgagee pays the assessment due on the mortgaged land 
" and he ia piit in possession by the Mamlatdar, his posaemion can't he 
' * adverse to the mortgagor, who might sue lor redemptik»n. 16 B. 184. 
(e) The mere assertion by the mortgage of a title adjecse ib tfae mortgagor 
oganot cut down the period to redemption from 60 to 12 years, wheafe 
there is a nal mortgage. 7 N.W.F. 220 (F.B.) ; 1 A. 656. 
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(/) Kor would the real owner be disentitled to redeem, where the mortgagee 
pretends to purchase the equity of redemption from a person having no 
title whatever. 21 B. 798. 

e 

(5) lloptfade by conditional lale- Advono pocnulon i-- 

.Where a mortgagee by conditional sale takes possesBion of the mortgaged 
property, after the end of the mortgage term, in his own right and not 
as mortgagee, a suit for redemption will be governed by art. 144 and* 
not by this article. 2 A.W.N. 87. 

(C) Rodemption luit -Adverce poiMStlon r - • 

Adverse possession against mortgagee is not necessarily adverse to mortgagor 
so us to liar him from redeeming a mortgage, tho reason l)eing that 
^ossossion adverse to mortgagor cim only aris^ after he becomes en- 
titied to immediate possession, which, in the case of a usufructuary 
mortgage, he will not be entitled to until the mortgage is 'redeemed. 

1 A.L.J. 725* A.W.N. (1905). 4. 

(7) MoHdngee can’t set up advene poueuion:-- 

(o) See 14 B. 279, No. 10, at p. 1056, supra. 

(5) 111 the absence of a valid sale to him, a mortgagee or his heir cannot set up 
an adverse title, the poKsesHion under the mortgage retaining its 
original character. 14 M. 38. 

(81 Mortgagee holding ovor : — * 

(a) The possession of a usufmotuary mortgagee holding over, after the 
stipulated period, is not adverse to the niorigagor, who, in uonsoquciicc, 
is entitled to a period of sixty years for redemption. 17 A.W.N. 214. 

(6l The possession of a —after the period fixed for redemption is not adverse, 
the mortgagA: being in a position to sue within 60 years for recovery 
of possessionp 20 A. 115*17 A.W.N.2J4. 


* to redeem.* • 

(1) Bait for redemption by pnrehaeer of mortgagor’! interest 

The purchaser of the interest of the mortgagor in one of two villages mortgaged 
e ma} redeem both the villages if the mortgagee so insists. 2 M. 228. 

(2) Bnb*mortgagee'e lait for redemption 4 i 

A sub-mortgagee, being the transferee of the ipterest of the original mortgagee, 
is entitled to redeem a prior mortgage. A.W.N. (1905), 58*2 A.Li, 
62 (otwrruZf uj A.W.N. (190])|i 15.3). 

• 

<8) Bait for redemption by parohaier of portion of oj|afty of redemption r— 

The purchaser of a portion of the equity of redemption cab maintain a suit for 
redemption of that portion alone, where the giortgagee, having a 
^ knowledge of such purchase, obtains a foreoiosure-deeree without 
impleading the purchaser as a party to his suit. A.W.N. (1905), 138. 

- (4) Redomptloa by person not representativa of mortgagor 

The possession of a person who redeems a mortgage is no^ that of the nugiga- 
gor or the representative of the mortgagor, but is adverse 
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mortgagor and the period of limitation for a Huit against him for re- 
demption is only yoars under art. 144, and not 60 years under this 
article. U.B.R. (1807-1901);454; 404. 

( 6 ) Suit by some of Mveral mortgagors 

Some only of several mortgagors cannot sue for redemption of the entire pro- 
perty mortgaged on the ground of the satisfaction of the mortgage- 
debt out of the usufruct. They can sue for x>osscsKion of their shares 
only by adding the co-mortgagors as parties to the suit. 7 A. 37G. 

( 6 ) Lache|— Estoppel : * 

Mere laches on the part of a mortgagor cannot work a forfeiture of his right of 
redemption, whore such exists, though laches may,^ii somu cases, lx: 
evidence of the non-cxistciioe of such rights. 14 B.L.U. 386 si 23 W.U. 
3U»2i.A. 4<J(P.C.) 

t 

(7) Mortgagor's right to redeem before sale ^ 

A mortgagor has the right to redeem at any time before the actual sale, not- 
withstanding the fact that an order absolute for sale has been passed. 
8 C.W.N. G84. 

(8) Redemption-decree —EzeeutioiEii^ 

Where a rodemption-deCree^'docB not fix a time for paym(3nt of the amount 
decreed, the mortgagor may, even after the lapse of H years, execute 
the decree, by payment of tlip amount, for possessiuii, provided ho has 
kept the decree alive by applications at intervals of 3 years. 16 B. 480. 

(9) Applioation for execution of redemption-decree -Non-payment in time : ■ 

(а) Where a decree for redciiiptiun directs the ^yiiicnt of the decree-amount 

with ill a certain Gxed time and the docreo-holdcr fails to pav the 
amount within that date, an application to execute the decree at a 
Miter date will lie barrod. 13 M. 267 (dissentinff from 16 C. 246) ; 19 
M. 40 (P.B.) 

(б) If, on default by the mortgagor to pay within time, the mortgagee obtain- 

ed an order absolute of foreclosure without notice to the mortgagor, 
the latter may. if he eccures an extension of time, make payment 
after the lapse of time originally fixgd and rogain possession. 22 
‘ M. 133. 

(10) Decree not specifying resu'lt of non-payment - 

(а) Where, in a suit for rodemptfon, the decree Axes a date for payment but 

omits to specify the result of non-pnyiiieiit within the date^xed, the 
dccrce-holder^iay execute the decree w'itliin the time fixed by art. 
179 of the Limitation Act for execution of the decree. 14 A. 350. 
B«t C/., 14 A. 529. 

(б) Whore a deme, in a suit for redemption, docs not contain p clause for pay- 

ment within a fixed time or a proviso for foreclosure, it operates, of 
itself, as a foTColosure-decroc. If the decree is not executed within 8 
yoars as provided by arc. 179, it would operate ^ a foreclosure-deccee 
and would dotemiino, for ever, the rights of the mortgagor as well as 
the mortgagee, so as to liar a second suit by either. 13 B. 567. 
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(c) Where a decree for redemption omitted to stato the coneequeiice of non- 
payment of mortgage-money' within the specified time, such omissiou 
did not extend the maximum term provided for by S. 1)2 of the Trans- 
fer of Property Act. 10 A. 65. 

(11) Bight of redemption — Foreclosure-deoree : — 

Tn a suit for foreclosure, the mortgagor can redeem at any time until the order ^ 
absolute is made under 8* 87 .of the Transfer of Property Act. 16 C-. 
240 ; 27 C. 705. 

(12) Second suit for redemption 

(a) A mortgagor, obtaining a decree for redemption but neglecting tn execute 
^hc decree, cannot bring a second suit for redemption. 4 A. 4Hl ; 7 11. 
407 ; 13 B. 607. • 

(&) The dismissal of a suit for redemption on the ground of T^n-payincnt or 
the iioii-toridcr of the entire mortgago-moncy at the proper time, has 
not thg effect of res judicata or foreclosure. A second suit for redemp- 
tion may be maintained if, lictwecn the dismissal of the first suit and 
the institution of the second, the entire mortgage-money is 'paid or 
tendered at the time contemplated by the deed. 21 A. 251. 

(c) Where, ill a suit for rcdoniption, the mortgagor does not pay the amount 

d4X*ivod within the time limited by the decn^o, but the docrt‘c is not 
drawn up in accordance with t!ffi Transfer of Property Act, a Hi»cond 
suit for redemption can Ixi maintained. 24 A. 44* (F.B). 

(d; Where, in a decree for redemption, there is no clause for foreclosuro in the 
event of iionqiaynient, the mortgagor may sue again for redemption, 
notwithstanding that ho has not execuUMl the decree for more than 
12 yoan. 0 M. 119 ; 7 M. 423 ; 8 478 ; 15 M. 300. Ciy*npare these 

cases with 25^M. 300 (F.B.), where it has bt'cn decided that a second 
suit for redemption will not be maintainable, where a decree for redemp- ' 
tion passed ill the first suit has remained unt^xccutcd. 

But sec 7 B. 407 ; 13 B. 507 ; 4 A. 481. • 

(13) MorgoF of right of suit for redemption s— 

Where a decree is passed oti a mortgage to the effect tliat, an account being 
9 taken oh to what is due, the mortgagor might tender the amount duo 

nt any timo^d recover possession, no socoud suit can bo brought for 
redemption, hut the decree first obtained ought to bc%xccuted. 10 B. 
461 » 13 I. A. 66(P.C.) 

(14) Suit for rodemption Adyene poisenlon againit mortgagor and mortgageo. 

tal See 1 P.L.R. 167, No. m (8) at p. 1103, supra. 

(d) Sec 18 B. 51, No. m (1), at p. 1103, supra. ^ 

(15) Extinetlon of equity of rodemption— Adveno poMOiiion. ^ 

See 6 C^W,N. 601, No. 8, at p. 1086, supra, 

(16) Suit for rodemption— Burden of proofs— 

(a) In a plaintiff must show that he had a subsisting title at datoot* 

gait, in default whereof he iEailg to prove his title or subsisting 
to the property. Tf, however, a defendant sets up adverse posscssiop. 
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n 

the original mortgBgn beings admitted or proved, lie must, in order to 
euooeed, prove that tiie title of the plaintiff has been lost. 11 A. 488 ; 
^ 3 A.L.J. 62-A.W.N. (1906), 14. Compare A.W,N. (1694), 14. 

(6) En H suit for redemption, the plaintiff ought to show that, at the date of 
suit, he had a subsieiing title to redeem, notwithstanding the firnt 
that the defendant fails to prove the special title set up by him. 
9 A.W.N. 187. 

(c) \Vhere a suit is brought for redemption of a mortgage, more than sixty 
years old, the plaintiff ought to prove the mortgage, the date thereof, 
and the fact that the^period of redemption came within sixty years 
befora-Buit. U.B.B. 1467. 

(ff) Where the plaintiff comes into Court for redemption oL a mortgage of 100 
years of age, ho must prove the genuineness of the xiortgoge beyond 
the possibility of a doubt, the fact that the plaintiff is the tenant of 
, the ^fttidwt cannot relieve him of his burden. U.B. R. (1892*96) , 679. 

(r) Where, in a suit for redemption, limitation is set up us a dofenoo, the 
plaintiff must first prove that he has a subsisting title to redeem un* 
Ijarred by limitation, before the defendant can be called upon to prove 
his adverse possession. 88 P.R. 1698 ; 68 P.B. 1894. 

(17) RodimpUoa rali— Right to liit6rottf-<r 

Interest can bo claimed by a mortgagee in a redemption-suit from the date of 
the bond up to the date of d^reo, however long such period may be, 
such a suit being governed, not by art. 182, but by this article. 
14 B. 118. r 

3,—** Wheo the tight to redeem mcentea.** 

* 

(A).— Rlffht to rodeom before explijj|r of term. 

(1) The general principle is that, in the absence of any stiptilation, expressed or 

implied, to the contrary, the right to redeem and the right to fore- 
close are oo-extensive. Where a date is fixed in the deed fur redemp- 
tion, no Huit could be brought for redemption within that date, not- 
withstanding the fact that the deed mentions that the mortgage- 
amount is payable ^within' that date. 5 B. 22. • 

Bat pays falling under the Dekkhau AgriculturislB' Relief Act are outside the 
above rule. 6 B. 784. 

(2) Where a mortgage is^afiected for a period, neither the mortgagee can sue, for 

the mortgage-money nOp the mortgagor, for redemption before the 
expiration of that period. S A. 96. ^ 

(8) The above rule woi^ hold good only when the mortgagee can show that 
he is entitled to decline to receive payment before the expiry of the 
pmipd fixed or the deed expressly states that the mortgage is redeem- 
able only after the expiry of the term. There is no inflmible rule 
ill Tudia that a nmrtgage can’t lie redeemed befeue flie tann fixed. 
10 A. (102. 

* . ^ 

C/. 2 *M. 814, which holds that the creation of a te^ is not oomdasive 
evidence that redemption shotdd not take place tefore the expiry of 
the term. It de^ds more or less on the intention of the parties. 
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3.--** When ib€ to rod 9 om ooemoa.**M<^oniinwtd,) 

(BWAcknowledgmciilo Md their effect. 

(Note) The third column of thin article must be read eubject to the proviBioiiH 
of S. 19 of the Act relating to acknowledgments. • 

(1) Kffeet of eekBo>rledgmeiiti-- 

If. within 60 years from the date of an original mortgage, the mortgagee 
acknowledges the title of the mortgagor and the KiibsiMtence of tlie 
mortgage, the mortgagor may sue for redemption within 60 yettrs from 
the date of the acknowledgment. 6 Bom.L.B. 68. C/., I C.W.N. t569. 

^ 9 

(*i) Aoknowledgmont, nature of: * 

(a) To be within Mciion JB, an acknowledgment must be of a present exist- 
ing title in the 'mortgagor. An aekiiowlodginent, which recited th« 
original mortgage but asseifted a subsequont alteration of the original 
Arrangement and the constitution of a fresh relationship between the 
parties, even though within sixty years of the original mortgage, was 
held insufficient to give a fresh starting point. 9 G. 616 « IS C,L. 
B. 284. 

(61 The Limitation Act did not require that an acknowledgment should l>e 
made to any particular person or at any particular time before the 
institution of the suit in which the bar by limitation is pleaded. 
6M. H.C. 267. ^ 

(c) All acknowledgment, by a mortgaged', to the effect that the estate in his 
possession was a mortgage- tenure recorded and si^iod in the settle- 
ment-reooid would give a. fresh starting point for redemption, even 
though the mortgagor's name was not mentioned therein. 1 A. 117 
(F.B). 

But see 5 M. 182. 

<81 Aeknowledgnent, to be uff^taul, wheu io be nude - 

An acknowledgment, to bo effectual, must he made within the period of sixty 
years from the mortgage. 6 M.H.G.R. 188; 9 N.W.P. 119; 
19 W. R. 78. 

(4) AeknowledgneBt before Act XY of 1877 

• In a suit for redemption instituted after Act XV of 1877 coming into force, 
on a mortgage q||[ecutcd more than sixty years before 1877, there must, 
in order that it might succeed, be an acknowlodgmiAt sufficient, 
under Act IX of 1871, to give a fresh |tart of limitation. 68 P.R« 
1694. 

0 

<5) Bffeot oBomBoous date ia uokBovlodgneBt : ■ 

• The mete fact that, in an acknowledgment of jib^ortgage, the date of the 
mortgage is stated erroneously, cannot tiSre away from it its efficacy 
under B. 19 of the Act. 1 A. L. J. 1. 

<6) AdiBoslodfm^ of rl|ht of BodomptioB z- 

The mortgagor or his representatives may sue for redemption, if the mortgage , 
liM no4 been put an end to, and the suit is brought within six^t ^ 
yeiurs ' from the last acknowledgment by the mortgagee of thif * 
mortgagor's title. 10 W. R. 476. 
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3.— WbM the right to redoem acceaea. (Oon^iniMd.) 

(B).— AckBowledgment and their Moet.— (Concluded.) 

(7) Aokaoriedgment -looeptaBoe of tale dertiflcate 

acceptauco, by an anction-purohaKcr, of the intcrestH of a mortgageo* » 
intcroHtB, is not sufhcient to constitute such an ^knowlcdginent o f 
the mortgagor's title as to give a fresh start of liftiitation for redemp- 
tion. G M. 3*25. 

(8) Aeh|iowled|^ent in moFigagee*! will r- 

An — held suiflcicut to givtK a fresh starting point of limitation. 16 M. 36G. 

(9> Aduowladgment by Agent - 

An — was inefTeetiial for pnrposes^of giving a fresh start of imitation under the 
Act of 1H71 or that of 1859. 85 P. U. 1880 ; 157 P. R. 1886. 


<10) Adinowledgment to whom to be made 

O 

(a) All acknowlodginoiit must, in order to fall within S. 19 of the Act, be an 
iicknowlodgnieiit of liability and must be made to the person seeking 
reco\*ery of pj-oporty or some jxtkoti, through whom he chiiins. 14 C. 
801 = 14 I. A. 1G8 (P.Cl. 

ih) But see 3 W.R. 3 : 5B.H.C.A.C. 176; 4 M.H.C. 359 and 3 N.W.P. 78, 
which decided tfiat ackiiowlodgnieiit, even to a third person, was 
sufficient under s. 1., ci. 15 of Act XIV of 1869. Cf. 6 M.H.C. 267. 

(11) Acknowledgment by one of leveral mortgegcee 

An — -or by some only out of several heirs of the murtgagci>, even if he or they 
make such acknowledgment as the agent or agents of the other co- 
mortgagees, is ineffectual for xuirposee^ of giving a fresh start of limit- 
ation. 17 B. 173 ; 18 A. 458 ; 157 P.g. 1888 ; 1 A.L.J. 355. 


(12) Redemption of mortgage No ooknowledgment: - 

Alortgage iii 1783. Suit for retdemption in 1893, there being no evidence of 
acknqwlodgmont, held barred under cl. 15 of s. 1 of Act XIV of 1859, 
and 8. 29 and art. 148 of Act IX of 1871. 27 C. 1004 = 27 I. A. iaS-4 
C.W.N. 566(P.C,I o 

o 

c ^ 

(C).— Effect of S' 30 . 

ll ) No extenilon of time in favour o( mortgagor 

S. 20 of this Act applies only in favour of a usufructuary mortgagee to extend 
the tiirie within which he may enforce his claim to the debt duo 
on the moilj^age. It does not apply to the case of a mortgagor for 
l^mption of a usufructuary mortgage. 26 A. 167 ; 18 A. 295 ; 115 
f .R. 1883 ; A.W.N. (1894', 87, dissented from. 


(2) B. 20 oompaved with this article : ' 

6. 20 of this Aot has not the effect o.f indefinitely ezitei|^mg the period wi 
which a usnfnictuar}* mortgage may be redeemed. 18 A. 205 ; 
P.R. 1883 ; A.W.N. (1903), 223. 
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J .— When the Might to redeoMn mceruet*^*--{Concludsd.) 

(C).— Effect of S. {Concluded,) • 

(3) Effect of receipts of rents and profits 

^a) The receipt by a mortgagee of land or produce thereof has t^ eiloot of 
payment for purposes of s. 20 of the Limitation Act. 13 M.L.J. 83. 

I&) A merq receipt of rents and profits by a co-owner from the mortgagee for 
more than 12 years would not establish a right r>ii the part of such 
co-owner to the property mortgaged. 7 M. 2C. 

(D).— Fresh advances* effect of. In Upper Burma: - 

-or " « 

(1) There is a practice in Upper Burma of m&ing further advances on usufructuary 
mortgages as land becomes better cultivated and more valuable. 
Such fresh advances have the effect of giving a fresh start of liniitiitioii 
Jfcr redemption. U.B.lt. jl892-0G), 522. 

{2) The fresh advances, when relied upon, for taking a suit out of the bar by limit- 
' ation, must be strictly proved and the evidence must bo clircfully lusted 
and considered. U.B.K. (1892-%), 524. 

(3) Where the fresh* advances are alleged by defendant to have Wn made on lands 
other than those originally mortgaged, it is for the defendant to provo 
the allegation. U.B.B. (1892-9G), 473. 

(E) Suits relating to mortgages In Upper Burma:- - 

Sec U.B.B. (1892-96), 509 and 516, No. 7* and also U.B.K. (1897-1901), 454, 
464 and 469, No. 4, at p. 1104, supra. 

ProviMO,* 

(1 1 Applicability to Upper Burma :— 

The proviso has no application h) Upper Burma. The proviso merely saved 
certain rules of limitation in force in Ijower Burma up to the 1st May, 
1863. Such Ailcs were never in force in Upimr Burma. In Upper 
Burma, as in India, the period of limitation for a siyt for redemption 
is 60 years from the date of the accrual of th . right to redeem. U.B.B. 
(1892-96), 524. 

<2) Mortgage before 1863 :* - 

* In suits for redemption of a mortgage executed befort* 1st May, 1863, the jxiriod 
of liniitatiou aros 12 years' adverse possossioii by the mortgagee. L.B.B. 
(1872-92), 43. 

(Old L^w). 

(1) Suit far redemption of otti mortgage 

A- was hold governed by S. 18, cl. 4 of Madras Regulation II of 1803, notwith- 
standing the fact that the possession of the mortgaged premises was 
with an assignee of the rights of the mor%ageo, but not to 
Jbhe knowledge of the mortgagor. 1 M.H. C. 146. 

' 42 ) Suit for redemption when to be brought i— 

' V . , 0 

A suit for led^ption of immovable property mortgaged ought to be broii^ht 

within 60 years from the date of the original mortgage. 10 W.B. 2i'p / 

IX 145 
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(Old lam). — jfiotaifuud.) 

(8) lait for ntf«aiptl«B--Tttto of BOftfiilM t— 

The period of limitation for redemption was 60 yeare, whatever might be the 

^ nature of the title set up by the mortgagee even if the mortgagee 

were to set up a title inoonsisent with the mortgage. 3 M.H.G. 137. 

(4) Sulit for MdemptloB— Gahaa lahan mortgafa 

A suit for redemption of a gahan lahan mortgage, even where the mortgagee 
had possession for more than 12 years after the date on which the 

% mortage was, according to the deed or mortgage, to become an 

absolute sale, was governed by s. 1, el. 13 of Act XIV of 1659. 9 B.H.C. 
69 ; 9 B.H.G.A.C. 79 ; 1 B.H.C. 199 ; 8 B.H.G.A.G. 236. 

(6) Salt for radamptioB— Traapaiaar*a poasanion agalnat mor^^gr^ *— 

a 

A suit for redemption, even where the property was in the possession of a ires- 
passer asserting a title by adverse possession against mortgagee and 
mortgagor, was governed by the 60 years’ rule in s. 1, cl. 15 of Act XIV 
of 1859. 12 B.H.G. 180. 

r 

(6) lokBOVladgmant bafora Set XIY of 1830 

There was no limitation to suits for redemption before Act XIV of 1859. So,, 
an acknowledgment, in 1841, of a mortgage, date whereof could not be 
ascertained, was held sufficient to save a suit for redemption brought 
within sixty years^vom 1841. 1 A. 425. 

But Cf. 109 P.B. 1884, which holds that the acknowledgment in order to give 
a fresh start of limitation must be made within sixty years from the 
date of the original mortgage. 

<7) laknowladgmant of mortgage by agent 

Case in which it was decided that an was insufficient to give a fresh starting- 

point of limitation for a suit for redoig^ion. 13 B.L.B. 177 (P.C.) » 
20 W.B. 858 ; in lower Court 12 W.b 448 ; 1 A. 642. 1 G. W.N. 513 r 
on appeal to (P.C.) 27 0. 1004-27 1,A. 103-»4 C.W.N. 565 (P.G.); I 
•A.L. J. 865. 

{N.B.) It has to be home in mind that the Act of 1859 did not contain a. 
provision for acknowledgment by agents. Vide, on this point, cases 
noted under the Heading * Aekaowladgmants by Agaata bafoia Aat 
IX of 1871,' at p. 638, supra. ^ 


(6) Boopa of iA 18 -Aeknovladgmaat by whom to bo llgaod i— 

6. 1, ol. 16 embraced mry kind of mortgage including usufructuary movtgagm. 
The acknowledgment referred to in the section hod to be signed by Gio 
morlgagee himself, his dgkot’s signature not being sufficient. 20 W.B.. 
375 (P.C.). .* 

(9) JUImavMiBMBiby BQMa tether of a Joint Hiadntadly:-- 

An ^Wttsuffieient under art. 148 of Act IX of 1871 to give a fresh start of 

iSdtatioa for a suit for redemption against the sons. 69 P.B. 1900. 

o 

m 

Aatdtbj'.enraerfoi poneiwon of praniiM inth* j^wsniMivll^pMqlitianofthsr 
^ ‘ , lUftB of tha {wnian ociginkUjr let Into pneeawloB yim$iMtaeA hy e. 1, 

IS and not'lqr s. ol, 16, of Aot XIV of 188B. 4 AH.O.A.O. US. 
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Jfapt 119] Act XY of 1877 (ihdiah liwrtA^KW' Am). 

(Old Lav).— (<?oneIi«M.) 

(11) MoHCa^or’i nit tor pnianloB on ntMMttoa of i— 

A governed by b. 1. ol. l&ot Act XIV ol 1869. B.L.R. Sup. Vol. 901 «• 

9 W.R. 187. # 


(13) Relatlonihlp of trait 

1, cl. 15 of Act XIY of 1859 applied, where there was some relation of trust, 
whether the property was given in mortgage or pawn or simply * 
deposited for safe custody. 3 W.B. 94. 


(13) Ri^ti alf'^rahasor of noPt^ogop’i right! &— 

o 

Where a creditor of a mortgagor purchaRes the rights of the latter and the 
estate purchased was in the possesBiou of a mortgagee, it was hold 
(^at the purch&8cr*s suit for possossion agoiuKt the mortgagee was not 
governed by b. 1, ol. 15 of *Aot XIV of 1859. 18 W.B. 78. 

(14) Right of ndomptlon when bamd 


(a) The lapse ofgnoro than 12 years from the year of grace bars the right of 

redemption. 8 W.K. 476. 

(b) The expreHsion * Rome persons claiming under him ' in art. 148 of Act IX of 

1871, means some person claiming under the mortgagee the entirety 
of his rights. 17 B. 173. 

¥ 


119 . — Any suit by or on Sixty yean. 
behalf of the Secretary 
of State for India in 
GoaneiK^). 


When, the period of 
limitation would 
begin to run under 
this Act against a 
like suit by a private 
person. 


(Old* Aots.) ^ 

[Art. 150, Act IX of 1871 : — Any suit in the name of the Secretary of State lor 
India in Council — Sixty years— When the right to sue accrued. 

S. 17, Act XIV of 1869 :~~ThU Act shall fu>t extend to any public property or right, 
nor to any suits for the recovery of the public revenue or for any 
public claim whatever, but such suits shall continue to be governed by 
the laws or riles of limitation now in force. # 

Bengal Regulation II of 1805 provided a period ^of sixty years for iuits by 
Government in regard to public claims or rights. 

This Regulation was repealed by Act VHTof 1668, without ai^ reference to 
e S. 17 ol Act XrV of 1859.] 


(Notes) 


Scope of article. 


(1) Bxeralse by fiovennwat of Its pmogatlvefr— 




Then is ipo hiait a tio ii ICr the Gk)vemment*s exerciBing its prerogative of impcih * 
hag" fritensment on land liable to be assessed to public levoMS* 
87K.16. 
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Aot XY of 1877 (INDIAN DTUITATION AOl). [JLpt liO 
Scope of article.— iConcliided.) 

(‘2) PrarogstlYe of the Crown— Coart-feae - 

S. 300, Act VUl of 1859 did not preclude the Grown from enforcing its firet 
claim to the proceeds of a pauper suit to the extent of the Court-foe 
leviable. It might exercise its prerogative at any time. 1 B. 7. 

Cf. Nos. 1, 2, 8 under heading No. 1 and No. 3 under heading *01d Law/ 
infra. 

(3) Whether Crown ii affected by Statutes : — 

The rule of coiihLmction according to which the Crown is not affected by a 
Statute, unless specially naincd in it, applies to India. 14 B. 213. 

• /, * Any suit.* 

(1) Exemption of Government regarding applications • 

(o'j The (TO\*eni'jiu*nt is not entitled to any exemption from the provisions of 
*' the Indian Limitation Act relating to ax>plicatious. 4 M. 155. 

(b) Government is bound to make an apidicatitm for execution within the same 
time as any other person. 22 W.R. 512. 

(2) Bight of Government to recover Court-fees 

The right of Government to recover Court-foes under S. 309 of Act VIII of 1869, 
was subject to the same i)eriod of limitation as the right of a subject 
to enforce a dccrofe or order was. 7 B. 552 (Note). 

{3) Sales under Bhagdari Act - 

It is doubtful whether the law of lihiitatioii applies to applications to set aside 
Court-sales under the Bhagdari Act. 7 B. 542. 

2.—* By or on behalf of the Secretary of Stfte for India In Council . ' 

m Suit for recovery of property of Government ^ 

Possession of a defend ant for a period of 12 years, though it would be sufficient 
to bar a claim by any other party, would not exclude a claim by the 
Crown to recover what could be shown to be Government property. 
19 0. 812 (321) = 19 l.A. 69 (P.C.). 

(21 Enfranohisement of Inam ^ 

Government can enfranchise an inam and gra||b a valid title in the laud to the 
^ Inamdar, unless its right to do so is affected by adverse possession for 
GO years on the part of any other person. 9 M.L.J. 141. 

(3) Suit byMttnicipailty: - ^ 

The article is inapplicable to a 19 M. 165 ; 19 M. 154. e 

(N.B.). — A private individual might, as against a Municipality, acquire a title 
by proscription by more than tw&lve years* advene possession. 
}9 M. 154. 

Note (a I.— Now thirty years. Vide art. 14&4, supns^ and compare 26 M. 635= 
12 M.L.J. 37, at p. 1118, supra. “ 

(4) VengM from Government: - 

^ A of its rights in a Khas maJuil cannot claim the lifaftefit ol the sixty years* 

limitation. 20 W.R. 231 ; 24 W.R. 64. ^ 
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Art. lU] Aot XY of 1877 (ixdian uuitatiom act). 

2 , — ' By or on behalf of the Secretary of State, fke. ’■ -{Continued .) 

“ 

(5) Leisee undeF GoveFnment : — 

A cannot claim the benefit of Kixty years' limitation. 1 H.L.R.A.C. 34 » 10 

W.R. 70. 

(G) Suit by parchasing agent of QoTerament - 

A-suit by a*purchasing agent of Govcnimoiit to recover certain sum of moiicy 
alleged to be duo to him for the purchase of sturcs by (rovommeiit 
brought more than three years after the termination of the plaintiff's 
agency and more than three yesirs after the last supply made b}' him as 
-purchasing agent but within a few months after the final refusjil of the 
Commissariat Department was bffrred by art. 113. 14 C. 23G. 

(7) Suit by purchaser of a khas mahal from Goveriiment : — 

Where th#xihiintiff piirc'tiased ii khas mahal in the possession of Government 
at an auction-sale held by the Cullecbor and at that time, the defend- 
ants held an ijara for a term of yoavs, the cause of action for a suit 
by the xilaintiff to recover iiosscssion of the property xmrehased by him 
arose outtho expiration of the ijara, whether art. 139 or 144 ax>plicd to 
the suit. 9 C. 3G7 ^ l‘i C.L.R. 19. 

(8) Suit by Mutwalli of religious endowment 

(а) A mutwalli of a religious endowment is not an officer of ( rovenimcnt, since the 

passing of Aot XX of lflG3. He cannot, in a suit for recovery of pro- 
perty oil behalf of the endowment, Vlaiui the benefit of tbo sixty years' 
limitation. 17 W.R. 430. • 

(б) (JY.if.)- - Before Act XX of 18G3, a mutwalli as considered an officer of 

Government and a suit By him was cuiisidored a * public right ' or 
* claim ’ within the meaning of S. 17 of Act XIV of 1859. bee 2 
M.T.A. 390, at p. 423=6 W.R. 3 (PX.) 

(c) Since the passing of Aot XX of 18G3, the manager of a religious endowment 
cannot be hel^to be a procurator of Government and a suit by him, 
for ihc protection of the endowed property, cannot bo regarded as a 
suit on behalf of Government. 20 A. 4Si ^488). 

(9) Diiputei of private ownen— Right of Government 

A dispute iKitwreen two private owners regarding land cannot divest the title of 
either to the land, iu favour of Government, simply because the latter 
0 has a right to the rent or Jumma or because it makes common cause 

with one of thg parties. 11 M.l.A. 345 = 7 W.R. 21 (P.G.). 

(10) Suit by Government— Right to Julker: — 

A suit by Government to establish its right to a julkar, brought alter sixty 
years' adverse possession agaimt it, held barred. 6 W.B. 116. 

(11) Suit llr maintenance of a ghatwali tenure : - - • 

A suit by Government for the maintenance of ^ ghatwali tenure in which on 
alteration had been effected by fraud of a Zemindar wai held governed 
by sixty yean* limitation. 18 W.B. 130, 

(12) Suit by Government againat ghatwali 

In a— who were found to be in possession for a very long time but short of i 
sixty fisam» it was held that the onus of proving pOBsession withiii 
sixty years lay on Government. 5 W.B. 136. 
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Aot ZY cf 187T (INDIAN liZiimTiDN aiGt). [JLrt. IW 

1*’-* By or on behmti of ibo Socrotmty of Stmto, ftc. ••--(ConcluM,) 

f 

(18) Inlt tor veimiipibii of likhlnj load 

lu a ^by Government, the ‘defendant will fiuooeed if he oan show that the 

land was in his possession as Itikhiraj for the sixty yean before suit. 

8G. a30»10C.L.R. 41. 


( 14) flnit to roooTOP residue of eale proceeds 

A suit to recover the residue of the sale proceeds of an estate sold for arrears of 
Government revenue is governed by art. 120. 20 C. 51 (F.B.) overruU 
ing 18 C. 284. 

(15) Suit for forest luids- -Burden of proof i — 

In a suit for forest lands, where adverse possession is set up by defendant — the 
Government — the latter o\^ht to prove that it exyreised proprietary 
rights within sixty years prior to suit or that the adverse possession of 
the defendant commenced within such sixty years. 9 M. 175. 

(16) Possession of forest reserve as against Government 

Where, in a suit to recover possession of certain land constituted by Government 
as reserved forest, it was proved that the plaintiff was in possession 
thereof for more than sixty years, the plaintiff's claim was allowed. 
15 M. 315. 

e» 

(17) Suit against Govermne nt x— 

(a) A suit against Government to recover the penal assessment levied under 

Act Yl of 1867 was governed by the six months' rule contained in 
B. SI of the Act. 22 M. 100. 

(b) Whore, in a suit against the Secretary of Slate to recover posseBsion of a 

klioti village, it appeared that Goven|piont was in possession of the 
rights to which the suit related for more than fifty years, the suit was 
barred. 34 B. 23. « ' 

< 

(Old Law). 

(1) Bagulatlonll of 1MB, 8. 8| el. 8 (Bengal):— 

Possession for sixty years was a bar under ^nob only to past arrears of cent 

but to future assessment of rent. 8 282. 

w 1 

Oi)'Bnit by Bait India Compapy for ooiti 

A ^iuourred in bringing an appeal to hearing before the Judicial Committee of 

, the Privy Council held not a ' public tight ' within the meaning of cl. 3, 

8. 2 of the Bengal Hegulation II of 1805, which allowed^ period of 
sixfy yeandp|t oiiforoemont of a public right. 3 W.B. 31^6 MJ.A. 
325 (P.a). 

( 8 ) Boeevarydf stamp-duty:— , . 

A by Goveraaient for— in a pauper suit, disquased fite ;;ein before such 
\ suit, held to be governed by S. 17, Act 18M^ Mng a * public 

oUum,’ within the meaning of the seutioil. H. G. 40 ; eom^paro 

. 11 W.R. 67-^ B.L.B. Ap. 33. 
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, Irta. tBOft ISl] Aot XY of 1877 (indum x^KrruiMf aot). 


• iSeecNKl Divmon-~-~*'AppeaIa, 

160.— Under the Code of Cri> Stvea dnjm. The date of the sentence, 
minal Procedure. 1882, 
from a sentence of 
death passed by a Ses- 
sions Judge. 

(Old Aoto). 

[^o corre^nding provision in either of the old Limitation Acts."] 

-sr** 

181. — From a decree or order T^jgatyd^W. The date of the decree 
of any of the High or order. 

Courts pf J udicature at 
Fort William, Madras * 
and Bombay, or the 
Chief Court of the Fan- 
jab, or the Chief Court 
of Lower Burma in 
the exercise of its orig- 
inal jurisdiction. 

(Old Aote).* 

INo corresponding provision in either of the old Acts^ 

(Notes) 

/.— • Twenty dmye, 

( 1 ) Bzeiation of tlma for oMi^lnB copy 

The time occupied by ^ application for copy of the judgment ap^aled against 
and the delay in the isave thereof ought to bo excluded in calculating 
time for appeals under this article. 28 B. 643. • 


(2) Canio of delay when to be stated 

The cause of delay in the presentation of a timo*barred appeal ought to be 
stated at the time when the appeal is filed. 22 P.B. 1903 » 91 P.L.B. 

. • 1908. 

• 

IS) Kon-signlng of decree s— * 

The delay occupied by the non-signing of the dooree, after the pronounoement 
of the decree, ought not to be oxdudod in favour of the ^ppaQant. 23 
B. 443. * 

Bit iM IS G. 104 (r.B.) and 13 A. 461 (r.B.;-10 A.W.N. 149, wliioh hold that 
the time between the passing of the judpjient and the signing of tho 
decree ought to be ezoluded. ComjDOfO^lPc. 652. 

See, further, cases Noe. 5, 6 and 7, at p. 596, ssgirrvunder B. 12. 


(4) Appeal nado#lUYOMe lot 

An appeal under the Indian Divorce Act (IV of 1869) against a decree absdate 
k goij^kll^ this article. 22 B. 612. ^ 


Added by Act VI of 1900. 


lua 


Aet XV of 1877 (uidun LiutTATioH act). . [Art. ISA 

162. — Under tbe Code of Civil nirty daynW^hs AsAe ofthedeicree<‘> 
Procedure'to the Court or order appealed 

of a District Judge. against. 

(Old Acts). 

[Art. 151 of ActJX cf 1871 : — Cols. 1 and 2 same as above. C9I. 8.— The date of 

the decree appealed against. 

* Act XIV of 1859 : — Xo corresponAmg provision ] . 


(Notes) 

Scope of article. 

Under this article an appt'al to the District Goprt should ho preferred within 
30 days from date of decre^. U.B.B. (1892-96b 525.'* 


i. Thirty days* * 


(1) Period of limitation expiring during holidays ^ 

As to the period of limitation expiring during holidays and application for 
copies being made on the re-opening of the Court and the appellant’s 
right to claim exclusion of holidays from calculation, see No. 1 (c;, 
under the heading **2. — Time requisite, Ac.,*’ at p. 591 and 12 (at, 
under the same heiSliug, at p. 596, supra. 


(2) Time to be excluded 

The only time that can be excluded *m calculating the period of limitation is 
that between the application for copies of judgment or order and 
decree and that of the issue of the copies. The time occupied by the 
non-signing of the docroe can’t he excluded. 23 B. 442. 

But see 13 C. 104 (F.B.) noted under the last article. . 

(3) GompuUtioi^of period 

In computing the period of limitation for an appeal, the time between the 
delivery of the judgment and that of the signing of the decree should 
be excluded. 13 C. 104. 


Z— * The date of the decree^ * 

(1) ^isthe date which the law (S. 205, Civil Prewedure Code) directs it to 

' bear (t.e.) the date of the judgment. 25 C. 109. 


( 2 ) 


Preliminary decree in a partitloii^ll^ partnership suit 


Notwithstanding the fact that no appeal is preferred in time against a 
prriiminary %ocree in a partition or partncAhip suit, the correctness 
and propriety thereof may be questioned in the appeal from the final 
ddbreo. 29 C. 758 (F.B.) ; 23 C. 406 (overruling 23 G. 279). 


(8) Meet ef amendment of decree:— 


•• Where a decree is, after it is passed, amended, the period of limitation for 

« appeal may be calculated from the date of tha4b|)Slided decree. 82 C. 

908 (Current Index, Limitation Act). 



Arts. 168 to ISS] Aot XT of 1877 (ikdian loutatiom act). 

2. The date at the decree. ’—(Concluded.) 
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(4) Review only feetifylnf derloal miiteke— Appeal 

Aa appeal can bo prefomd witljin thirty days ot an order made upon an 
application for a review of judgment, oven though the ord^ extend- 
ed only to the rectification of a clerical miatake. 0 C. ‘i2»C C. 
L.a. 675. 

• • 

153.— Under tbe same Code, Thirty days. Tbe date of tbe order 
section 601, to a High refusinf; the certi- 

Court.. bcate. 

(Old- Act■^ 

[^o rarres^iondinj jirovisioit in either of the Old Acte^. 

164.— Under *the Code of Thirty days. The date of the Ben- 
Criminal Procedure, tence or order appeal- 

1882, to any Court other ed against, 

than a Higli Court. 


(Old Acts). 

[Act IX of 1871, arfcw 152 : — Same as above. 
Act XI V of i839 -No currcspo7iding iirovisUm.'] 

(Note) 

See notes under the nc^t article. 


155. — Under the same Code to a Sixty days. The date of the sen- 
High Court, except in tbe tence or order appeal- 

cases provided fflr by No. ed against. 

150 and No. 15?. . 


(Old JLotB). * 

[Act IX of 1871, art. 153 Col. 1 — Under the same Code, to the High Court. 
Cols. 2 and B-- same as in the present Act. 

Act XIV of 1859.— No corresiiofidiiuj provision. j 


(Notes) 


Scope of article. • 


(1) Criminal .appeals 


S|gA is applicable to criminal appeals, 'll A. 10. 


(2) A^al to High Court In extradition cases • 


An appeal presented to the High Court under the Extradition Act is not govern- 
ed by this article. 15 M. 414. 


(3) Criminal appeal—Pvfsoner in Jail 


The preBentstmUy by a prisoner in jail, of an appeal memorandum to the jailor* 
it tfuitamount to presentation to Court for purposes of Hmitatic^. 


911. 258. 
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JLot XY wn lliIHITATlOM i«T)i . [IVt. Mi 

(OldLMT). 

Appeal efalaet eeqnltiel : - 

An appeal by the local OovemineDt, n^der S. Criminal Procedure Code (Act 
^ X of 1872), was within time if presented within six months from the 
date of the acquittal. The sixty days' rule does not apply. 3 C. 436 

(F vB*) 

• f* 

t-lSQ. — Under the Code of Niaaty iva. The date of the d ecree 
Civil Procedure to a or ordei^*’ appealed 

High Court except in against, 

the cases provided for 
* by No. 151 and No. 163. 

(Old JLots). 

[A^it IX tit 1871, art. IBS ; — To a High Court for the admisBion of a special 
appeal — Ninety days — The date of the decree appealed against. 
Act XI V of 1S59 :—No eorret^nding provision ] . * 

(Notes). 

Scope of article. 

(1) Beeend appeal under the Burma Courts Act 

A- — is not subject to the limitation provided by this article. 10 G. 946. 

(3) Appeal from decision of Reoorder of Raiifoon : - 

An appeal from the Court of the Becordor of Rangoon to the High Court at 
Calcutta had to be made within the time prescribed by this article. 

18 C. 331. ■ ^ 

(3) Appeal to Jndiolal Commlieioner, Central JProvincdl 

The period of- limitation for an appeal to the Court of the Judicial 
Commissioner, Central Provinces, is 00 days. To entitle a would-be 
appellant to have the interval between the date of judgment and the 
actual signing of the decree deducted the application for copy must v^ 
have been put iu before the signing of the decree. 13 C.F.L. B. 78. 

w /•— * Under the Code of CMI PPeeedurea ' 

' The words exclude fp>m their operation appeals under the Letters Patent ; 

such appeals do not fall within the scope of the article. They ate 
governed by the Rules A Praobioe framed by the several High Courts. 
T%de 9 A. 116(P.B.); 11 W.R. 107: 13 W.&. 458-P B.L.E. 

47 and 3 A. 1|3 (F.B.) 

dtti--* The dmte of tho decree or onfer*.* 

(1) When ftIniabegiBe to mux-- • 

S. 13, the thne requisite for applying for a copy of 1}ie^Kdeotee begins 
• ' oidy when a step has been taken to obtain the Xj^ty may 

ep^y lor a oc^y of the deeme before it is dftm up end signed. 

AL.B.B.62(i.B.) 



Arts. 10^ ft IMJ Act Xy of 1077 (indian uliiTATidiir act). 

2,—^ The of ths 4eme or Mlsr* * -(Concludtfti.) 
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(3) Ippllcfttlon for NTittV 

The meze presentation of an app^cation lor revicfw, where it is not shown that 
the grounds therefor are reaeonahle and proper* is no^ sufficient 
reason for admitting an appeal after the period of limitation prescribed 
for such appeal has passed. 15 G. 343. ^ 

(3) Effect of omldlon to sppeol ogalnit rcmaiid order i - 

Tho omission to appeal against a remand order of a lower appellate Court 
holding the suit not barred and remanding it to the Court of first in- 
sl^ahce would not preclude the defeated party from challenging the 
lower appellate Court's decision on the question of limitation in the 
second appeal against its final decision on the merits. 5 W.B. 91 (F.B.). 
o 

(4) Order rafiiilng to make a person defindant:— 

Time for an appeal from an order disallowing the objection by a party to being 
. made a defendant to a suit begins to run from the date of his or her 
being made a party. 8 A.W.N. 8. 

157.— Under the Code of Criminal Six montha. Thedateof thejiidg- 
Procedure, 1882, from a ment appealed 

jtidgmeut of acquittal. . against. 

(Old Aota). 

[.^0 provision ezacUy corresponding toHhe above article in either of the old Acts ] . 

(Note) 

See 2 C. 486 (F.B.) noted under arts. 156 d 154* supra. 

^ w 

Third DivMbn — Applicatione. 

* o 

168.— Under the Code of Civil days. When the award is sub- 
Procednre to set aside initted to the Court. 

an award 


s.- (Old Aota). ^ 

[Act IX ot 1871* art. 155 Cols. 1 and 2 same as above. Cefi. 8— When 
the award is submitted to the CouA, and notice of the submis- 
sion has been given to thatpersons and in the manner prescribed 
• by the High Court. 

Act JCIV of 1359 jRfo corresponding provision ] . 

(NotM) 

* * To sat asids an award.* 

' 1) Apptleatloni^fiit aside award ^ , 

An---oatho;BjfUuid that three out of five arhiteatots were not present at t]^ 
titteof the award is governed by this artiofo. 89C. 86. 



1144 Act XY of 1877 (indian limitation act). [Art 14B 

‘ To set aside aa award.*— {Conclu4e4.) 

(2) Application under 8. 622, C.P. Code 

Where n decree is pasKcd l>y a Court in accordance with an award, an applica- 
tion by the unKUcccBsful party to the High Court (in this case the 

* Chief Court of the Punjab) under s. G22 of the Civil Procedure Code 
is virtually an application to set aside an award and as such is 
gowned by this article. 29 C. 1C7 = 12 77=6- C.W.N. 

226 ^p.a). ’ 

(3) Effect of omiulon to apply under the article 

(a) The mere fact that a defendant did not apply under this article to set aside 
an award submitted lo the Court would not preclude him from appeal- 

* ing against a decree passed on such award. S Aj 04=6 A.W.N. 2 ; 2 

O.C. 355. 

(&) But ccfnijH/ni 124 P.K. 1889, which holds that, if a par^ to an award of 
arbilralion fails to apply to set it aside within the time limited by this 
• article, he cannot afterwards be heard to impeach it even on the ground 
of fraud because the Court has no power to extend the time allowed by 
this article. (See the same case cited in BivsAs's Limitation, p. 262). 

When the award is submitted to Court.* 

Commencement of time: - 

An application to set aside a«i award must be made within ten days from the 
tiiiio tho award arrives at the Registrar's office for the purpose of being 
filed, and not from tho time when it is filed. 5 C.W.N. 813. 

160.— For leave to appear and ren days. When the summons 
defend a suit under is served*^’. 

Chapter XXXIX of the 
Code of Civil Procedure. 

• (Old Acts). 

[Ab correrpoiiding prot^ision in either of the old Jefs.] 

(Notea) 

/.— * When tba Mammons Is servtd . ' 

(1) RJ^httoqi&Btiondatcof ■ervloc:-- 

The only date to whicbMfercnce could be made, as regards limitation, is the 
date shown in tho sherij's return. The defendant can*t be allowed to 
go into the question whether the summons waasolrved on^the date 
mentioned in the sheriff’s return or not at all. 23 G. 573. 

(2) Power to cztoiid time 

In a suit ulder Chapter XXXIX, Civil Procedure Code, the Court has no 
power, after the time fixed by the summims for' obloiiong leave to 
appear an^defend has expired, to extend the time. 5 0i?W.N. 259. 

Quaere -Whether the Court has power to grant an exteiuion of time if an 
application for sw'h extension be made before ffhe time fixed by the 
summons has expired? 6 G.W.N. 259. 
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Irta. 480 to 168] Aot Vt of 187T (ihdiak miktatioh act). 

160f— For an order under sec- When the application 
tion 629 of the same for te-view is reject- 

Gode restoring to the file ed. 

a rejected application for 
review. 

(Old Acts). 

f.Yo corresiJonditiff provision in eWter of tJie old 

1 

160A.— For a review of judg- fifteen days. The date of the decree 
meiib by . a Provincial ^ or order. 

Court of Small Causes or* 
by a Court invested with 
the juAsdiction of a Pro- 
vincial Court of Small 
Causes when exercising 
that jurisdiction. 


181.' 

162. — For a review of judgment Twenty days. The date of the decree 
by any of the High ^ or order. 

Courts ^1) of Judicature 
at Fort William, Madras 
and Bombay, '‘or th^ 

Chief Court of the Pun- 
jab/' or the Chief Court 
of Lower BurmSi in the 
exercise of its* original 

jurisdiction. o 

(Old Aota). 

[Yo corresponding provision in either of the old Acts.'\ 

(Note). 

• t.~‘Hlgh Courts.’ 

* 

Hatrimonlal Jorjsdiotlon:— • 

The judgment of a High Court in tha#xcrcise of its matrimonial jurisdiction is a 
^ judgment of the High Court in its original jurisdiction . An application, 
therefore, in relation to such a matter is governed by this article. 
6 B. 416 1484). ' ♦ . 

168.— By a plaintiff for an Thirty days. The dat^ of the dismis- 
ordef to set aside a sal. 

disinissal by default 


a — ^Art. 178 A has now taken the place of this article, for cases under this 
article, refer to cases under 173A, infra. ^ 
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Aflt X¥ of 1877 (iNOUlt LIMITATIOK ACT). [Ifft IM 

(OM Acte). 

[Art 156, /Lot IX of 1871 Same ab above, except that in cole. 1 and 6 
of the old Act, the word ** jadgnit nt " wae to be found lueiead of 
the word a '* diemuiRal '* In the present artiole. 

Act XIV of 1859 No eorrsijaondtng proviwm ] 

(Notes) 

Scope of article 

(1) Api^leatlon for review Dlimlisal by default : 

Where a erit i4 di uniseed for default of plaintiff'e .ippearancb and the plaintiff 
, appbos for a ro\iew of ludgment more than thirty days from the date 
of the dihmisaal, hin application would he governed* b\ ihi*i article 15 
PR 1897 

(3) Hotioe of motion not application 

The application must be made withm 30 days from the date of the diunriibhal A 
mere notice of motion will not pre\ent time f^m running When the 
long vacation intervenes, the matter must be mentioned on the \ery 
first day ot the r -openiug (t e ) the fiiht day on i^hich the Ck>urt Mts 
81 G. 160--8 G W N 07. Compare 30 G 899 

(3) Court’s power to oxtond time 

The Court has no power to Extend the time allowed bv this artic le. If a suit 
iR djRmihbed for default and the plamtiff applioB, uiidei S 103, C P. 
Code, for an order to set aside the diunibsal more than thirty da} s 
from the default, the Court sought to dismish the petition 83 P R. 
1902 , 141 P B 1870. 


I*—* By default^ 

Appoaranoo only for applying for adjournments- ^ 

(a) Where a pleader for a defendant ap^^am only (or asking lor an adjoumment 
ghd, it being refused, ho retires from chc case, the judgment that 
fnllovre is an ea parte judgment, SOWN 621 {diefenhng from 3f 0. 
539). Compare 32 A 06 

(5) IThe * appearance’ of a pleader only for the purpose of applying for an ad^ 
jourument and without instruotionb to proceed with the ease, lijM 
appearanoe and when, sui^ apiiliicatioisi^being tefased, he retires ftw 
0 the case and a judgment ^^siaissiiig the suit follothi, the judgments 
one by * default ' withm the moamng of ** this arttde. 99 A. U (ttNi) 
, (20 A 195, 38 fl Compare 3 A* 519 ^ 

1M«— By a defendant for aa ^ Aoncutixig 

order to set agide a ady prooeBs for entoxe^ 

judgment esp<trfo.<i) ing the jadgment.<*> 


(Old Kctn). 

|[Act IX d 1871 ; art. 157 Same as abo\e except that in the hug goluau thovo' 
were the words ‘execution of* iimtead*dt)^ woid^aineouj^ 
ip the present axtielo. 
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Ast .IM] Aot XT (rf 1877 (uiduk uifiTATKM. aoc]^ 

(Old Aeta.)— (Qoneitiddd). 

Act XIV 0 / J559:-^^o corre^ndinjf provuion, 

S, 119 ojf Act VIII 0/1859 {Old Civil Procsdure Code) provided that an 
application to get aside an ex parte decree must be made a 

r<MMona &20 time net exceeding thirty days after any process fe^ enforcing 
the judgment has been exectUed, <fe.] 

• 

(Notes) 

Scope of article. 

'tr‘ * 

(1) Ip^leation before ezeeatfon notprohtbitedc- - 

The article doeg not prohibit the reception of an application before the com- 
mencement of exocution-prpeoedings. 152 P.B. 1879. 

(2) Power of appellate Court:*- 

In an appeal froq} an order under B. 106, C.P. Code, refuging t6 aet aside an 
ex parte decree, the appellate Court can only remand the applicaiion 
under B. 106 of the Civil Procedure Codo, and not the original case, the 
decree in which is sought to be sot anide. 5 C.W.N. 153 (?.€*•). 


<3) Eztonaion of tine 

The Court has no jurisdiction to extend the time allowed by this article ; 8 B. 
H.C.A.C. 4t ; 36 W.R. 99 ; even it it should be proved that defendant- 
applicant knew of the execution within thirty days of his application. 
32 P.R, 1878. 

(4) Ap^ioabUity to appeal! : — 

The provisions of this >4rtaele do not apply to appeals. So, a dismissal of an 
appeal^ itije saying that he had no instructions and the 

application made hfoi lor adjournment having been dismissed, 
is not govern^ by thia article. 27 C. 529. • 

a 

:.(5) Boeroo afaiHit aoToral peiooBi • 

' Where there is a joint and indivisible decree against several persons, and where 
one of them a^jpUes to have it set aside on the ground that it was 
ex parte, it neptb* set aside in its entirety and the whole suit must 
be re-heard ; ^ pose may be different where the decree igainst several 
pexsons is. separable. .24 A. 888.. CofNjparp 26 A. 42 (more especially 
remarks at p. 44). - . ; ’ 

. rjt ■ 

* ... 

' ■* , . 

AfiappBeatimi to set aside an .m ports deeree i pig ro d by a Presidency Small 
- Cam. Gom^ is governed by this artiele. ^17 'B. 607f 

*' 


. V/.., tm—* Judgment cx 

<>*■* dadM •.jwl* M tlw fltrt hMring m wall m to,. 
dttmftrJa ports at an adjonmed heating. 28 G. 788 (V.lfo, 
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Aot XV of 1877 (INDIAN TilMETATlON ACT). [JLrt IH 


U—* Judgment ex purte.* ^Concluded.) 

(3) BetlMment of ]^e«der : 

(a) Where the pleader for the defendant Hays, on the date df hearing, that he 
has no instructions and retifts from the case and a judgment follows, 
^ such judgment is an jiarfe judgment. 20 A. 196. 

(6| Centpare 2 A. 07b= 5 l.A. 233 (P«G.), which decided that, for purposes of an 
ajipoal, under the old Civil Procedure Code of 1899, an ex parte judg- 
ment meant a judgment against a defendant, who did not appear at 
^ all but not to one against a defendant, who oiico appeared but did not 

appear on the day to which the suit was adjourned for hearing. 

« (c) Compare^ also, 18 A. 241, which docidits that the appearance of a pleader on 
t the date of heart tig Vi th a power, not from the defendant but from a 

third person on Itchalf of the defendant, was not an appearance of 
the defendant and, consequently, a judgment that followed 'was a 
jurlgment ex parte. 


(3 1 Appearaipso of party for applying for adjournment: — 

Where, on the day of the hearing, the party ajtpoars in person but only for the 
purpose of asking for an adjourniiietit and a judgment follows, the 
adjournment lusing refused, the judgment is not an ex parte judgment. 
23 B. 414. 

But, the case will bodilTeront ilt^pUwJLcr appears for the defendant to ask fotf an 
adjournment and, tlio adjournment being refused, he retires. In such a 
case, the judgment will he an ex porfe judgment, bocause the functions 
of the pleader cease when the adjournment is refused. Ibid and 8 
C.W.N. (521. f 


thi4 

1887 .^ 


( 4 ) Compliance with B. 17 of Act IX of 18B7 (Pro. B. C. Courts) : - 

Where a defendant applied for the sotting n.sidG of an cx parte decree with 

time but furnished the security required, under S. 17 of Act IX of 1887i^ 
a little later hut also within the time mentioned in this article, it was K 
held that the application substantially^-complied with the requiremenI K 
of the law laid down in S. 17*of Act IX of 1887. 32 C. 339=? i C.L.J. 

H3. *■ 


Z -•Ex^uting any pfoceee tiot enforcing thojudgment,* 

5 1) Execution of any prooess 

The words mean execution of the firit proce^ in execution. 8 B.H.C.A.C. 

e 

Xho— cannot give a starting fSl>int for limitation as against another defendant, 
the object of the article being that the defendant applying Bo set aside 
an ex parte decree should bo made aware of the execution of thwdeepee 
against him. Bom. P.9. (1888), 56, cifed in Bivaz’s Limitation at,p. 26iU ' 

t 

(3) HogpeeialnotloenocoBBarys - ^ ^ . 

' Xt is not necessary for the starting of limitation that the defiandai^C^pplloaBt 
' ehottld have a special notice personally regarding dlecuifeioii # propoft. 

^ Hu UPWa within thirty days of exeoutionool a p^EOCCM jfgg eniorc- 
• ' ing judgment whether he has notice or not. 13 W.B. 486. / . 


' 44 ; 26 W.B. 99 : 7 W.B. 378 ; 4^W.N. 322. 

V2) Execution of proceu against a eo-defendaWi'" - 



. Jtrt. IM] Aet XY of 1877 (indiam 

2.—' Bxecutlag any pneeu tor oatorctag 


{*) Gam tA Attafthmut AAd Midi— 


4, : , 

In oases of attachment and sale in exeention, the data^f the attachment 

starting point for put^ses of this article^ 0 0. 060 {$7 A. 340 « 

5 A:W.N. 79 ; 9 W.B. a86-aL.B. Sii^ Vtd. 017. ^ 

4r 

(5) Prooeu for enfoKlag Judgment s— ^ * ' 

In the case of a property advertised for sale, the process for enforoinga , 
judgment was held not to be executed until * the Mooeedixi^ in 
execution* were brought to a close by the pl^ftty atUmhed. 

7 W.R. 198. * - ^ ^ 


(6) Proeeu for enforcing, meaning of ^ 

The worAi — ^mean actual process by arrest or attachment in execution of the 
person or property of the*debtor. Notice of exteution of decree is not 
sufficient. *2 C. 133. , 

But see 110 P.L.B. 1905, which decides that a notice under s! 24R of the 
Civil Ftocedure Code, if duly served, will be such a process. 


(7) Order revoking certifleate— lorvioe of injunction 

In the case of an exxtarte or^r revoking a certificate granted under Act XL of 
1858, the service of an order or injunction directing the grantee of the 
cortifleato to deliver the propertitft of the minor to the new guardian 
was held to be the starting point. G A. 144 se 4 A.^W.N. 1. 


( 8 ) Proceeding! of e Commlaslonor— Partition suit 

The appointment of a Gommissionor or an Amin to allot pTojK^rtios to pii.rtioK in 
a partition-suit is not the issuing of a process in uxocution nor proceed- 
ings of such an oiJ|cer the execution of any process so ns to give a start 
for lin^tatioi^un^r this article. 20 A. 311. 


(9) Enforcement of prooeH muit bo legal 


The provisions of the article ought to be strictly construed. It must be clearly 
fd|bd that there was a logoi, and valid enforiMnncnt of process. An 
omtssion, thetefm, to put up a copy of the order of attachment on a 
conspicuouegii^ of the property was held to be a fatal defect vitSating 
an attochrabet ar^ that the date of the attachment could not give a 
start for limitatiw tinder the article. 5 P.B. 1897. ^ 4 r ' 

‘ t* 


■Or" O' 


*• (ow ' 

'< 1 . 

The word*— meuit ezACtttion of proeewi Agaiiwttbe'|ltwii ot property the dr* 

{midAnt, and not pcoeow only againot the W.B. Ufa. SI ; 15 

,,W.B. 210;36W.B, 79. , • 

^ ^ . . 'f .r ■ ^ 

0n^;;MJeot ^ giovlilon 

^ ^ 'Aa to the obJlcOof a. 119 of the old GivH Pmedure Code (VHl of 1859)i^ sesf*? 

. W.R, 875. ' ' 


IX 


146/ 





L Ihit zy of 1877. {htolAJt intamax act). [IH Hi 

“^jDWder the Co^ 4^ CSvil “ftMy dMxa <*), 3!*he date of the dispos- 
.jRrooeiilure,''by a J^Kon seasion.- 

! llg 'im- 


Aov^able pro^rty, and 
. dii^uting the right of the 
decrea-holder or p u r- 
phaserat a sale in execu- 
tion of a decree to be put 
into possession. 


(Old Abta). 

[Act IX of 1871 1 ert. 158 :~Go]b. 2-'and 8, siune as above.. Col. 1.-— (Jnder tbe 
Code erf Civil Procedure, by a person dispossessed of iinznoveable 
property and disputing the right of the decree-holder to be put 
* ib-possession, 

Aet XIV of 1859 . — No eorreaijonding proetstoYi.] 

(Notea) 

Scope of article. 

(1) Casa ef Jadgmani-Aebtor 

(а) The artiolo ineiudos alsoathc coao of n dispoHsesHcd judgmefnt-debtor disput- 

ing, the right of the decree-holder to be put in possession. 21 M. tOt* 
8 M.L.J. 76 ; 1 M.L.J. 42; 6 O.C. 44. 

(б) An application by a judgment-debtor, more^than thirty days after disposses- 

sion by the Quction-puichascr, to set aside the sale, by a summary order, 
is barred under this article. 7 G. 91 «9 G.L.B. 63. 


I.—* DispoBScssea.* ' 

(1) Effeet of aymboUcal posaesalon • 

(a) ayinhoiical possession does not amoimt.to dispossession Tvithin the moaning 
of 8. 3S6 of the Civil Procedure Code- W C. 710. 

^6) See 37 H.^8 (at pp. 369 and 270), l^o. 14 (/) under the heading * 1.- -Poa- 
aesalolit* at p. 1067, euiirn. 

(e) The delivery of formal possession wiU be a saffleient cause of actidn as agafost 
a party to tbe Boitixmlanuiug in poss^jision after such delivery and ' 
« 4^ such cause of action oan be enforced by a'seporate suit. II C. 96. 

(3) Aaotlon-pmHaaaf obUInldlf gfmbeUcal peateaslon— Ragulav suit 

Where an auction-purchaser fijEt' obtained symbolical possession and, siibstf* 
quantly, a momentary and partial possession only of certainpihare in 
^ " house purebiwBd by him. a suit by him for a dadhratibn of his' riglrfr 

‘and for poctinOn of the how brought more than 13 years after his 
' jpeyphose uras barred by limitation. 5 C. 331. 

. faf wrtprAttmi— • 

'' pMnon diapoMeiued under . certificate may 1)rtng *««gifiar. miit tor zesto- 
ration to possesflpn within 13 years of the disposaessiou without 
; . T seeking the aid of the seotions relating to ex^tion, 7 W.B. 368 
(PJL) ; W.B* Gap. Voi. p. 61- _ 


- t 



ir$i 


JlotXToflSTT 




« DhtpOBMeMS^, V(< 



(6) A unit hj a dispoueMed pcnon, wtioM under e. 882 of the Cisle 

of Civil Piooedure, is r^ctedt hu^PS^ a suit for posmssioif* x&o» 
ft than one year from the date of the omerf^ting the petitio^ 8 82. 

(4) Ittctien-pnrchaaep'i mlt tw poisewloB ^ ^ 

An auction-purohaHor may. within 12 years, sue for possession without 
resorting to tho procedure in the seotions relating to exeoutidn. 10 M. # 
63; 14 0. 644. 


^ Thirty ds^B* 

m 

GommaneemeBt of time : - 

The day on which the dispossession took {dace should be excluded from calcu- 
Ation. 3 B. 678. . 


166 -— To set aside a sale in Thirty daya H). The date o8 tlie sole^^J- 
executioii of a decree, 
on the groond of irregu- 
larity in publishing or 
conducting the sale, or 
on the ground that the 
decree-holder purchased 
without the permission '' 
oC the Court. 


(Old Aoto). 

[Act TK of 1871, 169 : — CoL 1. To set aside a sale in execution of a 

decree on the ground of irregularity in publishii«g or conducting 
the sa’o. « 

Cols 3 and 8. — Same as those in ailicle 166 of«the preaeht Act*. 
Act XIV of J859 : — No correspondinn provitiion ] . 

(Motu) 


I 


Scope of^ertlclo. " 




U) 


ApikUcatlon on ground dtiwr than irregaUrlty said want 



The article is inapplicable to an appdioation ov^grounds fraud, do.) other 
than irregularity in publishing or oouduoting side or cnnission to 
obtain permission to bid. 9 S. 468. 


(3.:i<»a8ei nndor B. 81BA, C.P. Code:' r a 

(ii) *'-U has been. held in Calcutta-. that s; 810 A (of the C.P. 
Code) is retrospective in its operation, in^ tsr m Uaaay affect decree- 
Jmlders who obtained Iheir decrees bQlm Act \\ of 1^14 came into 

operation" Mitra on Limitation atp. 1094, cUinjSSC. 767' 

VF:B.)ft 18H. 477. 

< (b) An applie^j^^ for setting aside a sale under s. 810 A (C.P.G.) ought |o b# 
made withm thirty days from the actual sale. It would not be 
time, if presented wit|^ thikty days from the date of a first appellate 

M 
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4ot XY of 1$7T (iNDtAN LIMITATION ACT).. [Afl 169 
Scape. ,pf UttlcU.-\(?ontinued.) 

Court’s order reversing an order setting aside the side or of the second 
appellate Court confirming .such order of the lower appellate Court. 
29 C. 026*6 C.W.N. 776. * ' . • 

(1) fiWpavate poliiUlnabUlty of—Frauds-' 

(а) A separate suit for sotting aside a sale on the ground' of fraud in execution- 

^ prooeediiigB will bo harrod under s. 244, Civil Procedure Code ; even 

when the purohoBor is a third party (i.e., a stranger to the suit); an 
application may bo made under s. 244. 26 G. 826* 3 C.W.N. 399; 
2 C.W.N. 601 : 6 C.W.N, 28? 19 C. 688* 19 I. A. 166 (P.C.)] 

* (6) But one on the ground that the decree itself was obtained by fraud will lie. 
26 C. 826^.3 C.W.N. 399. 

(c) A separate suit will not lie to set, aside a sale on the grou^ of the judgment- 

debtor's being kept in ignorance of the execution-proceedings by the 
•< fraud of.thc decree-holder. -9 B. 468. 

(d) A separate suit will not lie on the ground of fraud, when cimumstances 

affecting the validity of the sale have been bihught about by the fraud 
of one of the parties to the suit and give rise to a question, between tho 
parties, coming within S. 244 of the Civil Procedure Code, apart from 
the question of fraud. 17 C. 769 (F.B.) aitproving IX- C. 876 ; 6 B. 148 ; 
5 M. 217 ; 9 B. 468 and dimming fttm 14 C. 679 (in part). 

<2) BenaiuM purohMm* Bult and applleationi : — 

{a) In oase of htnamae purehaHes, s. 244 will not bar a separate anit on that 
ground. A separate suit will* lie to set aside the sale. 17 C. 769 (FtB.) 

(б) An application may be made by the judgment-debtor, under s. 244, for 

cancellation of the sale on the ground that the decree-holder purchased 
bcf\ameet in the name of a stranger. Su 9 h an application will be govern- 
ed by art. 178, and not by this article. 5 C.W.N. 265. ^ 

* 

(31 Applioatlon ugdep 8. 2M i— 

An— on the ground of fraud, for setting aside a sale, is governed by art. 178, 
and not 'by this article. 2 C.W.N. 601. Compare 5 C.W.N. 266. 

(8a) Applkatton afUr eonflmiatloa— Fraud . • 

, An application may be made, under 244, C.I^Oode, eyon after confipnarion 
of sale, for sotting it aside pn the ground of fraud* 80 C. 142* 7 C.W.N. 
306. • 

(B6) AppUeatlon on ground of frauds- - a 

The period of limitation for an application by a judgment-debtor to set dsido a 
sale on the ground of fraud will bo computed -from the time when the 
fraud first became known to him and it is immaterial that the sale 
was oonfinned. 17 C. 769 (F.B). * 

^) YoMfaloi- 

, A lab tudd ia oontnvanticm.iof iL 380, O.P. Co^ Witfiin the thirty 

4ayc of the notiflmtipa of 4he fdo M v;i>i4. ^,.8 A.WJT. 116. 
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Art. 1^ Aot XY of 1877 (indxak IiIhitavioii act). 

Scope of 'article.— ((7one;M4«a.) 

(6) Be c e n d appeal ''' 

When a judgmont>debtor applies fpr setting nsidb a sale against the docrce-holdor 
* and the purchaser, even wheh) sueh third party is a strung^, and the 

application is rejected, an appeal and a second appeal will lie, the 
order being one under a. S44, Civil Prooeduro Code. 26 G 590 b 3 
c!vV.N. 403. 


t.-‘Thlrtr days.* 

(1) AppUeatiSai nndar i. 311, C.P. Co4et-- 

See uaium No. 1 (.6 and e), under 4he ha&ing '‘Sr-Vake an ^^pllnatlen,” .it 

p. 616, siipr/i. 

(2) Late Joinder ft anetion-puMhaier s— 

The joinder of an auction-puroliaser as a party to an application after tho 
period prescribed by this article will be a bar to the maititainability of 
the appUcatiiiii. 11 A.W.N. 121. 

(3) Lpplleatlon after time- Fraud s— 

An application, under s. 311 of tho Civil Procedure Code, to sot aside a salo 
cannot bo made after the expiry of the thirty days of such sale and 
after such salo has been, confirmed, even though it bo alleged that tho 
sale was fraudulently kept from the knowledge of the applicant until 
after such confirmation. 14 G. 679. 

(4) Applloatlon nndar a. 39iy C. P. Codecs— 

(a) An application to set aside the sale, under S. 294, 0. P. C., must bo made 
within thirty days from the date of the Sale under this article. 13 
M. L. J. 281. 

(5) An objoctieu that a purchase by decioe-holdor was invalid on tho ground of 
omission to obtain permission to bid cannot be mado by a separate 
suit, at any rate when an application based on tho same ground would 
have been barred by this article. 11 B. 588. • 

2,--* The dmte of the 

^l)i Application altar eonflrmatlon of tala t— 

An application may bi made even after confirmation of sale, if, within the 
time allowed for putting the objections forward, the 4le is confirmed 
by the precipitate action of tho Court^9 A. 411. 

( 2 ) Gonflrmailon of ■ala-<Baparata cnit • 

JPsale ought not to be confirmed within the thirty days moitioned in thla actiola. 
An objection to sale on the ground tj|^t the property sold was not 
attachable may be put forward by means of a Mpaiate suit, and not by 
means of on application under s. 811. 19 P. B« 18^, See also 61 P. R. 
1887. 

(8) Gonfimatiou ponding applloatlon;— 

The oonfimu^ion of a sole pendi^ an application, under s. 344, C. P. Oqfie, jo 
.no bar to the mointenahee of the application even whoa the puxciiaBa. 
is a stranger. 6 G. W. R. 388. 
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1164 lot X7 of. 1677 <IHQUM bWfTAnOK 

2 .- -‘The M$ ut Uf0jmla,’—{Couelvded.) 


<4) OB mlAon bduttfi^ 

If on ^be dimiiaMd ou tho ground fhat H was praaented by a poroon not legoUy 

authotiaed, t|^e appUeation*.(My be repeated during tbe minority of 
* the ap^icant by anather guoMiatt duly anthorisedt even beyond tbe 
period of limitatkm peeiorifaed by thia article. 9 A. 411. 


^ 167 .— Complaining of resist- 
ance or obstractbu'. 
to delivery of posses- 
sion of immoveablO 
property decreed or 
sold in tixeeotion of a 
decree or 'of disposses- 
siopt^) in the delivery 
of possession to the 
decreehol'der or the 
purchaser of such pro- 
perty. 


Thirty daya. The date of the 
resistance, o b - 
strnotioB, or dis- 
possession^*’. 

a 


»'• (Old Ante). 

J ■* • 

[Act IX of 1671i Art. 160:'— Col. 1.— C^omplaioiiig of resistance or obstructiGii 
td delivery of ijossession of iiiimoveablo pioperty sold in execu- 
tion of a decree, or of dispossesHion in tJie delivery of possession 
to tbe purchaser of such property. 

Cols. 2 and 8.— Same as above. 


Act XIV of J 869,'-'- No oorresjwitdinj provision.] 


(Notes) 

^ Scope of article. 

<l) ObitvaaUoB by Jiid||Si«Bt-debtor «- - 

■ The article is not ooafined in its oxieratianT .only to third parties. It is 
comprehensive enough to include applications by judgment-debtors 
also. 1 M.L.J. 42. . . o 

<2)aApplleatloBiiiideps.8i8|0.P.0e^i— * 

An application, under ^vil Procedure Code, 818 (and not one under s. 828 
complaining of resistance to possessioit), by the purchaser at a Coiift- 
sole praying for ddivefy of possession of the property purchased, is 
governed by art. 179 and not by this article.. 18 M. 804. • 

(3) Suit by atibUoii^iniffuliaigl for po n oi tlo n:— 

' An wtliia-putchaBer may bring a suit for possession if he can show that be 
attempted to obtain possession in execution-proceedings and that 
such attempt was unsuooessful. He is not confine Aolely by way of 
’ ' proceedings in execjalion. 12 C. 169. 

1^ C- 644, which dfioides that the auction-purchaser may either bring a 
nuit for p(n»essto.er may apply therefor in thetxeeution department, 
' ' two remedies being ooneurrent. 
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Art 147J Aot XY of lt.77 (kndiak XiiiitTAsriOtf/ act). 

Stioiie of arUcle.>^;€^cIiMM.) 

(4) Applleolioiibyiiilnov:-* 

Where pifoperty was puhshiiHed in a Gpuri-sale on bchnlf of a minor and no 
• step was taken on his* behalf to renopTe the' obstruction caused to 

delivoty of peeseasion thereof, an application for poaseiflon, if not 
made within ao days aftor the minor had attained his majority, will 
ift barred. 11 B. 473. * 

* DjbjSOSMMlOA. ’ 

(1) Bffeet of-iymboUoal poisassion 

(а) Symbolical posaessiou does i\dt*aiho3at to dispossession as contemplated by 

H. 385, C. P. Code. 30 O: 710. 

(б) Symbolical poasession such os may bo given by sticking a haniboo into the 

" f;round, in cables in which' actual' posaesBiQH might have been obtaiiiv^d, 

. cannot savo limitation. *5 G. 831. 

(c) As between the judgmeut-debtor and the decree^holder or purohaser, if the 

delivery of the symbolical posaeRsion was to ‘the knowledge of the judg- 
ment-debtor or hiB agents or offioials and in apite of their objections, it 
will ho as effectual as actual poRscssion and will amount to disposses- 
sion of the judgment-debtor. 27 M. 2G2, 

(d) The poRHession of a judgment-debtor, who continues in occupation in spite of 

delivery of symbolical xiossession to the auction-purchaser is adverse r 
such adverse possession, if continued for more than 12 years, will bar 
the auction-purchoHer. The postftission of the j jdgineut-debtormay be 
tacked on to that of a purchiiscr from him. 18 TJ. 37. 

2.^*Tbt date of the aesiatMOce, obMintciioa, Ac. * 

(1) Beeond appUeatlon by obetraetad pnrahaser i— 

The only remedy of an obstructed purchaser, who docs not complain within 30 ' 
days of the Obstruction, is by a regular suit. He cannot maintain a 

* second applieation fo^ of the obstruction. 5. C. ,331. 

m 

(2) Beeond appUeatloa— B^mto ^ 

{a) An obstructed auqiion-purchaser must complain within aOdajrs. If, wHh« 
out doing HO within the tin^ limited by Uiis article, he pats in a second 
application for possession under k. 318 of the CivU Procedure Code, hie 
application would bo banod ; but there is no bar to his brihghig a 
separate suit. Per Aikman, J (Knox, J, diibitante ) , 26 A. 365 m 1 
8e-A.W.N* (19(M), 4C ifiilldwing 11 B. 478 » 

M. 904 and U A. 38S). 

Vk . . W The dinotion, in 4/838, C. F. Code, to oolk;plliin within ^ titti*' Umited is 
imperative, imperative jm thasenseof prohibiting' the adeptioii^ of pro- 
cedure provided in s. 328, G.P. Code, bey^ the pei^ provided in the 
section and in this article, if the oomplaixhuut hgd allowed ^iha special ^ 
period to elapse. 7 A. 79 (at p. 31). • , . v , r 

(3) Bepairaite init by obitniotod deerae-holdav:^ ' ^ 

(а) It ft not obligatory on an obstroo^d decree-holder to. puimne his remedy 

only undere. 828, C. P. Codla He may brings separate suit complain-' 
ing of the obstruction and seeking poflaession. 8 B. 602. 

(б) See aleoftl 3. 1^ 168, quoted ky Mitia on Limitation, at top of p. 

Bnt see next ease. 
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Act X7 of 1877 {isDjAK liHitatws act). fArt. 168 

' The dfiU of the resiBtancCf obstrvcHon, ftc,*— (Concluded.) 

(4) Beeond obf traction, complaint agalait - 

(а) Where no complaint having been made against a first obstruction, a second 
• application for possession was mado and the applicant was again* ob- 
structed, and he complained within time os regards the second ob- 
NtQiction, his application was held to bo in time. § M. 113. 

(б) Where a certain person obstructed delivery of possession on behalf of an- 

other without filing a Vakalatnaiivth and wbeii a second application for 
possession was made and possession attempted, the same person 
obstructed again and filed ra^nfrt/Aamnffr'^onrbohallt of the person, who 
was instrumental in anaking the objection, h'Ui first-obstruction ought 
not to be taken as the starting point of limitation. 11 A.W.N. 131. 

168.— For re-adinisBion of aa Thirtr dayB of the dis- 

appeal dtsiuissod for ' missal, 

want of prosecution^'^- 

(Old Acts). » 

[Act IX of 1871 ( Art. 161 : — Same as above. 

Act XIV of 1850. —No correaj^tondinifi prooision.l 

(Notes) 

* 

Scope of article. 

(1) Dismlnal of appeal- -8. 851, C.P. Code &- - 

This article is inapplicable to an application for ro-admission of an appeal sot 
down for hearing under s. 551 of the C. P. Code and dismissed on the 
date fixed for such hearing owing to the absence of appellant’s rloador 
7G F.R. 1682. 

t 

(i) AprUeation xaOw Bulei «f CWentU High Gsnrtt 

• 

All application for ro-admission of an appeal dismissed for default in putting in 
cSsts of preparation of P^.iper<book is not an application under s. 558, 
C.P.C.> hut one under tlie Rules oi the Calcutta High Court and as 
such is not governed by this article. 23 C. 839 : compare 24 C. 356 
(F3 .)k 1 C.W.N. 21, which overrules 23 C.’ 889 on another point. 

• 

^ ^ 1 .— • BlumiMBod for wmt oi proBocuHon.* 

DiemUial of appeal i- - 

An appeal cannot be diamissod for default, where a pleader appears for the appellant 
and prays for an adjonnnnonty and which lieiug lefttsed, says (without 
retiring from the case) that he is unable to proceed with tim appecd 
26 M. 207. 

e 

2,- Thirty 

<1) IteaU^ of dpd4>x— 

: Hbo order of dismiml of an appeal for default would bccomo flfiSl on the expiry, 

^ witlmat an application for a ro-admlssion, of the thirty days provided 
article.. If, on an application made afto the expiry of the 

sy w ' ^ ' thirty days, the appeal is ro-a^itted and heard, all proceedings from, 

oad including, the re-admission would be invalid. 44 P.R. 1882. 
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■ Arts. INi 170J Act XV of 1877 (indun umitatiom act). 

2 . — * Thirty d^ya"*^ — {jOonhluded,) 

9 

(‘S) Extouion of time-— Gourt'o diicretion:*> 

A Court lias do ^war to extend ^he time allowed by this article for milking an 
application under s. 568, C.P.C., for re-admission of aim appeal 
dinpibsed for default under s. 56G and oaiiiiot consider the propriety-' 
o( the order of dismissal. 10 A.W.N. 19G and 9 ^.W.N. ISl. 

169. — For fk re-bearing of an Thirty daya d). The date of the de^ 

appeal heard ex ‘parte cree in appeal. 

in the absence of the ^ 

respondent. 

a (Old Aota). 

[Nxt cofreijwndituj provisiuh in either of the tiro earlier .-Ic/j!.]. 

(Notes) * 

« /.’-•Thirty tUtyar 

(1) Be-pFeB«Btatioii of defeetlYe applleatldh;- -- 

A defective application presented witliin thirty djiiys but rotumed for amend- 
ment and re-presented after the expiry of the 80 days held to bo pre- 
sented within time for purposes of this article. 5 C.W.N. 810. 

(2) Extoatlon of time— DiacrotioB of CobH t— 

The Court has no power to extend the time proscribed by this article. CG P.R.. 
1883. • 

170. — For leave to appeal Thirty daiyai^K The date of the decree* 

as a paiippr. • appealed against. 


(Ora Acts). 

[Act IX of 1871, Art. 162 : — Cols. 1 and 8, aaine as above, (.'of. 2. — Ninety days.. 
Act XIV of 1859 : — Ao correejiondinj prdtHsioii.') 

• (Notes) 

« Scope of article. 

(1) ApplIoatioB to Judicial CommiuloBor: — ^ 

The limitation for an application to the jAlicial Conunissioner for leave tO' 
- oppeoif OB a pauper, is 30 daps, from the date of tho judgment appealed 
-d » against under this article. L,B.]i. (1872*92), UO. 

(2) ApplioabUity of 8. 8 of tho Aot:- • . 

(tr) The provisions of s. 5 are not applicable to applicathme under this article. 

12 A. 79‘(F.A)» 10 A.W.N. 26 and 1 A. W.N. isj. 

(6) l>Aiy in the disposal of on application under this article would be a. 

Buf&oient cause ' within the meaning of s. 6 of the Act. Per Candy^ 
J, in 22 B. 849. 

(c) An application for leave to appeal in forma pauperis is not included ici th^ 
term * appeal * in s. 6 of the Act. 90 C. 790. 
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Act XV of iA77 (xKDiiN tjuitatxok ac^). [Jjt. %H 
ficopc of aitidlo^pojKaiMM 
43) DiimtloB to extoad tlmOh- 

The Court buB no diHorejbion to extend the time, prescribed by this article. 
^ S2 r.ll. Ifi79 {cited in Bivaa's Limitation, at p. 9^}. * 

^4) Court*! dIseretloB tp fraBt time for appoali— * 

Where an application for leave to appeal in fomui panpcris is rejected, the 
^ Court may allow the appeal memorandum to be stamped os an_ -.<^1' 

nary appeal within the time to be fixed and the appeal would be in 
time even though more than the thirty da^s ihbntioned in this 
article. 22 B. 849. ^ 

0 

7 

<1) XpplieatloB proMBtod after thiftp dByii-- * 

Where on a memo of appeal being held insufficiently stamped, an appellant 
• obtained permission to appeal in foniui pauperis, the appeal was held 
barred by limitation,* the application for leave to appeal in foruta 
pauperis having been presented beyond the thtrty days allowed by this 
art. and art. 178 not applying to the case. 19 B. 48. 

1(2) Delay 1 b obtaifllng eoptoir— 

(o) For purposes of this article and s. 12 of the Aot, the important date is not 
the date when the copy is delivered hut the day on which it is ready 
for delivery, where the party has notice of the * ready ’ date. 12 A. 
vgiio A.W.N. 36. 

\b) Where, in the ease of an application for leave to appeal as a pauper, an 
Application for copy is dismissed on tlie ground of dday in fumMiing 
stamps and another application for restoration of the dismissed appli- 
cation is admitted, the delay in the grant of copies ma)r be counted 
in favour of the appellant, under s. 12 df the Act. 18 M. 874. 

(0) No indulgence as to delay similar to that iifthe ease of appeals and appU-* 

cations for review Cfaq be granted in the case of applications- under 
this article. 3 HI. 280. 

(1) As to the time to be deducted under s. 12 of the Act, see Nos. 2 and 5 (u) at 

p. 59b, supra. 

171.— Under sectioti 371 of the sixty dsyi.. The date of tlfe 

. Co^e of Ciyil PiQce- • ' order for abate- 

dnre, [or under that - - ment or disimssal- 

sectiou and section 582 
of the same Code, foe* j. ' 

an order to set aside an 
order tor abatetient 
or disE^issal.] 

■ {OWLfcw). ■ , ' 

. .jl1ii(iiiMiw,(urtu)eMrtMpond8 to‘Att. 171 C, introduced IgrAot.XII of 1579, 
^ the w^w{t^ bmcketicin the preaeut dttioto (eide art. 171) 
liaviii^beeuiptcbducedhyAot VIZof ISW. 
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JLvt.lfl} . Aot XY of 1877 (indian i:xxm^iOK act). 

(Old LAw).-~(Conc2iMM0 

. Art. 171G ran as follows :-^Under section 871 of 4tbe same code, fur an Order 
to set aside an order for abatement or dismissal.— Sixty days. — 

* . The fJate.of the oi-deV for abatement or dismissal. ^ 

It will be seen that before Aot VII of 1688, the article read 
if it was applicable only to suits and not to appeals. 

(2) There Were conflicting deeisiotii), before Aot VI 1 of 1888, as to 
whether the article as it then stood ^^ras applicable to appeals. • 
^^8) Such decUions, which have been rendered unnecessary by article 
171 as it stands at present, are ousted, to avoid confusion. 

• ^ 

(Notes) 

e . Scope of article. 

<1) ReYlval of sttlt:-- 

If n sole plaintifi dies and his legal reprcRehtative does not come in within 60 
days, the suit will abate. But this does* not prevent the Court from revi- 
ving fhe suit, on the application of the legal represoututivo of tlio ■ 
deceased within three years, if the latter explains the cause of the 
delay. 6 C. 139-4 C.L.B. 874. 

iil) Applioationi not falling nadv B. 872, C. F. Codei— 

(а) The article will be inapplicable to an application under s. 872, C.P.C. 

Such an application will be governed by art. 178. 8 C. 637 (844) -10 
C.L.B. 440 ; see also 12 C.L.R. 421. 

(б) Compors-fl G. 420 and 3 C.\i(.N. 756, which held that, as regards an applica- 

tion in a ponding suit, the right to apply is one that accrues dc die 
in dienit and that where the defendant in a partition-suit, in which no 
final decree is passed, dies, an application by the plaintiff for revival 
of the suit end for continuation of prooeodings against the deceased 
representatiifcs will not be barred even though it is put in beyond three 
years from the death eff the deceased. 

(c) Cumpare, also, ff C. 72G, where it was held that, where the representatives of 
a deceased plaintiff, in a suit in which the defendant also was dead, put 
in a fresh suit os supplemental to the one instituted -by the original 
plaintiff (since deceased), such fresh suit might be treated as an 
• application under s. 872; C.P.Code, which could not be bap^ 1^ ' *>0^ 
length of time. 

* ♦ • 

I.—* To Met eeUie ma order for abmtemeAU^ 

s 

<1) Effect of death after Judgment:— ^ 

dhi those cases in which an action woUlAabate upon the death of the plaintiff 
before judgment, it would not abate if final judgment had been obtained ^ 
before the death of the plaintiff ; in tft latter class cl cases, the benefit ^ 
of the judgment would go to legal zepvess&tatiyee of the deceased. 
9A. 181(P.B.) * 

(2) Deopce obtained on enppoeltlon that defendant vac jdiYec— 

Where the sole defendant to a suit dies before decree, a decree obtained gainst 
hidton the supposition that be was alive is incapable of being ext^tSl. 

3 GiL.B. 192. 
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Aet XY of 16T7 (indian limitation aut). [Arts. 172, ITS 
* To set MMide an^ order for ttbaiement ’— (Concluded). 

i3) Order abating suit "and setting aside abatement:— 

Soe 9 B. 275, which decided that, notwithstanding s. 3G5 of the Civil Procsduro 
f.. Code and notwithstanding the Limitation Act, it was competent fBr a 
Judge in Chambors to revive* a suit by making an order for abatement 
under s. 8GG of the Code coupled with un order under s. 371 setting 
asi&c the order for abatement. Cf. 9 C.W.N. 869. 

172.— B}- a purchaser at aa Sixty days. The date of the sa e. 
execution^sale to set 
aside the sale on the ' 
ground that the per- 
son whose interest 
in the property pur- 
ported to be sold had 
no saleable iaterest 
therein. 

(Old Aota). 

[Afo eorntsjaotkding prouision in eiUter of ths old Acts.] 

‘(Notes) 

« 

Scope of article. 

(1) A sale conArmed before the sixty 8»yH provided for ooiifirmation of sale is 

not inoperative on that account. 7 M. 512. 

(2) A purchaser at a Court-sale cau maintain a suit against the decree-holder 

for refund of the purchase-money on the ground that the sale passed 
no interest in the property. 12 G. P. L. R. 49. 

(3) A purchaser at a sale in execution aiay resist the confirmation of the sale 

ui^dcr s. 313, C. P. Code, and he may apply for refund of purohase-^ 
money, even after confirmation, on the ground that the Court-sale 
passed'mo interest in the property sold. 8 M. 99. 

178 .— ForareTiewofjadgtueati^') Ninety deye. The date of the decree 
except in the casus , or order, 

provided for by No. 

1(M)A and No- 161. 

(Old Aete). 

' [No provision in either of the old Acts.] 

0 (Notes) 

Scope of articloe 

(1) Sotiov'of B. G. JudipaanC:— 

m Where Ihe oiroumstanoea of a small cause suit under Act XI of 1865 were such 
' as to admit of a review and not of a new trial, held, an application for 
veviow was governed by this article. 10 G. 297. 
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. Art 178A] Act XY of 1877 (itfoiAN lhcitation act)- 
Scope of mriMCm—lCotielude^) 

P2) Meceiiity for copy of Doovee or Jadgnoat:— 

An application .for review need not bp acoompanied by a eppy of the decree, 

* order or judgioent sought tp be reviewed. 17 A. 318. 

• A review ot , 

Second application for review: — ^ 

A second application for review presented after the period of limitation pre- 
' scried by this article will bo barred and tbe time occupied by the first 
application cannot bo deducted in favour of the applicant. 4 Bom. 
L.R. 121. 

173 A. — For i!he issue of a notice ^ Ninety days* When the payment 
under section 258 of or adjustment is 

the same Code to made. * 

show cfhuse why the 
payment or adjust- 
ment therein mention- 
ed should not be re- 
corded as certified. 

• 

(014 Acts). 

[Art. 161 of the then existing Aet ^us niodidcd by s. 108 of Act XII of 1879 
as follows : — 

161. — For the issue of a notice unde * s. 258 of the sutnc Code to show cause 
why the payiueut or adjustment therein mentioned sliould not 
be recorded as certified.— Twenty days — When tbe payment 
or adjustment is nihde. 

(.V.B.) This article (161) was transposed by s. 66 (1) of Act VII of 1888 and 
became art. 17-3 A, ’Twenty days' in the Aot XII of 1879, 
being modified into ’ Kinely days.'] 

(Note.) 

Scope of article. 

( 1 ) Decree for land:— * 

A decree for delivery of land not -130111^ governed by s, 268 of the Code of Civil 
* Procedure, this article doen not apply to applications to record such 

delivery of land out of Court. 32 M. l^vS M.L.J. 175. a 

But see 6 G. 786, which holds that this article and s. 258 erf the Code of Civil 
Procedure relate to the jud^ottt or payment in 4he Aagi* of any kind 
« of decree and not merely to matters of monoy-deciees. 

(2) Deeree-holder's report ^sno rnotn':— 

This artiole^has no application to oases where ike decree-holder takes 
to report satisfaction sao.inoft^. .8 A.W.N. 115. 
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Aet XY of iWt {tsatiSf [Ai^. #f# . 


Scop* of artiOio^HOoM/uOKf.) 

(8) PoTmaat bi ponouM of u ouoiUtioiwd o | >ee mi iit>- 

Where the po}rinent Hooght to he oeil^fled h(M been nude in punuanec of on 
^ agreement, which has not heba nanctioued by tho Court, thie article 
would not apply. 1 hl.L. J, d83. 

(4) Payment hefora order abiolates— 

^ The article does not apply to the case of any paymout towards a mortgage- 

docieo before an order absolute is passed. 8 C.W.N. 102. 

(5) Payment by pnrohaiop of property covered by mor^ade^deoreei— 

This articlo docs not govern an application by a '^private purchaser of a 
inpttgagod property andor a decree setting forth an agreement with 
tho, deiAee-holder out of Court and an adjustment of tho decree in 
pursuance of it. 24 M. 413. . 

(G) Court'! poyrer to enquire inte question of payment— Mortgage-decree: - 

The Court may go idto the question of payment towards a mortgage-decree in 
an application under s. 87 of the Tmusfer of Property Act. 16 C.P. 
L.R. 111. 

(7) For what puiposos nnoertifled payments^may be proved: • 

It is open, to the decree-holder to prove even payments not certified to tho Court 
in order to suable it to determine whether his application for execution 
is within time. 21 B. 122; 21 G. 542 (549); 11 B. 506 (overndituj 
6 B.* 146) ; 17 A. 42 ; 26 A. 86 (overmfiiv I'i A. 669) ; 4 B.L.R. 180 
(F.B1 ; 11 VY.B. 232. 

(8) Bait for declaration by Judgment-debtor:— 

If, after payineiXt or adjustment of the decree, tJiough vtot certified in Court, the 
decree-holder soebs to further execute it, the judgment-debtor may 
bring a suit for a doolaration that the decree had been satisfied, w 
IOC. 854. 

Bat see l^B. 6 (F«B.)~ which decides that such a suit would not lie. This 
case gyerroles 6 B. 146. 


The date of the pub- 
lication of the schd- 
dule. 


174. —By a creditor of an in- Ninety daye. 

solvent judgment-debt- ^ 

' , or unj^er section 853 
of the Code of Civil 
Procedure. ^ 

(OlS^JUts). ^ 

[A^o corratjHmd'mg provUion in of tlte old Aefs.] 

. - , (Notes) ■ 

, , 3cope of article. ' . 

4ralSejBi ix laMlveatt beltoe the High Geurti (OA) s— 

■V'-J- ■ article dose not o^ly to the oases of creditors of inso^ent-dobtors wishing 

^ ^ to prove ihehr dpbts on the original side of the I^h Court. 12 C.L.R. 
' 105 (cited In Mitra’s LimitatiDu at p. 1101). 
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. MrL 1^'-' Aot Tt .tt 1897 ((hdiAh laiit.TAcioif'^icT)^ 

Scopt of ntidCb^^ConelMbd.) 

(9) HiqilltathHi udv i. >•>, tkit, Codet— - ^ ' 

ThU article does not apply to applioatiotis nndar a. 35ii of tha C Code. ] L 
• M. 1. • 

(3) ApplleatloB whan aohadula not prepuad 

Wheze no schedule has been framed by the Court but a creditor vrishes to prove- 
htfi debt, this article does not apply.* Art. 178 applies to such a ciiso..^ 
6 A. 142. 

(4) ApplIeaMi^ df Engllih lair:- . 

The EngUdi Buie 280 limiting tlio time for applications to prove an insolvent’ll 
estate does not apply to India. HG B. 628. 

a 

178. — For .payment of the months* The date of the de- 

atnoimt of a decree by cree. , 

instalments. ' * 

(Old Aeia). 

[ATo eorresjondinj provitio:t tn eilJun- of the OUl AeU}, 

(Ndtes) 

Scope of Mtlcfe. 

(1) Order after period of llnltatioa 

(a) An order providing that the itmount of a decree should he paid by instal- 

ments may be made even after six months from its date in case both 
parties apply to the Court therefor. ' 15 C. 502. ' Cavipare next case. >' 

(b) The Court’s order ou a barred ap^ioation under s. 210» C. P: Code, by thC' 

judgment-debtor to pay the decree-amount in instalmonts would be 
invalid, notwRhstandiiig the fact of the decree-holder's consent there- 
to. 14 0.348. 

(N.B.) Sec 81 P.E. 1886 and 26 P.B. 1884 noted under ArtfnO^ infra. 

(2) Order for abatement and revival 

' Where a solo plaintiff died and for more than six months no steps were talioii:* 

* for the revival of the suit, and the defendant applied for the abatement 

of the suit aud the legal representative of the deceoaed jdeintiff alli- 
ed for revival and the' Court Uras satisfied- ae to the esdmpeeof gromidfv- 
tor the application for revival not boii|g made iu time, the Co^ order- 
ed the abatement of the suit and at once passed an' ordbr reviving it., • 
CC.W.N. 363. 


Six moni^^ 


'nioditi^ of tb^ death 
of the d e ceased 


"175A. — Undersection 3(35 of 
the Code of Civil Pro- 

^ — 

* This and i|rt|oles 175A, 175B and 175C were inserted by Act Vll of 1888. ' Till the > 

passing of Act Vll of 1888, there was a diversity of opinion as to whether the articles as 
they stood then were ap^icaUe to an appenanb 'or respondent' In an appeal (whether 
plflflnt iff or defmdant^as distinguished from a sui/. Such discussione were set at reiO iff 
the enaotment of thoto artietse — by Act VII of 1888 ; toe old decisions,, which ai^ 
longer Iaw arc, tberetore, omitted. 
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Act XY of 1877 (utoiAN umitatjon act). [Airt. 178A 


cedore by the legal 
representative of a de- 
ceased plaintiff, or. 
under that section and 
Section 582 of the same 
Code, by the legal re- 
presentative of a de- 
ceased plaintiff-appel- ' 
lant or defendant- 
appellant. 


. . plaintiff or of the 
deceased plaintiff- 
appellant or defend- 
ant-appellant. 


(Old Aote). 


'[Art. 171 as airiendod hy Act XII of 1870 : — Under s. 868 or 835 of the Code of 
Civil Procedure, hy a person claiming to' be the legal representuC- 
• tive of u deceased plaintiff or appelliiiit.—- Sixty daya.— The date 
of the plaintitfH or appellant's death. 


(Notes) 

Scope of article, 

ApplIoabllUy to exeentlon-prooeedlagi t— 

Thia article does not apply to the cose of a deceased decree-holder's repre- 
Bcytative seeking to continue the proceedings in execution. Appli- 
cations of that kind arc governed by art. 170. 3 A. 759 ; 8 B. 921 ; 
5 B. 99. 

49) Applleablllty to minor repreientatiyeB 

(n) The minor representatives of a deceased apj^lant may, regard being had 
to 8. 7 of the Act, apply through their guardian to be placed on record 
in the place of the decca-sed even aftci- the period prescribed by this 
article, if no final order has been passed on the appeal at the date of 
the application. 108 P.B. 1881.; 91 P.B. 1885 (F.B.). 

(5) An application by a minor representative of a deceased appellant, though 
beyoud the time specified in this article, will sufficiently prevent the 
abatement of an appeal, though there were oth^r adult representatives 
who omitted to apply. 10 B. 990. ^ 

<3) Application by lomo only of the legal repreientatlTee : - 

Where the legal repredbntativcs of a deceased appellant were' four in number, 
but only two of them ^plied under s. 8G5, G. P. Code, within time 
and thci other two were mode respondents after time, it wsa held that 
the application of the former two was sufficient to save 1& proceed- 
ings from abatement. 9 M.L.J. 813^83 M. 195. 


<4) Vhat tha OonSit onght to do i— . « 

. Jn the caw of the death of a plaintiff, it is not the duty of tbA Court to decide 
his heir. Xf the legal reprmntativo applies in time, the Court must 
^ enter his name on the record. If ha does pot,' the Court may either 
order the suit to abate or if the defendant applies, to paw an order 
. bringing in the legal representative named by the defendant. 97 B. 162. 



1165 


Art. Aot XY of 1877 (indjan TiiifiTATiok act). 

176B.— Under section 366 of Six montlM. The date of the death 


the Code of Civil 
Procedure by a 
defendant, or 
under that section 
and section 582 of 
the same Code by 
a plaintiff-respon- 
’•"dent or defendant- 
respondent. 


of *the deceased plain- 
tiff or of the deceased 
defendant-apj»ellant or 
plaintiff-appellant. 


^ (Old Acts). 

[Art. 171 A, as inserted by Act XII of 1879:— Under section 866 of the same 
Code by the defendant. — Sixty days.— The sixtieth day from 
the date of plaintiffs death.] 

(Motes) 

Vide 5 C. 189*4 C.L.R. 374 noted under art. 171, supra. 

Bee7A. 7d4 ) 

7 A. 69S (F«B.) ^ abrogated by the Amendment Act VII of 1686. 

IS C. 590 ) 

1T6C.— Under section 3C8 of Six months. The date of the death 
the Code of Civil Pro- 
cedure to have the le- 
gal representative of a 
deceased defendant 
made a defendant, or 
under that section and 

. section 582 of the same 
Code to have (he legal 
representative of a de- 
ceased plaintiff-respon- 
' dent or defendant-res- ^ 

4 pondent made a plain- 
tiff-r espondentor 
defendant-respondent* 

(Old Aote).- 

[Art. 171 B as inserted by Act XII of 1879 Under section 868 of the 

eWe, to have the representative of a deceased defendant m&e 
a defendant.— Sixty days.— The date of the defendant’s dea^^ 

IX 147 


of the deceased de- 
fendant or of the de- 
ceased piaintiff-res- 
jiondant or defen- 
d ant-respondent . 
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Aot XY of 1877 (IKUIAK* LIMITATION ACT). [Mft. 170G 
(Notes) 

Scope off article. 


(1) Oparatl^A of the artlelo ^ 

(a) Appltoitions under S. 368, C. P. Code, put in after the insertion, by the 
Amendment Act, VII of 1888, of art, 175G, are ^.governed by this 
article though the suit or appeal might have been commenced, and 
the death might have occurred, prior to the Amendment Act. 
11 A. 408. 

\0) Applications under s. 868, C. P. Code, am governed by the Tjaw of 
liinibatioii in force at the date when they are put in. 7 M. 195. 

( J) Application by appellant : 

All application by an api>ellnijt for Kubstitution of a deoeinod respondent's 
repiesoutativus is governed by this article. 9 A. 118. 

-Since 10 A. 264, which orernUed 7 A. 784 and 9 A. 118, is no longer 
law by reason of the new section 175C, the law hi these overruled 
decisions now stands good. 

( 8 1 Effect of addition of a wrong percon 

Where a plaintiff applies within the time limited by this article to have a 
certain person as the legal representative of a deceased defendant and 
learning, after the ei^iry of the time limited by this article, that the 
puiv^ou first added was a wrong person, applies to have the right person 
brought on the record in the place of such wrongly added person and 
his proceeding is borui fide, the latter application w'ill not bo barred 
by this article. 7 C.W.N. 529. 

(41 Abatement of apponi 

An appeal would abate, if, pending an apiicul, a respondent to whom a certain 

sum of meney is due under the decree of the first Court dies and no h.- 
application to bring ill his representative' as a party is made w'ithin 
six months, w'hen the natiiTo of the case is such that the cause of 
action doi;.-« not survive against the remaining resixindonts alone. 

81 C» 487 (P.C.1=*8 C.W.N. 442. 

(-5) Application In pending suit 

0 

ml An applicataon in a (landing suit under s. 872 of the Code is governed by 
I tjirt. 17H, and not by this article. 8(J. SbT^^^lO C.L.R. 449. 

(■ojiiitarr next case. 

' (/M An application for bringing in the legal representatix'es of a deceased defen- 

dant lit a pending suit fo^ a dissolution of a partnership is governed by 
tins article and 368 of the C.P. Code and not by art. 178ofthis Act 

^ oi s. 372, C. P^C. If the application is not made within six months, 

it will Is? barred, unloiw sufficient cause is shown for the delav. ' 
16 fb ii". 

(6! CompuftatloA of timo^ when both partloc to appeal die * 

flan appellaiu predocea.sos the respondent, the period of limitation for an 
^ application under Ss. 368 and 582, C. P. C., should be computed from 

^ , .the time when the names of the legal representatives of, the deceased 

, ^ appellant are entered on the record. 16 C’.P.L.R. 78. 
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Art ItSC] Act XY of 1877 (ikdian limitation act). 

Scope of article. 

47) Death of oae of the defeadant Fespoadeate i— 

Where, during the pendency of. an appeal, one of the defondant-respondeiitb 
* died and no application was made within the period prewribed, for 

bringing tho lagal representative of the deceased defendant-respon- 
dent on record and the case was one in which tj^e cause of action did 
not survive against the surviving respondent alone, it was hold that 
the appeal abated and that the case was one not governed by art. 17h 
but by art. 171 B. (inserted by Act XII of 1R70) cnrrosponding to this 
• article (i.r.) 175 C. 76 P.R. 1884. 

( 8 ) Barred application to bring in repiuentallTU : 

An application to bring on record the representatives of a deceased defendant, 
^ut in more than one year after death of the deceased defendant held 
to be governed by art. 175 G. and hence barred. 16 H. 37. 

({>) Ipplicabllity to claims to sue In forma pauperis , 

This article would not apply to an enquiry into a claim to sue in fonna 
7 B. 373. 

(A'.B,). — The above was a case bearing on article 171 B which corresponded 
to the present art. 17^ C. There is no change in art. 171 B. as far as 
this point is concerned. 

( 10 i Inapplicability to excention-proceodingi : - 

The provisions of Ss. 365, 366 or 3GB are inapplicable to the case of death of 
the judgment-creditor or judgment-debtor and so none of tho provi- 
sions of arts. 175 A.l'ifiB, or 175 C. would apply to such cases. 6 A. 
355 (369) : See also, 3 A. 759, 3 B. 331 and 5 B. 39 under art. L75 A, 
stiiH'a. 

(41) Death of parties in eaq|Butlon-proe«adings -Effect: 

It one of the parties 4o a suit dies during execution-proceedings and no steps 
are taken bo bring the Representatives on record before tho Court pass- 
ing the decree, the Court to which it is sent for gxiMSUtioii will be in- 
competent to execute it. 10 C. 196 (306). 

(13) Applicability to Insolvency procoodlngs: - 

9 article apidies to an applicant for declaration of insolvency as the posi- 

tion of such an applicant is sufficiently analogous to that of a plaintiff 
in a rogular^uit. Per Mahmood, J, in 7 A. 734. ^ • 

( L3) Court’s power under s. 82, G. P. Code, unaffeetidx- * 

Ko qiie«%tion of limitation can arise grith respect to the Court’s power to make* 

^ an order sue mntu, adding a party defendant to a suit. 13 C. 643. 

(14) Limitation for action nnder i. 868, G. P. Code f 

There is Jio So, an application by the legal representative of a deceased 

appellant, there being several appellants, to be placed on the record 
^ in the place of the deceased. 6 G.W.N. LX. 

(15) Doctrine of nunc pro tunc : - 

(/7.) A judgnfbiit should read as from the date on which it is reserved afte^ tl 
XKirties are heard. Even if any of the xiarties axe dead after the judg 
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JLct XY of 1877 (iKDtAK xiMiTATioir act). [Art. 1780 
Scope of ertlcle.^Conc2i«M.), 

Dient is reserved but before it is actually d^vered, it will be valid., 
21. A 814; 19 B. 807. Compare 26 M. 101. Compare also lOW.R. 
455»14 :iB.L.R. 834, which decided that, if a deem were pas«pd 
^ against a person, who had been dead at the date of the institution of 
the suit, it cannot be executed against the legal representative of such 
pereRm. 

(Z>) See 10 G. 518 (516) » 19 I. A. at p. 134 (P.C.), where, after their Lord^ips 
had reserved judgment in an appeal argued before them, one of the 
parties died, their Lordships directed a decree to be issued. 

(c) V/here after arguments were heard and judgment reserved in an ‘ appeal 
before the 'High Courti the respondent died but a decree was passed 
againbt the respondent without the deceosed^s representatives being 
brought on the record^ it was hold that the decree was a good decree 
BO as tq be capable of execution against the reprewlhtives of the de> 
ceased. 21 B. 314. 

(d) If, however, a party to an appeal was dead at the date of the hearing, but 
the Court proceeded to hear the case and pass a judgment in ignorance 
of such death, the decree would be a nullity. If, in such a case, the 
legal representative of tlie deceased party applies to bo placed on the 
record and for a le-hearing of tbe appeal, such application ought to be 
granted. 26 B. 817. 

(s) A decree passed by a Court against a deceased respondent is of no effect 
although passed without notice of the death of the respondent. 31 
P.R. 1886, 

(/) No appeal* lies from a decree which a Court inadvertently passes for or 
against a party deceased before the decree, for neither the representa- 
tives of the dead party nor the Opposite party can have any locus standi 
as parties to an appeal. 7 P.R. 1889. 

(16) Gam of AMignment And doAth 

S. 868 of the G.P.Gode applies to the death and death only of a defendant. If, 
however, the deceased defendant had before his death, assigned hia 
interest, the assignee’s application to be placed on the record in the place 
of the deceased on the ground of the assignment in addition to the 
ground of the deceased’s demise., the application would fall under s. 
372 ahd it must be granted. 9 B. 161. 

(Old Law.; 

(1) The period of limicat^^n for bringing in the legal representative of a 

deceased defendant-respondent on the reedrd was formerly* sixty days 
%nder art. 171 B. 42 P.R, 1887 {following 133 P.R. 1864 and 133 
P.R. 1886). ^ 

(N.B).— Tt is now six months under this article. 

(2) 171 B was only prospective in^ts operation. 6 B. 26, C/, 11 B. H.C. 117. 

Vide 5 C. 189«4 C.L.R. 874 noted under art, 17i, supra. * 

G A, 118«6 A.W.N. 805 ^ 

7 A. 668a>5 A.W.N. 169 
7 A, 784*i>6 A.VI,N. 217 
9M. 1 

6 Ill <.10 A. 260 

* 8 10 A ,-270 

m-^lO A. 264 


^ Abrogated by the enactment ef the anoiend- 
j ment introduced by Act YII of 1888. 
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tsfB. 176ftl77J lAt XV 1677 (imdiah x.iki'MTiom act). 

ITBi— Under the Code of Civil Six mofiiht. The date of the award«>. 
Ptocedare, section 516 - 
or 525, that an award<*> 

• be filed in Oonrtf*^. 


(Old Aets.) 

[ATo eorrespondinu provition,'] 

(NotM) 

Scope of arllcle. 

Award filed by arbitrator 

The fllSig in Court of an awai;^ by an arbitrator nnder«. 516, C.P.C., is not 
' an application within the meaning of thit schedule. Such an act is 
not governed by this article. 7 C. 388«>9 G.L.B. 209» 

• l.-Mwenf.* 

Separate papers, ■ severally stating the opinions of several arbitrators in a suit 
and signed and delivered by them severally in Court is not an award. 
The award should be a complete document signed by the arbitrators 

conjointly and in the presence of each other. 12 W.B. 897. 

■ 

la Court.* , 

All award was completed and signed and left with the peon of the Court on the 
last day fixed by the Court, lleldf that the award was made within 
time, although it did not reach the hands of the Court until the next 
day. 26 A. 105. 


3^—* Tho dmto of the award. * 

In the case of an award given by arbitrators on an arbitration without the 
intervention of a Court, the date from which limitation begins to run 
for the purpose of this article is not the date which the award bears 
but the date on which it is given to the parties by the arbitrators. 9 
C. 675. 

177. — ^For the admission of an sixmontbdt). The date of the 
appeal^’) to Her Majesty deoiSe app&led 

in Council. « against^*^ 

(Old Aote). 

[ ATo corresponding provisigp,] 

(Notea) 

* Scope of article. 


SppUeebillty of artielo to miiian:— 

The worde^ for the admueion ’ mesn ' to deeleK en appeal admitted.' The 
applicaticm, therefore, is not one in the nature ol an appeal ; to such 


-S" 
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Aet XV of 1877 (indian limitation act). [Art. 178 


5c6pe of article.—fCoficli/cM.) 

a case £hc provisions of s. 7 do not apply. A minor, therefore, apply- 
ing under this article is not entitled to the protection afforded by s. T. 
18 M. 484. 
r. 

Applicability of 8 of thia Aet ■ 

The sccond[^ragraph of s. 5 of the Limitation Act relates oi^y to appeals and 
^ applications for review of judgment and does not relate to applications 

under this article. 15 A. 14«r2 A.W.N. 152. 

Diieretioa to eitend time— €• P. CL, 608 r - 

It is within the discretion of Gonrte to extend the term of six months allowed by 
B. G03, C.P.G., for giving the security and making the deposit requir- 
ed in the matter of an application for leave to appeaK to Her Majesty 
-n Council. 6 A. 250. 

/.- For mdmiMMion of ma appeal . ' 

(1) Roadmlasloii of dlimimod petition t— 

A petition put in in time anAadmitted but struck off for default mny l>c readmit- 
ted after six months. B.L.R. Sup. Vol. 780 (F.B.), cifrd in Mitra's 
Limitation, p. 1107. 

(2) Bpoeial leave to appeal : - 

« 

Where an appeal has come before the Privy Council without authority and 
when, no objection being taken, at the earliest opportunity, it is raised 
when the case is called on for hearing, it is competent to the Privy 
Council to grant special leave to appeal mine pro tniic. 15 B.L.R. 
221 (P.G.) 

2, -* Six montta. ’ 

•k 

Time ooenpied in dotting ooploi 

(1) An application under this article is not an appeal and the time spent for 
getting a copy of the decree sought to be appealed against cannot be 
excluded in favour of the applicant. 19 B. 301 ; 10 SI. 373 ; 15 M. 169. 

(2) In calculating the period prescribed by this article, the time spent in procu:^ 
ing a copy of judgment appealed against cannot be excluded in favour 
of the party seeking the admission of the appeal. 1 A. 644. 

c 

J.— * The date of the decree appealed agalnsL ' 

c 

The date of the original judgment, and not the diitc on which it iRis been 
amended, is th^date which the decree ought to bear and the period 
prescribed by this article must therefore be computed from such date. 
2 O.ff, 236. 

•^^ppUcations for which Tbneyemn. When the rigfit to apply 
no' period of limita- accrues, 

tiod is provided else* • 

vrbeie in this schedule. 
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Art. 178] lot XY of 1877 (indian limitatiom act). 

or by the Ck>de of 
Civil Ftocednie, sec- 
tion ‘230. 

(Old Aeto). 

f.yo cwresponding 

(Notes) 

Scope of Article. 

Qenerel. 

(1) Tbe true criterion in determining whether art. 170 or thin article applies to 

a particular application is to a^Bertain whether any one of the six points 
of time specified in col. 8 of art. 179 is applicable to it and if none of 
them is applicable, it is only then that this article will apply. 20 ^1. 
*780. 

(2) All ‘application in a partition suit, subsequent to the pn;liminary decree, 

for the appointment of a Commission, &c. 24 C. 725^F.B.) Compare 
29 G. 768 (overruZtnj/ 23 C. 279). 

(3) If a partilSou suit is compromised and a decree luodo iliereoii and if the 

appointment of a Commissioner is iiecrKsary to give eiTect to the 
partition settled by the parties, an application lor the iippointnn.‘iit of 
a Commissioner will be governed by this article and will not lie barred 
because it would be the duty of the Court to appoint a Coniniissioiiec 
to give effect to the order on thg compromise and pass a final decree. 
If the order passed on the compromise is itself the hmil decree, then 
the application will be governed by art. 170. 28^1. 127. 

(4) The High Court can deal wjth a case under s. 022, C.P.C., without l}eing 

moved by any of the parties. An application, therefore, under the 
section to the High Court will not be governed b) any rule of limitation. 
26 C. 680. 

• 

A.»QaAes falling under the article. 

1. Applioation conneeted with eaec&ioB-proeeedindi : 

(а) An application under s. 244, G. P. Code. 22 A. 37G (A.'A^.N. (1889), 219 and 

22C. 483); IIB. 688. 

(б) Where the decree-holder is entitled, under a decree, to execute it only in the 

event of a default in payment of an annuity, his application for execu- 
tion will fall under this article and time would run against him only 
from the dbite of default. IG A. 237 = 14 A.W.N.dl; cmnparmb 
596=8 A.W.N. 143. 

(c) S«), also, where a decree expressly provided that execution ought not to 

taken out until the expiry d! a period fixed in the decree. 8 6G = 

» 5 A.W.N. 327. 

(d) An application to execute a decree origin^ly incapable of execution bui^ 

since amended by the High Court is governed by this article and time 
runs only from the date of the amendment. 17 A* 69= 14 A.W.N, 191. 

{e) Where an execution is stayed by a Court by reason of an attachment of the. 
decree sought to be executed, an application for execution after the 
.removal of the attachment will fall under this artide and will not be 
baared if put in within three years from the removal of the attacfaiheftt. 
21 A.W.N. 117. 



Act XY of 1877 (IHDIAN LlHlTAtiOM kcs). [Aft. 178 

Scope of anicle.-^Con<i»u^.‘) 

A. --Case's falling under tlie article.— <Ca»^u«d.) 

if) An application for execution by a’ ^ree-holder after removal of an injunc- 
ts tion by which the proceedings had been stayed. 5 A. 459 a3 A.WvN. 

89 ; 6 A. 2d-: 3 A.W.N. 181 ; 26 A. 156-^23 A.W.N. 221. 2 A.W.N. 79, 
contra. 

ig) Where an obstruction to the execution of a decree involves litigation and 

such obstruction, being finally removed by a decision in the decree- 
holder's favour, whether in execution or in a separate suit, the decree- 
holder applies again for execution, his application will be governed by 
this article and be treated as a continuation 6f proceedings. 26 M . 50 
(F.B.) acemdinj 10 M. 21. 

— Bee, further, cases under the heading CoBtlnuatlon of Proceodlngi " 
under art. 179. 

(b) Where, in the case of a decree for, sale of hypothecated property, an order 
under s. 243, G. P. Code, staying execution is passed in another suit 
‘ before the date fixed for sale and the decree-holder in the earlier suit 
afterwards applies for sale, this last application will be governed by this 
article. 26 M. 760 a? A. 89 ; 16 A. 237; 8 A. 56-; 24 A. 642 ; 30 G. 407). 
(t) An application for renewal of an application for execution more than three 
years having been occupied by ‘proceedings between an intervenor and 
the decree-holder was held barred under this article. 19 A. 7 la 16 
A.W.N. 188. 

ij) An application for execution after removal of an injimction or obstacle 
under which the execution* had been stayed is in the nature of a revival 
of execution-proceedings and governed by this article and not by ar , 
179. . 5 B. 29 ; 1 A. 355 ; 6 A. 23«3 A.W.N. 181. 

(A) Where a Gourt directs the execution-petition to be struck ofi with liberty to 
the applicant to apply again after the receipt of records from the ap- 
pellate Gourt, a second application by the decree-holder, after the re- 
ceipt of record, will fall under this article. 5 A. 243 s 3 A.W.N. 8. 

(f) Where a decree directed the payment of the amount decreed in instalments 
and provided for zealisation of the whole amount in case of any one 
defjuilt, an application for recovery of the whole amount, default having 
occurred, was held governed by this article and not by art. 179. 5 A. 596 
sa A.W.N. 143. C/. 5 A. 248s3 A.W.N. 8 and 5 B. 29. 

(m) An application for execution of a decree payable by instalments and provid- 
ing that, in default of any instalinent;'*the whole of the decree amouift 
shall become due at once, will be barred'Jiy this article, if there was a 
^fault and if the decree-holder fails to apply within three years of the 
first default, unlgss there had been a waiver and receipt of the overdue 
instalment. 16 G. 502. Cf. B.L.B. Bup. Yol. 618 ; 7 W.B. 81 ; 2 B. 856 ; 

2 A. 448 ; 5 G. 97 ; 7 C. 6^; 9 C. 657 ; 14 G. 352 ; 13 G.L.B. 243. 

{n) An application for a certificate of sale made after the lapse of a feriod of 
y over three yetgs after the confirmation of the sale is barred by this 

’ article. 5 B.-206. (10 G.L.B. 441 ; 8 C. 867 ; 6 B. 139 ; 7 B. 254 ; 12 B. 

589)t 

(Contra) 4 M. 172 ; 6 B. 686 ; 8 B. 877 ; 8 A. 619. ^ 

'j(o) Ah aj^icatioa for refund of money collected in excess in execution of a de- 
cvee sinoa amended is one falling under this article, time beginning to 
run from the date of the amendment of the decri^. A.W.N. (1905), 

\ . 68-a A.I<.M60. 
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Art 176] Act XY of 1877 (indcan lcmitatsovt. act). 

Scope of aiticie»~(Con^nuo<Z.) 

A.—Cases falling voder tlie arUd^— 

tj)) An applioation for refund of money realised under an ee parte decree aubso- 4 
qiiently set aside. 28 C. 118. 

(<2) All application by the judgment-debtor for refund of money "alleged to have 

, been realised from him in esccess, 7 A. 871>»5 A.^W.N. 61. 

(r) An application for refund of money levied under decree since reversed on 

appeal. 10 M. 66 ; 28 C. 109 ; 8 A. 646—6 A.W.N. 178. • 

(s) An application by on auction-purchaser for refund of purchase-money, on 

the sale being set aside under m 311, C. P. Code. 11 A. 872 s 9 A.W.N 
118. 

(t) An a^lication for ascertainment and assessment of mesne profits. 14 0. 50. 

But MO 19 G. 182 (F.B.) and j26 G. 20S. 

(m) -Asoertalnment of mesno profits s — ^ 

Where a decree directed mesne profits to be given to plaintiff from a date to 
be fixo& in execution, the plaintiff could not be given more than three 
years’ mesne profits from date of decree, even though possession ivas 
not delivered during tlffat period. 24 B. 346. 

(v) Oeoroe-holder not keoplng decree aUve 

When a decree-holder attaches property and does nothing thereafter for three 
years and more either to enforce the decree or to keep it in force, an 
application for sale of the attached property would be barred by this 
article, even though tbip attachment is not withdrawn. 7 G.L.H. 424. 

(w) Application for execution of amonded decree:— 

An application for execution of an amonded decree put in within three years 
from the da& of the amendment was held to bo in time, notwithstand- 
ing the fact fhat the amendment was made nearly 12 years after the 
original decree, whioli was incapable of execution, the rule of limi- 
tation being that prescribed by this article. 17 A. 8U. 

(«) Applioation under i. 318, G. P. Code: - 

An application by a purchaser for possessiou under s. 818 of the G. P. Code 
' ought to be computed from the date of the issue of the certificate to * 

the purchaser not from the date of confirmation. If .put in after the 
expiry of three years from the issue of the certifijAte, it woulfi be 
barred. 8 B. 257 ; 17 B. 228, and 8Jp. 438. 

(y) An application for a certificate o^le. 5 B. 202. > 

^ (Bnt this decision is not law* now. See notes under heading B. under 6 . B 
686 . 

i 

(^) Application for re-8Ale 

Where mortgaged property being sold at Court-auctioilt it was purchased by 
• the judgment-debtor in the name of a stranger and the High Court, 
finally, in a second appeal by the decree-holder, confirmed the sale 
with a remark that the mortgaged property might here-sold^ an mli- 
cation by the decree-holder for the re-sale was held governed by^Bis 
article and not barred because the application for te-eale was held^ to 
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Act XY of 1877 (iNDux^ limitation act). 

Scope of erllcle.— (CojUiHiced.) 

A. Caoee falling under the article.— 

be a continuation of an application by the decree-holder for sotting 
aside the sale and re-salo of*the property and the present application 
^ was within three years of the High Court's order suggesting ro-snie. 
' as C. 397. 

c • . 

ioa) Application to set aside a sale for fraud. aC C. .324 ; 2 C.W.N. ti91 ; 
3 C.W.N. 833. The latter two cases also decide that art. lG(i would 
not apply to such an application. 

But see ac C. 3aG(Note)i which decides t-hst such an application is governed 
by art. 95, st<i>ra. / 

(bb) AppliMtioB to MC aiido mlIo 'Act YllI of 1888 (B.C.), s. 178. 

An applhcaticn to set aside a sale under the Bengal Tenanr^y Act, s. 173 1>\ 
a person interested in thesaK:. 24 C. 707 ==1 C.W.N. 534. 

12) Applicatioii in luiti 

(a) An application under s. 372, G. P. C. 8C.H37 = 10 C.L.R. 449 ; 12 C.L.K. 

421. 

(b) An application by the legal represun tat ive of a deceased plaintifT for the 

revival of a suit which had abated in ronseQuenoe of the death of 
the original plaintifi. 5 C. 139^4 C.L.R. 374. 

(c) An application by an appellant to have the representative of a deceased 

respondent made party to the appeal. 9 ^f. 1. 
id) An application to rescind leave granted to sue. 13 B. 404. 

(c) An application to amend decree, udder s. 200, C.P.C. 4 A. 23 — 1 .4.W.N. 
114. 

But see 10 AT. 51, No. (</), under the heading B. also 11 H. 2.S4. 

(3) Application in Iniolvenoy matten s— 

u 

(a) An application by an unscheduled creditor in insolvency proclK^diugs foj* 

execution of his decree after the discharge of the Receiver. 80 C. 407. 

(b) An application by a creditor, in the case u£ a judgment-debtor’s being 

declared an insolvent, to prove his claim is gm'erned >>y this article 
and would bo barred if put in more than three ycai's froni the date of 
declaration of insolvency. 0 A, 142>s8A.W.N. 2C4. ^ ^ 

(c) Where a registered creditor of an insolvent implied for realisation of the 

^iialauce of bis decree-debt, the debtor having agreed to pay the amount 
in instalments, ^nd no amount having Ixsen paid for more than .three 
^ years before the application of the creditor, field the latter' s applica- 

tion was barred by this lUticle. 52 P.K. IBH'i. 

(4) Applleatlon under the Tronifer of Property Act - 

• o 

{a) The time from which the period for an application under s. 87 of the Act 
is fo^bo computed is the date Axed by the decree for payment of the 
mortgage mouey. 24 A. 542 b 22 A.W.N. ICO. ^ 

I tb) An application for an order absolute for sale under s. 89 of the Transfer of 
I 0 Property Act is not an application for execution. It would, there- 
fore, fall under this article for purposes of limicacion. 21 C. 818; 
comjMU'tS&C. 188. 
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Scope of article.— (Ccmtiiiiitd.) 

A.— Cesesfallliig u filler the article.— (CoiitluiFri/.) 

(c) Applications for a decree unjler s. 90 of the Transfer of Property Aci. til 
A. 453«19A.\V.N. 166. • 

id) WhcK a decree is amended on the application of the judgment-dcblnr and 
. decree-holder applies within thrci', yean fropi the date of the 

amendment, for a decree under s. 90 ( f the Transfer of i^roperty Act, 
the application will fall under this article, time beginning to run froni* 
the date of the amendment. 2*2 A.W.N. 60. 

(e) An appKCatioii to obtain a decree under s. 00 would-bc burred if put 
in after three years fvpm da^ of condnnation of the sale of the 
mortgaged property. 21 A. 463. 

IS) AwHeatloa OovwniiMBt ^P.&, i. Ml : 

An application by Government udder k. 411, C.P. Code, for i'i»!Over\ of Coni t' 
fees. 4 M. 155. 

B.—Caaes not falling under the article. 

< 1 ) Applieatioai under the Civil Proeedure Cede : - 

(fl) An application for a certi^pate of sale by a purchiisiT in Oourt-fiiirtion, 
because the Court has no disci'ption to refuse a (’i>rtiiic‘ate of suit* to a 
purchaser. 4 M. 172 ; 6 B. 586 ; 8 B. 377 ; 3 A.W.N. 262. 

.*i B. 202 which held that this article jarred «in upplicutioji for a eertidcato 
of sale put in more than three years from the con ti mint ion of the sale 
was distustiied from in 6 B. 586. • 

t6) All application for summons^ after the expiry of the period of liniitsitjon for 
the suit is not barred by this article, ft C. 126. 

«c| An application to a Court to revive a suit and restore it to the Board or to 
transfer a case from one board to another or inuisfer a ease to the 
bottom and •any similar application with reference to its oaii cause- 
list. G C. G4-d6 C.L.B. 345. 

(d) An application in a pending* suit to have the heirs of a deccasc'd dc£t‘iidarit 
substituted on the record is not governed by this^tieJe. The right 
is one that accrues de die i» diem. :10 C. 609. Com/mre 5 C. 720. 

<e) Applications in pending suits in which no final order or decree has been 
passed. 8 C. 420 j 3 C.W.N. 756. 

* if) But the mere filing of a plaint or the fact that :i plaint is on the file will 
not prevent the application of this article, where, the plaintiff is guilty 
of laches and where he takes no steps whatever to get the defenSant 
served for a considerable length of ti^ic and where he cannot explain 
the cause of his delay. 3 G. 312. , 

to) Application under s. 206, C.P. Code. 10 M. 61 ; 31 B. 284 ; 9 A. 364 7 
A.W.N. 79 ; 21 C. 269 ; 6 A. 51U»6‘A.W.N. 182. 

(N.B.>— (1) In these cases it was held that thi8%rtic]e is inapplicable to appli- * 
cations for reliefs which the Court has no discretion to refuse. 

(2) C/. 4 A. 28b A.W.N. 114 noted under heading A*, supra. 

[h) Adjlidication in Court that the execution of a decree is barred by limitation 
is final and any subsequent amendment of the decree cannot be said 
to afford fredi limitation as from the date of the amendment, iJbis 
artfble not being applicable. 8 A. 492 \rcferring to 8 C. 61 » 11 
113*8 I.A. 123;6 A. 269*11 1.A. 37(P.C.»]. 
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scope of mrtJLci€.^(Contwued): 

B.— Caeee not falling: under the article. 

(i) Applieatien for esedaUea— Fiadaney of inlt : - 

Whero, in consequence of on order setting aside an attachment , the decree- 
holder had to bring a suit for a declaration of his right to attach and 
succeeded in the suit and then applied for execution by attachment 
and sale of the property released from attachment, the latter applica- 
tion was held not to be a ravival of the previous exebutlon-proceedings 
and that this article was inapplicable th^to. 10 M. 22. 

ij) An application to set aside an execution-sale on the ground of fraud. 26 
C. 326 (Note). 

Bnt see 26 C. 324, . which decides that such an application is governed by this 
article. . 

(k) Application for asocrtainmcut and assessment of mesne profits. . 19 G. 132 

(F.B.) ; 26 C. 203. 

Bht see 14 C. 50 under beading A, supra. 

(l) After an award has been ordered to be filed, it is ttjs duty of the Court to 

pass judgment thereon even without any application for the purpose. 
Therefore, such an application, when one is put in, does not fall under 
this article or any other article of the Limitation Act. 7'B. 316. 

fw) The act of taking out a summons calling upon another party to attend a 
Judge ii^ Chambers, on the hearing of an application for taxing the bill 
of costs is the act of the applicant and not of the Court. It will be 
govbrned by the law of limitation contained in this article. 20 C. 899. 

(n) Where a defeated claimant obtains a decree in his furour in a regular suit, 
but this decree is reversed on appeal and execution is not stayed in the 
meantime and the decree-holder applies for execution more than three 
years after the decision in the appeal in the claimant's suit, his appli- 
cation will be barred whether this arcicle or art. 179 applies. 22 
A.W.N. 154. 

1 

(c) Whore the Court, of its own motion, makes an order adding a party to a 
suit, no question of limitation can arise. 12 C. 6t2; 24 C. 640 ; 27 G. 
S4(f. - 

(2) Application! undor tho Orlmlnal Procedure Code:- - 

Application for sanction to prosecute under s. 195, Cr. Pro. Code. 10 A. S5 gPb 

* 8 A.W.N. 92. ft 

^ a 

(3) ApplicatUmc under the Trai^pfer of Property Aot 

(a) Application for order abaolut^ for sale of mortgaged property under s. 69 of 
the Transfer of Property Act, the reason being that the artiote applies 
only to applications under the C.P. Code. 16 A. 23 a 18 A.W.N. 198 ; 
20 A. d02»3 i^W.N. 40 ; 22 G. 924. 

(5) This article applies only to applioatious under the Code of Civil Procedure. 
So dn application for an order absolute for foreclosure is not governed 
bv' this article. 5 C.P.L.R. 61. * ^ 

Ai^luaidbae nnderBpeolel and Loeal Acta:— 

(a) ^ application for a certificate for collection of debts i&der Act XXVIl of 
. 1860 oam (Aot Ml of 1889). 8 M, 207. 
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# 

5cope of article. --(CpncriMledi*) 

B.—Casea not falling: under the artlole.— (Oonc2udi;<2.j 


(6) An application for Probate. 6 C. 707 =*8 O.Ii.B. 6S ; 17 M. 379. 

(c) An application for Letters of Administration. 7 B. 213 ; 19 C. 

{d) The despatch by the Collector of the certificate contemplated by s. 10 of the 
Bqpbay Wards Act III of 1674 is not an application and is not govern^ 
ed by this article. 17 B. 362. 

{e) A^lioalion made by a Collector under Bom. Act V of 1862 to have certain « 
rules set aside. 7 B. 546. 


179. —“For the exe- 
cution of a 
decree or 
order of any 
Civil Court 
not provided 
for by Na. 
180 or by tbe 
Code of Civil 
Proced u r e , 
section 230. 


Thi^ yean; 1 . The date of the decree or 
where a certified order/^^ or 
copy of the da- 2 . (where there has been an 
cne or order has appeal^"^) the date of the final 
been registered, decree or order^*‘^ of the ap- 
slx yeerk. pellate Court/^-'or 

3. (where there has been a 
review of judgment) the 
date of the decision passed 
on the review, or 

^4. (where the application 
next hereinafter mentioned 
has been made) the date of 
applying in accordance with . 
law^®^ to the proper Court^*'> 
for execu tion , or to take some 
step ill aid of execution^*^^ of 
the decree or order, or 

5. (where tbp notice next 

hereinafter mentioned has 
been issued) the date of 
issuing anotice^"^ under the 
Code of Civil Procedure, 
section 248, ore • 

6 . ^where the application is 

, to enforce any payment’ 
which the decree or order 
dir|pts to be made at a 4 
“ certain date) such date.” 

Ej^planaUan^I , — Where the 
decree or order has been 
passed severally in favour 
of more persons than fr it , 
distinguishing portions ^tf 
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the subject-matter as pay- 
able or deliverable to each, 
the application mentioned 
in clause 4 of this numtber 
shall take effect in favour 
only of suQfi of the said 
persons or their representa- 
tives as it may be made by. 
Bnt, when the decree or 
order has been passed joint- 
ly in favour of more persons 
than one, such applicatiou, 
if made by any one or more 
of them, or by his or their 
representatives, shall take 
effect in«favour of them all. 

^ Where the decree or order 
has been passed severally, 
against more persons than 
one, distinguishing portions 
of the subject-matter as 

. payable or deliverable by 
each, the application shall 
take effect against only such 
of the said persons or their 
representatives as it may be^ 
made against. But, where 
the decree or order has 
been passed jointly against 
more persons than one, the 
application, if made against 
anyone or more of them 
or against his or their re- 
presentatives, dial! take 
effect against them all- ^ , 

E-rplanafion IL — Proper 

Court " means the Court 
whose duty it is (whether 
under section !^6^r 227 of 
the Code of Civil Proc^ure 
or otherwise) to execute the 
decree or order. 
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/ 

(Old Aots). 

•[Act IX of 1871, Aft. 167 Col. 1 : — For the execution of a decree or order of 

any Civil Court not provided for by No. 169. 

• • • 

Col. 2 : — ^'rhree years. * 

Col. o : — ^ decree or order, or (where t|;^pre has been an 
api>eal) the date of the final decree or order of the api)ellate 
CoFurt, or (where there has been a review of judgment) the date* 
of the decision x^assed on the review, or (where the ai>plication 
""next liereinsfter mentioned has been made) the date of applying 
to the Court to enforcQ, or kShp in force, the degree or order, or 
( u here the notice next hereinafter unde has been issued) the 
date of issuing a notice under the Code of Civil Procedure, sec- 
tSon 216, or (where the application is to enforce payment of an 
instalment which the decree directs to be i)aid at a specified 
date) the date so sxiecified. « 

Act X[i' of IS59, ft. JO; So process of execul ion shall issue from anji Court not 
established by Uoyal Charter to enforceanyjudquient^decreeor nrder 
of such Courts unless some proceeding shall hare been Men t:t enforce 
siirh j7idf}itieni, decree^ dt' order, or to keep the same in force, U'tthin 
three years next preceding the application for su eh exccution»\ 

(Notes) • 

Cieneral. • 

i 1 ) Applications for oxceution by whattlaw gOYorned : 

(a) All applications for execution of a decree are applicatiouK in the suit which 
resulted in that decree, and are governed hy the law of liiin'lation in 
force at date of suit. 9 C. 44r>»l2 C.L.K. 431; H C. 51 (P.C.)«11 

^ C.L.R. 113 = 8 I. A. 123. the next case. 

(/i) ’fho law' nf limitatfhn aiiplicable to an application for ext^'utioii of a decree 
is not the law in force at the date of the iiibtitution of the suit result- 
ing in the decree under executicni but the one in at the date of 
the application fur execution. 7 11. 459. 

(2) Barred application :~ 

W'here the tiiue dor execution of a decree expired when the Court was closed 
and the ixstitiou for execution presented on the rc-omtning day was 
returned for ainondmciit within a time fixed but re-f resented after 
sucli period, the application was held tp he time barred. 26 ^I. 101. 

0 

(8) OpartUion of Act ai regard! execution : 

' 1'his Act oxMii-iites from the date on which it came into force as regards all 

ux>plications for execution made under It. 11 C. 55 (dissenting fmui * 
- 9C. 446.) 

0 

(4 ) Right of^peeaentatiyei to be placed on record : - 

. ^ I’he representatives of a deceased judgment-creditor may seek to l)e put uiioii 
the record at any time, the niJes ax>plicable to representatives of a 
deceased plaintiff or defendant in a pending suit not l)emg applical^ 
to execution-proceedings. 3 B. 2*21. 
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(ienenh-- {Continued.) 

( 5 ) JL^llflftblllty of Si. 873 ud 874, G. P. Code to ezeciitioii 

(a) S« 878, C.P.G., read Tvith s. 647 does not apply to pioceedii^B in execution. 
87 P.B. 1892 (diseentiTtg from 12 A. I 


^ (6) S. 374 of the C.P. Code applied to applications for execution. 6 B. 6S1 ; 

7 A. 369; 10 A. 71. ® 

(c) Bnt see 10 B. G2, which diaaenled frotn 6 B. 681 and Gi|M|^*t applications 
for execution are not governed by s. 374, C.P. 

{N.B .). — The law has now changed (vide Explanation to s. 647, C.P. Code.) 

(6) Ap^ioation by OoYemment 

Applications fbr execution by Government are governed, as to limitation, by 
the same rules as private individuals. 22 W.B. 512. 

(N.B.) — See, further, Nos.'l to 3 under the heading, '* 1. — Any init,*’ at p. 
« 1136, supra. 

(7) Bffoot of diimUsal for default > 

Dismissal of an application for execution for default docs not bar a fresh 
application. 18 M. 131. 

18 ) Effeet of private avrandement on limitation: - 

i. 

No private arrangement made by the parties to a decree, though it has been 
recognised by the Court and has substantially altered the decretal 
portion, can enlarge the period of limitation allowed by law for the 
execution of the decree. 1 A.W.N. 118. 

(9) Applleatlon by some of leveral joint decpee-holdevs 

Where there are several joint decree-holders, sonfe of them alone cannot apply 
for execution in respect of their shares alone. 18 M. 464. ^ 

(10) Effeet of * itrlking off’ ezeoution-ppoceedlngs 

(а) An exdbution-application struck off by the Court in consequence of an order 

staying execution must be considered to bo pending because the. Court 
has no power to strike off the application. 3 M.L. J, 298. 

G 

(б) The fact that an execution-application is struct off for non-payment of 

baltah cannot bar the entertaiument of & fresh application. 1 M.L. J. 
760. 

0 

'( 11 ) Exooutlni Couvtl poirov to doeldo question of limitation: - 

(a) Where a Court, before transmitting a decree to another Court fnakes an 
oirder for its e^cution, the latter Court cannot enter into the question- 
^ whether execution is barred by time. ' 15 B. 28. ^ 

Eut see next case. 

. .(61 Whom a decree has been transferred for execution ftoiff Court to 
< ' another, the latter Court has jurisdiction to decide whether the exe- 

cation of the decree has become barred. 23 C. 39 (21 W.R. 830 ; 13 
J B.L.B.Ap. 80 and 16 A. B90 dissented from), 10«W.R. 19 (F.B.); 11 

> O.L.B. U8. 
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{ 12) Bxtiafalihment of r^i i— 

A decree-holder, who omita to enforce hi* de 9 re 0 within the period lixi d by law 
• • for its execution, loses his remedy and his right in the pjppcrty may 

thus extinguished ; 98 P.R* 1879 (citad in Rivas on Limita- 

tion, p. 268), except in the case of a conditional decree } a deorec 
ft>r redemption. 86 P.R. 1877 (cited in Bivaz oii'Limitation, p. 


(13) Mortdad4fti |to i when deeiee foe money baiveds — ** 

A]thj{pg^% mortgagee obtained a decree for money on his mortgage and allowed 
the same to be barred, this would not prevent him frem suing again 
for possession of the liiortgag^ property, because the mortgage-debt is 
not extinguished though the decree for money might be barred. 8 l\B. 
1887. 

(14) Effect of non-paymoBt within timd on redemption 

A mortgagor-decroe-holder, directed to pay the decree-ainoiinlf and io r(Kloeni 
within a certain time fixed by the decree, cauimi, when ho has not 
paid the amount within the fpic fixed, afterwards rxeente his di^^rec. 
13 M. 267. 

s 

\15) Execution barred— Second auit for redemption 

(а) Whore, in the case of a decree for redemption, the execution of the dcci-eu 

is barred by limitation, a second suit for redemption will lie. 7 
423 ; 15 M. 866 ; 86 P.B. 1877 ; 14 P.R. 3881. 

m 

(б) Even if the original mortgagor-decroe-lioldor's riglit to execute the decree is 

barred, a purchaser of*thc equity of redemption may bring a suit for 
redemption. 8 AI. 478. 

(c) But see 25 M. 8(X) (F.B.), which holds that a second suit will be barred 

when the decree iu the first suit is not execn tod. 

(d) If, ill the case of mdecree for redemption, the derree amount not paid within 

the time fixed in the decree and redemption secured,' a. sucond suit for 
redemption will be unsustainable notwithstanding the fact that the 
redemption-decree does not contain a clause for forceclosurc, 7 B. 467. 

(16) Burden of Proof 

* The burden of proving tliut his applicifttiou fur (sxeciuiun is iinbnrred rests on 
the decree-liplder. 6 W.R. Mis. 20 ; 17. 

(17) Decree for pineccion— Second luit « 

The holder of a decree for possession^f laud, who doe||bt obtain possession by 
process of execution but allows the decree to be' barred loses his right 
to possession and cnmiot bring a sefsoud suit for poesession. 16 P.B. 
1893 , ♦ * 

Scope of srticle. . a : . 

(1) Ajpplieiitton for reitltution (a. 888, C. P. Code) : 

(a) Applications made under s. 568 of the C.P. Code for restitution, under a 
deeree, are proceeding iu executicni governed, as to limitation, by^llli'<' 
article, 20 M. 448 ; 8 A. 545. 


348 
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Scope of article.- iCantitwed,} 

^6) But see 10 M. 06 (in which there is an o6t(ei‘ dictvm that such au applica- 
tion is governed by Art. 178. The obiter dictum was referred to but 
nof foUomd in 20 M. 448). ^ ^ 

2H Cl. 113, which decided that an application for refund of the 
amount levied in execution of au esc parte decree, since set aside, is 
governed by art. 178 and should lie made within thrge years from the 
date of the netting aside of the cjc decree. 

*w 

fla) Application to extend time : 

An granted l»y the dcr-ive to the dccre^'-holder for payment of the decree 

. amount i'. one tn execuilf' the decriHf and is governed by thiri article. 

, 28 M. 211. 

(2i AppUcntioni under the Tranafer of Property Aeit— 

lO) An application under s. WJ of the^Tnmsfer of 1‘roporty Aet is, in effect, uii 
application for exccntioii and is governed by this article. 2.5 M. 244 
23 B. 644 ; 20 302 (orerrnling 10 A. 23), 20 A. 867 = 18 

A.W.N. 713; 2 A.li.J. 371=A.W.N. lltM)5), 136. 

1 6 ) So, aUi. an application undSbr s. 87 of the Transfer of Property .Act (i.c.) for 
an order alisolute for foreclosure. 20 A. 357. 

<r) In the caf*e of a decree for sale time begins to run from the date of the 
order absolute for sale and not from the date of the decree. 19 A. 520 ; 
see aUo 13 A. 278 and A.W.N. (1H9G), 100. 

(d) After an order directing the sale, of mortgaged property, no application will 
lie jfs under s. 89 of the Transfer of Property Act. So, any such 
application, if put in, must la? regarded as one for execution governed 
hythi.N article. 24 M. 695. 

(3) Decree for pre-emption -Application for execution : - 

[H] In the ca^e of a decrw for pre-enix>tioii, the firU application for execution is 
go\erned not by this article but by artj^ 178, since there can be no ' 
decree capable of execution nntil the pre-emptive price is paid. 
24 A. 300=22 A.W.N. 00 {refy, to 17 A. 30). 

r- 

{b) The article applies only to deeuec?* capable of execution. Where a decrec for 
pre-emption becomes incapable of execution owing to tho default of 
the decree-holder to pay into Court the amount of the pre-emptive 
price within the time mentioned in. tho decree, an application for 
execution will be unsustainable, notwithstanding the fact that the 
' x decree omitted to specify tho consequences of non-payment within the 

time limited. 47 P.R. 1808. * 

• *' 

AppUnUo. for Aa|||twy:— ^ 

An application, under s, 818 of the C.P. Code, b\ the purchaBcr at a (jpurt-sale 
^ being one for delivery of pos.H3si»ioQ in execution of a deci'oe falls under 

, tills article. Rl M. 504. 

(5) ApplieBiioufor nafuud: - 

• . Application 1 tr refund of money collected in excess in executioniDf a decrot'. 

since amended is one falling under art. 178 and not under this 
^ ^ article. .A.W-'N. (IW5), C3=2 A.L.J. 169, 28 C. 113 midar 

_ . No. 1(0, 8Wjpre. 



1183 
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Art 179] Act XY of 1877 (imdian tiiiAATroH act). 

Scope of article. — (Can/iw«rd.) 

(0) ApplieatioB NOT ia ezMattoa of doeroo t— 

{») Where a party has obtained a preliminary decree for partition and then 
makes an application fpr efiecting the partition by metes and bounds, 

* * the application is not go^'orned by this article because it io one not in 

execution of the decree but one in the suit itself towards the drawing 
|Lp of the final decree. 2*2 C. 42.5. . 

Where a sum of money is paid into Court by an applicant to set aside an 
cz parte decree, in order that the same might be paid to plaintilt 

in the event of the former’s failure to get the ex jiaWc decree set aside, 

the amount liecomos payable to plaintiff, the moment the application 
is unsuccessful for any.cause.^ An application, therefore, for drawing 
the money from Court by the decree-holder is not oneb for execution 
(no execution being necessary in such a case) and will not be governed 
• bv this article. 8 P.R. 1898. 

(7 ) Rule of Rea iudleaU : - 

(n) The rule of rc« judicata applies to proceedings in execution and so where a 
propov Court finally decides that an application is barred by time, 
subsequent applications will lie barred hy res judicata. 8 I. A. 128 « 

8 C. 51 (P.C.) = 11 C.L.R. 113 ; C h. 54 ; 11 B. 537 ; 9 C. 05. See, 
also, 20 C. 551, 23 C. ^74. 

(5) Where a competent Court passes an order for execution after notice to the 
judgment-debtor and there is no^ appeal against such uii order, it is not 
open to the latter, in connection with a later application for execution, 
to contenibthat it is barred on the ground that the previous application 
had been barred at its date. 24 M. 6(59 [follmviwj 8 I.A. 123=8 C. 51 
(PX.)J 

ic) Where, in execution-proceedings, a Court makes an order betwocu the parties 
construing the decree in a particular iniinner, :i contrary construction 
ought not tS be placed on the decree by the sumo or any other Court. 

7 A. 102 (P.C.)=11 1. A. 181 ; 7 A. 378. 

(d) The Liw oi res judicata is not applicable to procf>odings in execution. 

3 A. 141 (P,B.) 

IP) Although, at a previous stage of execution -proceedings, the judgment-debtor 
put forwfird only certain objections on the merits and the Court passed 
, a decision on the objections so raised, this fact could not preclude him 

from raising an objection as to limitation at a later stage of the same 
proceedings. 143 P .R. 1883. •* • 

(0 When, in execution of a decree, the property attached is released under 
s. 266 (r) on the objection of the judgifient-de^tor, the same property 
cannot lie attached by the jAdgmont-creditor at a Later stage, the pro- 

♦ vioiis order being final andconclusive* between the parties. 4 P.R, 188(5. 

(f/) If a Judge finds iiu application for execution to l)e within time and there is ^ 
no appeal against such finding, his successor cannot go behind his order. 
15 W.R. 67. • 

(II) R|peefffcat\anctloBad bf Court (§. 2ST1, P. Code) x— 

The mere sanction, under s. 257 A of the C. P. Code, by the Court of an 
agi^ement to gi\'e time for the satisfaction of a judgment-debt does||ipt 
alter the decree within the meaning of s, 210 of the C. P. 
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let X¥ of At77 (iKor&N Acrjf, [JM. 17# 

Scope of 

Applica£ion8p iu Huch caiwB, for execution or to take eome stojp in aid of 
execution are governed by tliis art. and not by article 178. 86 P.R. 
1894 {/o2fof«?injr 12 A. 671 and 61 P.R. 1886), c 

u 

(9) Deoree poa^ponlnd weentioii . 

(а) Where a docree, by its very terms, directs that execution shall not take place 

before the expiry* of three years from its date, execution shall not lie 
barred because application was not made therefor within three years 
-- from the date of the decree. 65 P.R. 1897 (F.B.l overrulittg 126 P.R. 

. ■ 1892. • r 

■ . . ... ** 

(б) The tjpecification of a tenn in a decree for the performance of something by 

* the decree-holder and for execution of the decree is not a condition 
precedent. It has merely the effect of postponing the operation of the 
decree till that time. 12 B. ${8. 

(c) A decree for possession subject to payment by the- plaiui.iff of the value of 
^certain improvements becomes final and capable of execution only on 
the Court's order determining such value and an application for exe- 
cution within three 3 ’ears from such order is therefore in time. K ^1. 
187 (4 C. 629, ofiirotfed). 

{N.Ji.)- -See, further, cases noted under ^cl. 6, infi-a. 

(10) Dmma gifantlng MTeral rellefii : - 

When different kinds of relief %re granted under a decree, separate applications 
will lie for the several reliefs. 7 N.W.P. 9$. 

(11) Partial axeoatloa: ^ 

The purchaser of a share in a decree cannot be allowed to take out partial exe- 
cution but the Court ma^' allow him to execute the decree as a whole, 
giving security for the protection of the ^tcrests of the other shuro- 
holders. 28 W^.R. 282. Contjaare 11 W.R. 488. 

L 

(12) Reitoration file of a dlunlued applleatioa 

B. 647 of t^e C. P. Ckide being inapplicable to execution-proceedings, none of 
the provisions in Oh. YIl of that Code apply and so an application for 
execution dismissed for default cannot be restored to lile as under 
s. 108. 16 B. 429. See 15 A. 84 and 4 1. A. 127. 

18) Deereei traaifevrad for ozooatlon 

I je 

The period of limitation applicable to an application for execution of a deevee 
transmitted by one Court to another for execution depends upon the 
character of the Court which passed the decree and not on that of the 
Court executing it ; ( 0 .g.f the law applicable to the decree of a Small 
Cause Court transmitted to a High Court for execution is thA article 
and not art. 18^ 17 0. 491. 

414) (Mer fw ooita hy High Court 

, (e) An ofder^r costs made by the High Court on appeal is governed by this 
article and not by art. 180. 21 W.R. 891. * 

(6^^Sq, also, an order oi a High Court for costs when rejecting an application for 
^ leavo to appeal tp Privy Council and not bvart^ 180. 6 0, 201 «7 
C.L.R.79. 
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Art. 1T>J Aet AY of 1877 (niDm* uKmTKw' act.) 

Scope of artlcle.~(t'(m(i«ii«i.'i 

.(IS) Efroet of •. aao. e. P. OotoonUmlutloo «— 

(a) The law of limitation for execution of dedreea of Mdfiuail CourtHiu contained 
• in thin article. S. 2dd of the G. P. Code has not the effej^ of roetoring 

a right which the law of limitation pterYenta from being executed, that 
aection only fixing a period after which an application for exeoution 
lhall not be granted though not barred by limiMion. 109 P.B. 1889 ; 
37 P.B. 1888 ; 9 P.B. 1891. 

(^) the G. P. Code does not affect the period of limitation prescribed 

‘ by art. 180 of this Act. 7 M. MO. 

ai 

( A\ B.)— Coses properly falling ifnders. 380 of the Code of Civil Procedure, but not 
under any of the clauses of this article are noted under Aiis article (179) 
^ ill some Text^Books on limitation. But 1 have oniittod them because 
. they do not properly fall within the scope of this article. The appro- 
priate place for such cases is h. 330, C. P. Code. To put thorn in hero 
W'ould bo to unnecessarily confuse the reader and EfWell the pages of 
this book. 


(c) Where the previous application for execution has not been put iu under 
s. 330 of the C.P. Code, the general law of limitation, as under this 
article, will govern the case. 10 B. 848. 


(16) Avrangement after decree 

This article would not apply to an application to enforce an arrangement, made 
through Court after decree, towards payment of the decree-amount. 
7C. 61. . 

(17) Applicability ef s. 7 to exeeutlon-proeeedings 

(а) A minor obtaining a decree may either apply through his guardian for exe- 

oution or wait until he attains majority and proceed within the time 

allowed by%. 7. 9 G. 181 ; 16 B. 536. 

* • 

(б) II, at the commencement of the periods in column 3 of this article, the per- 

son entitled to execute the decree is under a disability, he may make 
his application within i^oh period (after cessation of the disability) as 
is allowed by s. 7 of the Act. 20 G. 714 (9 C. 181, approved), 

(c) If time for ^eoution had commenced to run, before a minor representative 

became ensiled to apply, he is not entitled to the inoteas^ period as 
under s. 7 of this Act. 6 Bom. L.B. 640. • • 

(d) S. 7 of the Act applies only to initial, end not to sahsequent, disability. 

If an adult decree-holder |pplieB for execution and dies, his miner 
* representative must come in within three years from the last appli- 

cation by the deceased ; otherwise his applioarion will be ban^. 
39 B. 68. 9 * 


(17a) Applicability of m. 19 and 90 to exoontion :~ 


(^) So. 19 and 30 of the Act applj' to execution-proceedings so as to give fresh . 
starting points from the dates of the aeknowledgxpent of liability or 
^ part payments. 5 A. SOI ; 8 C.W.N. 470. 




But seS 38 M. 40; 27 M. 603 and 5 M. 171, which hold that the 
tipns ore mapplioahle to execution-proceedings. .< 
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Act XY of 1877 (INDUN LIMITATION 


act). 


[Art 178 


Scope of ailiele.' -(Coniinued.) 

(c) Ss. 19 and 20 of the Act do not lay down a general rule to the effect that an 
acknowledgment or part payment by one of the ju^gment-deb^rs 
^ saves the operation of limitation against all the debtors. 2 A.L.J. 
2fl7BA.W.N. (1905), lOB. (Current Index, Execution of decree). 


• • 

(18) AiecptalnineBt of memo proflte :~ 

u 

(1) An application for — is not a proceeding in ezecatiou of the decree and is nut 
governed by this article; 25 0.308; IOC. 132; 18 .A. 63; 26 A. 885; 
20 A. C23-A.\V.N. (1^), 146; 24 B. 846; or hy article 178— hoe 
19 0.182. 

a 

But see next case. 


(2) An application for determination 6f mesne profits is to be treated as an ap- 
plication for execution of tbe decree in which the mrsnu profits have 
*bocn allowed. 28 G. 242. 


< 16a) Award of meuie proflti 

Whore a decree awards possession with^mesne profits, without specifying the 
time down to which mesne profits ought to be computed, it ought 
not to be construed as awarding profits for more than three years fimii 
its date. 24 B. 149. 

(10) Decree for redonptioB. 

* (a) A -—notwithstanding the fact that it grunts tfme to she mortgagor to pay the 
decree amount, is executable from the date of the decree and is 
governed by this article. 26 211. (Current Index, Limitation Act ). 

An application by the holder of a decree for redemption for an extension 
of the time for redemption is one to execute the decree and is governed 
1^ this article. 26 M. 211. ((Current Index, Liinitaiion Act). 

(20) A Court can rev'ew its own order in execution .although an appeal might have lu'en, 

bufr was not, preferred. 28 M. 390. iCun'ent Index, IJmitation 
Act I. ■ 

(21) MoftgBge-deme : ^ 

This artblc applies to the execution of a mortgage-decrbc. 30 G. 701. 

A^ote. — There are certain proceedings and applications in execution, 
^hich do not fall directly under any of the six clauses in tlie last column 
of this article. The question often arises by which article or by w^al law 
4they are governed ; (c.9.) wjjen execution is stayed by means of an injunc- 
tion, or other such order restraining execution and when, after the with- 
drawal of the injuQction or after the removal of the resti-aiot, an exeention 
petition is put in,, and if more than three years have elapsedJbetween the 
date of the first application and the renewed application, it may argued 
that the llhiter is barred h}* this article. Whether such application is or is 
bamd and which article is applicable thereto is the Abject of discus- 
eion ip tbe following cases grouped under the general heading : — 
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Art. 179] Act XY of 1877 (Indian limitation act.) 


Scope of article.— 

Revival or continuation of proceedings. 


(:22) Pending application— Bevival . 

(a) When*, execution-proceedings commenced by the dtcrer-lKildcrOre. siniuK ofT 
but not liinilly disposed of and the next appiicution is, in siibstiLnec 
. and in form, one to revive and carry through speh application, it will 

not be barred by time. t27 A. 334 (P.C.)s2 A.L.J. 3(J7:=:1 G.LJ. m = 
C.W.N. 601=^15 268. • 

laj) Where, in consequence of an application for •netting aside lui vx’juutc 
decree, the ap)ilication for execution of such decree i*-' struck of[ and the 
application for setting aside ax parte decrt*e being tinaliy dismissed, 

the decree-holder again applies fer exeeutic.n, such a)pp\^e.aiic)ii will hi; a 
continuatJun of the hr. and heinv? m-t barred. U O. C. 387 

• iNotc.l 

(flj) An’ application for execution is not nec^itssanly -.ani'clled iiy being 
« taken off the tile. Its effect must be detenuiued by the speeiaJ circum- 

stances of each case. An application for execution in legal '‘Oiitiiniancc 
of a previous application struck off the tile will imt l)c bat red. Ki B. 2‘M . 
(O;,) Where, ou an attachment of pro|)ert.v. the Court strikes off tlw applieiitiijii 
for execution main tanning the sittoi'hinent, and on application is attor- 
wards put in to re-attat* the s:uno piopc.rty and sej] it, the latter is 
a continuation tJie previous applieaticn because the attachment 
ct^ntinued, an application for re-attiichnient not neci*ssji.rl:y .mji’viiig 
abandonment of the previous attachment. 

(fl^) Where, on a^uit by a defeated claimaiit to rstiiblisfi his elaini to atiachoit 
property, thc*sale of the jiro}aTty in ux«ieution is stayed by orde«- ot 
Court, and on the dismissal of the objector’s suit, the decree-holder 
applies for sale of the property in I'Xecution, the hitler application 
Avill be one in continuation of the foniietpioroedings and consequently 
not barred* notwithstanding the fact that more than three yca/s have 
elapsed since the last application. 179 J’.K. lHft‘2. 

(n-j.) Where, in consequence «f an application to si t asido«,n ojt; decree, 
the Court passes an order iiidetinitely post lug jii oxecutioTi, pending 
. - the dispos.Ll of the first mentioned application, and the. decree-holder 

applies for execution a£^-r Uic dismissal of the first iiientiiined applica- 
tion , his application, will be one in. continuation of the one for execn- 
tioii which had lx*eii stayed and wrilJ be governed by art, 178 and not 
by thft article. ICH P.R. 1H8H. 

But, if the applicatToii for execution is postponed for a definite period (ig^y one 
year I, the next application for execution must' be put In within the 
period of limitation provided by thil article. 77 P.B. lbH4. 

(6) Where a sale in execution being set aside, the decree-holder applies again 
• lor execution, the latter is not a fresh application but one to revive 

the former application and will not barred though more than thrt^ 

. years from the date of the former application, 2 A.L.J. 27C ; 18 A. 
482 (F.B.) ; 4 C. 415»3 CX.K. 4G. 


Coiii^arc the next two cases. * 

(I) A second application for execution, in conseiiuence of a sale, had and con- 
firmed under the first application in full satisfaction of the decree, 
being set aside and the purchase-money refunded to the pu^u- 
ser under the sale or for some other similar cause, held not a cdnti 


naatioD of the first application. S A. 484 ; 7 M. 696. 
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Jlet XY of ^877 (indian riXyiTAXiCKK act). [Xrt. 17f 

Scope of Article — iContviued,) 

KevivAl or cootlniiAtloa of |»t»eediflgA.---;Co?iii»UAi.) 

(c'j) ProceediugK on the first applioation having been postponed A(the jud£jhi^t> 
C' . debtor's i-equest, che next application prating that the Court might 
I proceed with the said first application was held not to he time barred. 
5A^W.N. 369. 

(f/) Fireit applicatioii for execution struck off the file on the. application of the 
deoree«holder to strike it off, maintaining an attachment. A second 
application, more than three years after, for further execution, the 
attachment romainiug^u force all the time, held to be a continuation 
of former pmceedings and not barred. S G.L^B. 361. 

% 

(e) Where an oxecntion-appliciition was struck off, in oompUance with an appli- 
cation' by the decrt*e>holder assented to by the judgnvmt-debtor to the 
effect that negotiations were ^oiug on between him and the judgment- 
debtor (a Pekhan agriculturist) and that he would apply egain if 

'‘negotiations failed and the decree>holder applied a second time, tlic 
negotiations having failed, the second application was h(fid to be a 
continuati'Jii of the first and not barred. 10 B. 106. 

(/) A farther application for execution,* the previous application having been 
struck off the file owiug to an order of stay of execution issued by a 
superior Court, ought to be enusidered as a continuation of the previ- 
ous application, notwithstanding the fact that more than three years 
have elapsed between the first application and the latter. 21 M. 261. 

(f) ) Whore during the continuance of execution-proceedings on a petition for 
execution, the judgment-debtor’, s objections relating to execution having 
been alloM^ed. he preferred an appeal and the appellate Court stayed 
proceedings and the appeal having been finally dismissed, the records 
were stint back und the first Court dismissed the original application 
owiug to the default of the decree-holder to pay the costs of issuing, a 
sale proclamation, a second application Car execution by the deoree- 
Holder more than three years from the first application was held barred, 
such second application not being a continuation of the first. 5 C . W.N . 
84T. - 

( TamporAtiir itay of prooeedlAgi s— 

Where a decree-lvfidur applied for execution by attachip,ent, the Court refusofi 
to issue pcooesH on the ground that the pz^perty sought to be attached 
^ Vould not bo sold, there being claims pending in respect of it. An 

application for aj^bmeut put in after the disposal of the claims held 
lo be a continuation of former proceedings and hence not barred. 

4 M.H.C. 261. » 


|24) Pint AppllcAtioA for AtUdto€nt*-4l€oond for amit:-- 

A eodhni application for execution by arrest of the judgment-debtor, the first 
application being one for attachment and the attachment having become 
iiifruetuous or inoperative, is not a continuation of th% first applica- 
tion* 7B. 393; 18 A. 9. ♦ 


(2^ BAHo^tton i9i proportp from AttAchmont— Soeond applIeAtlips— 

" ^n order of Court exempting from attachment the life-estma of the widows 
; , of a deceased judgment-debtor's son has not the effect of suspending 
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Act Xy of tt77 {INDIAN lihAatiok act.) 

Socpe of artlcle.<r<CoN^ioa4|9d.) 

Revival or cootiaiiatlon of prooeeditaifo*— 

the execution, because the decitee-hoilder may attach the residue sub- 
ject to the lifo-estutes. An application for execution, thei||^re, put in 
more than three years from the date of the order of the Court will 1 m*. 
^ bj,rred. 129 P.R.'lHBS. 

«2ri) Interventionof objections and dalins 6 - ^ 

(n) A second application for execution, the first application having laxiii sus- 
'*^pbnded in consequence of an order adverse to the decree-holder in u 
claim-case and the ooiisequeUt necessity for ii suit by him, wliicJi 
ultimately succeeded, he^Id to be a continuation of the first application. 
23 (J. 437 ; 1 A. 35S (r.B.) SB. 39;23 W.R. 133; 2H It. 60 (F.B )» 
^4 M.Ii.J. 40]> [(rvtrniVutfi 10 M. 33). 

Bnt compare 17 C. 968., which *holds that uii application for uxeciitioo by a 
. . _ decree-holder, alter sucoess in a suit in consequence of the allowance 

of a claim put in by a third party, is not u continuation of the prcviotisH 
execution-application. ^ 

, ) The time occupied by a suit of the decree-holder consequent on the allowance 

of a claim of a claimaxt is not a continiiatiou of proceedings and cau- 
not be deducted in computing the ])eriod of limitation for execution, 
when the suit of the decree-holder is ultimately dismissed. 154 P.K. 
1890. ^ 

(a,j ) Where, on uu attachuiout of proiierty by decree-holder, n claim put in li)' 
a third party yas allowed and the dcitrco-liolder had, in cousequoiice, 
to bring a regular suit, •which, however, was decided agiiiiist him ; ht;, 
thereafter, ap^ied for attachment of some other pioi^rty. J£eld, the 
latter application was not a continuation of the previous application 
for execution and being more than throe years therefrom was barred. 
The case would have been different if the suit had K*eii siiccpssful and 

the released V^lH^rtv bad been attiiched again. 30 P.R. 1882. 

• # 

On an execution-proceedings, the decree-holder w»s driven to a suit under 
s. 283 of the C. P. Code but got a decree in bis favour. More than 
three years after the detyoo, the decree-holder applied again for execu- 
tion. Held, that the a^ication was timo-harred undit this ailiclc. 
19 A. 71 = ir,A.W.N. 188. 

(27) Sttipension by ipjunotlbn:— ^ ^ 

' (a) Where exocution is stayed by means of an injunction issued by the same or 
some other Court, superior or inferior, and the decree-holder applies 
again for execution after lM,ho withdrawal of the injunction, the 
latter application will be considered* to bo a oontinuation of the fonner 
and as such will not lie barred, thwgh more than threb years hav^ 
elapsed since the date of the next provious applicatioiw 17 A. 425 p 
15 C. 371; 5 B. 2il ; 1 A. 356 ; 5 A. 459«8 AAV.N 4 89; 6 A. 23b* 

3 A.W.N. 181 ; 2C A. 156- 23 A.W.N. 221. • 

) Where execution of a decree is stayed by an injunction in anojther suit by 
the judgment-debtor to set asdde the decree sought to be'executed and 
ai^pplicatiou for execution is put in by the decree-holder afUH^e 
discharge of the injunction in the suit by the judgment-debtor, 
latter application will he barred if more than three years &ad 
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Act XY 0^ 1877 (INDIAN LIMITATION ACT.) [Art. 179 

Scope of article.' iCottclttded,) 

Revival or continuation of proceedings,— (Coticluded . ) 

clapHed 8iuc« the date of th^ last application for execution, uotwilh- 
C standing the stay of execution by the injunction. G C.W.N. 735. 

(6) Where, before execution is taken out, an injunction is ifpied restraining 
execution, the period during which the injunction is subsisting, 
cannot be counted in favour of the decree-holder for purposes of 
limitation. 11 M. 108. 

(c) Whore, on :ui application to'set aside an cj* jmrtc decree, execution is stayed, 
and the application set aside the ex }i(irte decree is ultimately 
rejwjted and the order of rejection is confinnod on appeal, ajid there- 

* upr)n, an application to execute the decree is put in inoi’e than three 
year;: from the date of the decree, the latter application will be govern- 
ed by this article and not barred, since the dcc-rce*'is not capable of 
execution until the final order disclosing of the petition to set aside 

^ ex parte decree. 8 0. 248 = 10 O.L.R. 143. < 

(28) BuBpeniion by attachment:— 

111 computing the time for the execution of a decree, the period during which 
it has remained under attachment should not be deducted. 11 lioni. 
H.C.R. fl06. ‘ 

(29) Buipeniion owing to obitruction 

(a) A second application for acecution, the first applicailion for cx€s-utioij having 
iHJen struck off the file in coiisequcuee of a suit by the docree-holder 
under s. 831, C.P. Code, and the suit having been dismissed, /lelU 
not to be a continuation of thoitirst application. 20 B. 175 idistiiujuish- 
iiig 5 B. 29 and IG B. 294). 

But if the decree-holder succeeds in the suit aud then applies for execution, 
the application can be treated as a continuation of prior jiiocecdings 

for execution. 24 B. 845. ^ 

» 

(80) Decpee-holdBr being referred to a luit:-^ 

An applicii^aoji for execution was dismissed, the decree-holder being raferred to 
a suit, lie applied again for execution without bringing a suit. That 
petition was also dismissed.* He brought a suit and obtained a decree 

* and then applied again for execution. The last application held noi to 

lie a continuation of the previous proceedings^ 21 M. 257. ^ 

' (81 ) ^pplicatio%of traniferee to be plaeed on record 

An application put in b^' a transferee of a decree for substitution of his name 
on the record would be barred unless put in within three years from 
the date of the transfer (art. 178). If it is oonsidered as a fresh 
application for execution, it would be barred unless presented within 
three years of the last application for execution put in by the dticree- 
holder. 151 f .B. 1863. 

CS» — * The date of the decree or order , ' 

(1) XoniilBg of the wordi • 

The words — mean the date the decree ought to bear under s. 205, C.P. Code, 
(i.e.) the date of the judgment, so that an ap|iUcatiou made more 
;; than three years from the date on which the judgment was pronounced 

would be barred. 35 G. 109 ; 1 C.W.N. 93 ; see, also, 13 C. 104. 
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*pt 179] Act XY of 1877 (lndian limitation act), ^ 

CL L -L—* The date of the decree or order.^ -iCnucludftL) 

« 

(Si *Oeert•orord•F,'meallll4‘ef^— 

j The ^rde ‘ deciec or order ’ mean a deereo or ordri- i-aitaWr i>f exreiitioii. 
B.L.R. Slip. Vol. 71fi = 7\V.H. 621. ♦ 

(3) Gompromilitl|orce onittiiig time : - ^ 

If a decree patised on a compromifie omitted to specify the anrecd period for 
payment, time, under this article, would run from the date of thtf 
.decree. 6 A.W.N. 193. 

i4) Wrong npplicatlon tabaeqaently amended: 

A wrong application for execution of a decree (for ponficssion of a houw oblaiiu d 
hy five pernonu) put in hy one of the deci'ce-holdcrs, in the interest of 
^IJ, for poeHCDsion of a moiety of the house but subse(\iicnlly amended 
after the period of limitation was held not to Iks barred by limitation, 
• since the application was one under cl. 1 and not cl. ft A.W.N. 

CL Where there hee been an^ppeeL* 

(1) Appeal by one or more of leveral partiei : - 

(fl) Where a decree is passed against two persons, one of whom alone apfXNils on 
a ground not common to himself and the other, time will run against 
the decree-holder, as regards the non-appealing defendant, Imm the 
date of the original decree, and not from tlic date of the* appellate 
decree on &e ^peal of the appealing defendant. 4 A, .10. 

(ft) The article must be construed as applying, without any exception, to de- 
crees from which an appeal has been preferred by any of the parties 
and should be applied to cases where the whole decree is ini].)erilled 
by che appeal. H A. 578. 

But see 23 M. 00^9 M.L.J. 284. ic) | 

(c) Where there is a joint decree for posse.s.sioii and co.slp against several 

defendants, and one of the defendants a1 lie wiccessfully appeals 
against the decree so far a.s it relates to possession nut the plaintiff in 
a second appeal gets t^o original decree restored, time lor execution 
of the decree as to costs would run from the date of the dacree in second 
j appeal I'estoring the original decree. 6 C. 194=6 C.L.R. 573. 

(d) Where a decree is passed against two defendants, one of whom alone 

appeals agiSnst the whole decree, the other not appealing all, 
limitation for execution against the non-appealing defendant would 
run only from the appellate decree. *16 C. 598. 

(c> It is immaterial whether »omc*oiily or all of several judgment-debtorB 

a prefer an appeal. There is only one decree that can be executed and 

that is the final decree of the appellate Court. Per Moore, J. in 23 
60=9 M.L.J. 284. 

Thc consideration of such subtle points as whether a decree was or was not 
imperilled by an appeal was foreign to the intenlaon of the legislature. 

• * Per O’Farrell, J, in 23 M. 60-9 M.L.J. 284 (12 M. 479 wa$ dimnted 

from in this ease). 

(/) Wherexin a suit against several defendants, there is a decree againstejjfie 
shares. of some of the defendants, the shares of the rest bdug 
exonerated, and the appeal by the plaintiff, which is only as aga&st 
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Cl. 2. — (Ah-* Wb»n than. 1^. btea aat ifppami, '—:ContiHued.) 

the ejconerated defendants, ie diiiiniswed and execution is sought 
against the shares of the defendants, *'who were bfiginally made liable, 
time will run from the original decree and not fiomc the date of the 
€ appellate decree. 12 M. 479. 

(fl) Where a decree is passed severally, not jointly, against fllpral defendants 
individually and an appeal is preferred only by sonlb m the defendants 
on a ground not common to all the defendants, time for execution as 
^ against the non-appealing defendants will ntn from the date of the 

original decree and not from that of the appellate decree. 13 A. 1 
(F.B.) Bmadhurat an^ Mahmood, JJ, contra. 

(/i) Where a joint decree was passed “against several defendants for possession 
* and damages and on appeal by all defendants but one, all the appeal- 
ing ^defendants were exonerated from liability so fyr as the claim for 
damages was concerned, th^ rest of the decree being confirmed, held 
time for execution Us against the non-appealing defendant wonld 
■ begin to run only from the date of the appellate decroc. 25 t. 594 

a 2 C.W.N. 650 ( /ol/otrinsf 3 C.L.It..430 and disfingnishiny 13 A. 1). 

« 

(i) Where a decree is obtained against a few only of the defendants, the rest 
bjing exonerated from liability, and an appeal is preferred only ugHUist 
the exonerated defendants and dismissed, held, timer for' execution 
begins to run from the date of the appellate decree. 4 A.W.N. 188. 
Apiical against a decree by one of several defondiints will not prevent the 
period 'of iimitatibn^or its elecution running in favour of the others, 
unless the appeal is such as may imperil, the whole decree. 2 C.L.R. 
471. ‘ 

(A*) Except in the case where a iiomlnlilly single decree awards separate reliefs 
against separate defendants, the words of the tirtiole ought to lie 
construed in their natural sense as permitting an extension of limita- 
tion whore an appeal is preferred and is pot withdrawn. 22 B. 500. 

The word * appeal ’ does not mean only an appeal against the whole decrees 
•and by which the whole decre/: is imperilled. It means any appeal 
by any party. Per Parsons, J, in 22 B. 500. 

A 

(1) Where there is ajmnt and several decree against several defeiidaiits, on 
one of whosi' appeal the decree is modified, time begins to run as 
against the noa-appealing defendants only from thet date of the appeal 
decree modifyigig the original decrees H C.L.R. 430. c 

• > * * 

' Appeal fiponji part ef decree— Execution of unappeeled portion 

(a) Where the plaintifi preferred an unsuooessful appeal against a part of the 

decree, which iAb adverse to him, nuiking all the defendiiiits respond- 
* ents and then sought to execute the unappealed portion of the decree, 

hold time began to run only from the date of the appella|[^ decree. 
19 C. 750 {following 16 C. 598} ; 22 B. 500. 

(b) Where a plaintifi olStains a decree only for a portion of the amount oliimed 

by him and unsuccessfully appeals as regards the disallowed portion, 
timb will run for execution even as regards the portion allowed only 
from the date of the appellate decree. 18 B. 208 ; 28 
Where there has been an appeal only from part of a decree, time wrill 
begin to run, in .the cose of execution of the unappealed part, only 
/ \ from the date of the appefiate decree. 26 M. 91 fl2 M. 479, dUeented 
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(d) Where aii appeal is prefen^ only ogaiiiBfc a 'i^t* 6 f'th€ decree and ex ecu - 
tioii irt Hougbt a«[aineti judgment-debtore, who were not joined as 

• parties in the appeal, time will run from the date of the original 
decree and not from the date of the appellate decree. 14 C.^26. 

(r) Wlj|^ the plaintiff obtained a decree for pre-emption in respect of four 

. ■ Tillages and» in ooii^uenoe of an appeal and second appeal by the 

defendant,, the plaintiff’^ right was, in second appeal, confined only 
to'thiee villages, time was held to run, as against the decree-holder,* 

.Jill respect of the three villages from the date of the sccojid appellate 
decree and not from that ofithe original decree. 17 A. 303. 

Ch 2-— (*)•—' AppM • AppellmtP Court . ' 

<1) Appeal'- Appellate Court 

(n) The words * appeal’ and * appellate Court* in the article include an uppeal 
to the Privy Council luid the Privy Council respectively. 2 A. 7fi3 ; 

• 19 W.R. 186 ; 7 C. 620«9 C.L.K. 402 ; 4 A. 137. 

ih) The words y Appellate Court* signify the Court or (^oiivts U> which the 
appeal, mentioned in the article, has been praterred. 9 C. 100.' 

(2) * Appeal,* what It inoludea and, what not i - 

(/i) The * appeal* referred to in this clause is probably an appeal from the decree 
or order sought to be executed and not an appeal in execution of that 
decree or order. If, however, thtf order in appeal is itself in the uaturp 
of a deem and capable of execution, time will pm from' the date of 
such order.* 5^. 286. 

( 6 ) The word— contemplates arid means an appeal from the decree and doits not 
include an appeal from an order dismisbiiig an application to set aside 
an ex parte decree. 2 A. 273 ; lU B. 123. CJ. 21 C. 387. 

(c) Where an application by n judgment-debtor, tore\ivc a suit on the ground 
tb|it he had 410 notice of the suit, being rejected, lie appealed and the 
appeal was also disuiisied, an application fur exectuiaii of the original 
decree made within three years of the dismis.* 'iJ of the appeal by the 
judgment-debtor was, though more than three years from the dato of 
the first application for execution, held to be in time, 8 G. 248 » 10 
C.L.R. 143, 

{dy The words <jvhere there has been an appeal* would apply not only where 
there has lioeu an uppeal from the decree sought to be executed but 
also where tfiere has been an appeal from a judgment fassccl 011 i^ iew 
of the original judgment. 4 274sri2 A.W.N. 26. 

<8) DetemfnatioB of liability for ooits ’ « 

an application was made for refund of costs and the question of 

. liability for costs was litigated between thOpartiee for a long time, 

' ' limitation would run not from the date of the original order entitling 

the applicant to a refund but from the date of the final order on 

appeal determining the question of liability for eftsts. 25 W.B. 809 . 

• • 

(4) Ezeendbn^applloatioii peadliig appeal 

The period of three years counts, when there has been an appeal, from the 

of the appellate decree, notwithstanding the fact that, in the mgK- 
time, an application for execution has been put in. 2 M . 174. ^ ^ 
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(1) Daerea of the hlfhmt appellate Genrt:— ' ' 

The period o( Jimitation under this article is to be computed from the date of 

the final decree o( tike highest apiiellate Court. 1 A.. Si ^ ; 6 A. 14« ' 
t , 

(2) Revlelon by the Chief Court ef Punjab s— ^ 

{a) Where ^aii application for revision is admitted by the^hief Court of the 

^ Punjab, not as one for revision but as a further appeal, the order 

thereon rejecting the application should be ireated as the final order 
or decree of the appellate Court. 8 P.R. 1005. 

. ib) An order by a Division Dench of the Chief Court of the Punjab on an 
^ application made to it against an appellate decree and referred to a 
Heiich i;i a final decree or order of an appellate Court for the purposes 
of thiix qlause. 154 P.L.K. 1905 b S -P. R. 1905. (i, (Current Indez, 
Limitation Acti. 

(8) Degree of lAileh Court executable:— 

ia) The final decree of the appcilate Court is the only c|ecreethat can be put in 
oxeeiitioii. So, dismissal by the Court of an application to execute 
the original decree cannot affect, the subsequent execution of the 
appellate decree. 19 B. 258 ;'l4 A.W.N. 4(». 

(5) Such an order must be one diftpoHiwj «/ the appeal. 9 C. 100. 

14) Withdrawal of appeal 

Where iiu appeal is withdrawn, the date of the withdrawal cannot give a fresh 
start of limitation for purposes of Execution, because there is no 
* decree ’ in appeal. 1 M.L.J. 74G ; 1 A. 293 ; 15 B. 870 ; 13 B. 106. 


(5) Dlimiaaal for default 

All order dismissing an appeal for defauli cannot give :i iiuw start of limitation. ^ 
32. ^ ‘ 


(6i DIamlual on gi^und of limitation 

A decree of the appellate Court dismwsing an appeal on the ground of limita- 
tion is, nevertheless, the final decree of the uppeltato Court giving a 
fresh start of limitation for execution. 16 C. 250; 14 .A.W.N^ 46. q 

0 ) Rijeetion oDappealfor defloloney In Court-fee; - 


i8) 


la) Where there is an order of the appellate Court rejecting a memorandum of 
appeal for deficiency of Court- fee, time for execution of the original 
decree will run from thc^date of such order. 7 A. 887 a 5 A.W.N. 260. 

(b) (Cf, 6 A. 438^4 A.W.N. 153, wrhich decided that an order rejeAlng an * 
appeal memorAidum for deficiency of stamp is not the final decree 
■ of the appellate Court giving a fresh start of limitation for execution. 


JUbatamovtof ap^al 


Ah order of an appellate Court aliatiiig an appeal because no nl^ftntative of 
a deceased appellant was brought on reuord is not a final decree of 
order. In s.ueh a case, limitation for execution ofdihe original decree 
will run fnnu its date, 20 A. 124 b IT A.W.N. 218. ' 
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llpt. i79J' ' .. Aet.l(Y'.of 1877 (ikdiak iiWi^tiOK act). 

Q. Tb0 ^deebktn pmaaai oa twrlew.’ 

(1) Effect of ameBittBiit of dec^e pendini oppeol t - - 

Where an order is passed rejecting an application for execution as Imiiig out of 
■ , ' j .time and. is upheld in appeal, the mere fact that, during the pendency 

of the appeal, the decree-holder applied to the Court whiolf passed the 
' decree and obtained an order amending it would not revive the appli- 
, cation for execution or give a fresh starting pointy of limitation. 8 A. 

4112 ; 20 A. 304. 

i 

(2) Effect of refusal of review 

The clause would not apply where tile review applied for is refused. 10 if. fUi. 

(H) Order amending decree:- - * « 

{a) .\n order, under s. 206, C. P. Code, amending a decree is an order paHsed on 
Asviuw within the moaning of this article. 85 C. 258 = 2 C.W.N. 219. 
But sec, roiifm, 2 A.L.J? 287= A.W'.N. (1905), 108. 

* \h) All order, under s. 206, 0. P. Code, amending a decree sodar as costs are 
concerned is one suhstantially made on review for puriK>seK of this 
clause* 24 M. 25. » 


(4) Effect of amendment after decree ^ - 

.\n amendment of a decree in iiccordance with a compromise after the decree is 
inaperative and time under this article will therefore run from the 
date of the original and not of the amended decree. 24 M. 1 , 


• Scope of cl. 4. 

(I) Cl. 4 of this article roquii' 0 «f a direct and independent application hy the 
decree-holder for execution on his own account. 7 A. H9H. 


(2 1 An application, hy the judgment-debh^r, forpostiioncmeiiL of sale assented to 
by the decrea-holder is not an ax>plication hy the * decroc-holder,' within 
thp meaning^f this article so as to give a fiesh start of limitation, 28 
M. 40. . • 

(3) Where u decree is partly in favour of tlie phiintifT aiid^arlly in favour of 
the defendant, .'Ui application for execution by the former of his imrtion 
of the decree cannot pre%'^nt limitation running against the latter. 22 
B. 998. 


(4) [1 an axiplicatioii for execution is duly made, the fact of its dismissal would 

not pre'foiit its furnishing a fresh starting point of limitation. 11 B. 
407. * • 9 

(5) The da\ on which an application for execution is made cannot be reckoned 

in computing the period of Uiree years. 4 M.H.C, 32. 

(G) The three years' limitation musfflie calculated from the date of the 
9 cation and not from the date of the hearing thereof or ofidcr thereon. 

1 C.W.N. 260 ; 1 A. 580 ; 22 B. 722. ^ 


(Qg) The time, from which limitation runs, is the date of applyin|[ and not th 
date on which an application for execution is disposed of. 80 C. 7G 
■^Jbllmving 1 A. 580 and 1 C.W.N. 260). * 

•ral application is as effectual to give a fresh start of limitation as i 
written one ; where the order is such that it could not have been mad 
exfjept on an application, the Court may presume that nn applicat^ 
had been made. 22 B. 722. 


# 
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Act XY 01&1877 (iN0U!9 dimitition aot). 
Scope of cL. -{ConclutM.) 


fXpt: 


i8) This acbicledoes not indtide a suit to set^ide an drdei' on aiilaint petition. 
17 C. 268. 

(9) An application for tho Hubstitufeion of the legal representatives of a deceased 
C judginent-dcbtor is one for execution giving a fresh start of limitation. 
2 C.L.J. 544. (Current Index, liimitation Act.) 

• «? 

CL mecordaacc with Jmw* ’ 

t ' • ■ 

(i)—ApplieatloBs Mn aecordanee with law.’ 

Meaning of the wordi:- ^ 

(а) phrsMe ‘ in accordance with law * is adjectival ‘not only to tho words ‘ lo 
the proper Court for execution ' but also to . the words ‘ to take somo 
step in aid of execution.’ So, it the' previous application had lioini 
birred by limitation, it coulu not give a fresh starting point. 22 B, 88. 

(б) All application, therefore, to constitute a step in aid of execution niusr be in 

accordance with law (i.r.) it must he one praying for some relief which 
the Coprt moved is competent to grant. 1 N;L.R. 01 ; 2 A.L.J. B70» 
A.W.N. (1906), 132. 

(o) The I'xpj'esBioii * applying in accordance with law ’ means applying to the 
Court to do something in execution which, by law, that Court is com- 
petent to do. Hence an application to arrest the judgment-debtor in 
coiitravoution of s. of the C. P. Code or one to bring mortgaged 
property tio sale in contravention of s. 99 of the Transfer of Property 
.Act*is not one in aceoi'daiiee with law. A. 64. 


1. EXAMPLES OP APPLICATIONS • IN ACCOBl).LNCE WITH LAW.’ 

(а) .An application for attachment of property bona fido lielieved by the tlrc i't c- 

holder to belong to the judgmeiit-dehtpr but which, on enquiry, is 
found not to belong to the latter is iievcrtheless one in accordance with.- 
^law so as to give a fresh shirt of liinitulion. 6 P.li. 1895 {referrinij to 
12 A. 64 ; 20 C. 888 and 12 8. 427). 

(б) An application for execution, agsiiiif^t the alleged representatives of the judg- 

nieut-debtor (subsequently (piind not to he the real ivprcsentativesb 
noverthelesfl one in aooordaucf; with law so as to give a fn.'sh start of 
limitation. 12 A.W.N. 241. ' ^ 

(f) All application tiled merely with the object^qf keeping the decree alive and 
> " not in expectation that any effectual steps could be tulcen against a 

judgineDb«dehto^, who was then absent, held to be one in iiccordancc 
with law and to give a fresh start of limitation. 28 T*.R. 1883. 

(d) But see 41 P.R, 1884, which*hc^ds that au application merely to keep the 
* decree in force, not being one to execute the decree or to takiAiny step 
in aid of exeej^tiou, could not give a fresh starting point. 

{e) Xn application to execute, although not accompanied by the- mn^essary heir- 
shii^or Huccossiou certificate. 16 A. 26 ; 27 P.R. 1894 ; .54 P.B. 1893 ; 

■ , aOB.7C. , * 

^ 8p, aim, the legal re]weHeiitative» apply for execution wiJfedt obtain- 

' ing A certitioate of successiou and without having their names suhsti- 

i tuted op the record. 20 0. 765. • a ' 

Anapplteatiou for execution though not sufticieutly' stamped. 6 M. 181. 
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Art. 118] Aet ZY of 1817 (indiam aot). 

CL 4.—{m)—*tm macordmmet wItt 

I. EXAMPLES OF AFPUCAnONB ‘ IN AOCiOUDANOE WITH LAW.’— ^ConM.) 


{h) An infofiQ^ appliofttion for execution allowed to remun on the file eubjcct 
• to amendmente to be mode under orders of Court. 12 G.J|i,R. 279. 

(i) An informal application for ekecution noft containing the partio^ara required 

by the G.P. Code and allowed by the Court to be on the file notwith- 
ftanding its non-amendment within the fixed tiifle and amended after 
the expiry of the period of limitation. 10 0. 541. « 

Compare 23 G. 217 and other oases noted therewith. 

(j) An -application for execution de|e<^tiye as to the date of the decree but since 

amended with permission of fhe Court iaone in accordance with law, 
because the amendmenl when made relates back to tke date of the 
appUcation. 13 A.W.N. 112 ; 20 A. 478»18 A.W.N. 121. 

(k) An application for execution not containing the particulars required by s, 

of the C. P. Code ahd returned for amendment bat not amended 
is nevorthelesB an application in accordance with law.^ 16 M. 142; 6 M. 
260. 


the latter case, the application was retCrnqd for amendment, but the 
application was not proeeioded with. Notwithstanding that, it Was hold 

to be one in accordance with law. 

• 

(k^) An application for execution defective only as to thp date of a previous 
application (such date being immaterial^ and the defect being supplied 
by amendment within three dayp after an order for amendment. 23 A. 
162 «21 A.W.N. 31 ; following 25 C. 594 (F.B.). 

(2) A defective application for execution, under s. 235, C.P.C., omitting to 
state the relief pray odder will, nevertheless, be one in accordance with 
law BO as to give a fresh start of limitation, if the Court receiving the 
application had not returned it for amendment. 23 P.B. 1888. 

An application for execution defective as regards all the particulars required 
byolt (/)of B. 285 of the C.P. Code is nevertheless one —12 A.W.N. 114. 

(m^) An application tor execution, notwithstanding an omission to specify the 
properties to be attaohed, is one in accordance with law so as to give 
a fresh starting point. 14 C. 124. * 


(m,) But this decision was ov^ruled by 17 C. G81 (F.B.) whidi ruled that 
such an application, not amended within the time allowed by the 
Court therefor, is not one in accordance with law so as to give a fresh 
start of limitation. 


(n) ^n exeeution-appUcation will he one in accordance with liB? notwitiuiand- 
ing mistakes and defects of a formal character. 21 W.B. 97 (F.O.) ; 
12 C. 161. ' 1 


(o) 


A mere clerical error in an application for execution such aa misdesorip- 
tion of former reoords referred to therein cannot make the application 
one not in accordance with law. 11 AaW.N. 154. 




(p) An appUoation for execution notwithstanding that the VakaJainaimah ot the 
decree-holder’s Vakil was undated, the Vakil jMng otherwise duly 
• authorised. 26 M. 197. 

<^Where a decree is transferred really or nominally hy an assignment 
in writing, the application for execution of the adsignoc or 

benanUdar is . 20 C. 888 ; 21 M. 888 ; see, aJeo, 5 0.LJB. 958 ^ 

App. 40 ; 14 B.L.R. 425 (Note)«19 W.B. 955. 


IX 149 
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CL 4. -(«)— '/A mceofdmne^ with (Coiiftnutfd.) 

I. EXAMPLES OF APPLICATIONS • IN AGGORDfNCE WITH LAW.'— (ConcW.) 

(r) Whoro an nnAignoo, by o|X)rAtioii of laW| of a poition.of a ddoree applies for 
ejccoulion of the whole decree, the holder of the other part of Ahe 
decroe not joining him, such application of the aseignee will keep the 
decree alive, an regards the latter. 14 M. 2«52 {^evsrsing, on review, 
13 M. 847). i. . 

(r) An application for execution, though under a defective power-of-attorney, if 
no objection hud lioini taken w'hcn the application under the defective 
power was pending. 105 I’.R. 1882. 

An application for execution 6f a decrut? b^ an agent holding a powor-of- 
- attorney under tw'o decreu-holders, one of whom was dead at the date 

• of the Ajiplicution but not known to the agent at the time is nuvcrthc- 
Ics.*^ one . 13 O.Ij.R. 18. 

(7«) A decree w:vi iias^^od in favour of a firm in the name of ardagent. Another 
agent of the firm put in sdme applicHtrons for execution. Within 
^three yeurs of the la^t of tho latter applications, the firm itself applied 
for execnttmi. Held, the applications for execution put in by the 
.‘igehts other than the one in whoso name the d<3crec was passed were, 
however irn^gular, applications in accordarioc with law such as could 
give fresh starting points. 1 A. 510. 

( 7 ') An application, by the real decree-*holders, under s. 232, C.P. Code, for 
execution dismissed on the ground that they failed to prove that they 
wore the ixirsona beneficially entitled under a decroe obtained in the 
name of a third per^ii held sufficient to save the next application by 
thep} within three years, when they proved that they were beneficially 
entitled under the decree. 5 C.L.R. 253. 

(iV') An application for execution of a decree obtained against a minor repre- 
sented by his mother and guardian, execution lieing asked for against 
the mother personally is, notw'ilUstaiidiiig the technical defect, sub- 
stuniially one against the minor and thus in accordance with law so 
as to give a fresh starting point. 12 B. 427. 

(o;) All application for execution by tbc decrcc-hoUer though the decree is under 
Attachment. 13 205. ‘ 

( //) An application for execution of u mortgage decree by sale may be treated as 
an supplication in accordance with law for an order abs(^te under s. 

89 of the Transfer of Propesty Aot, although it did not, in .specific 
terms, ask for such an order. 2 A.L.J. 37 Ib A.W.N. (1905), 130. 

(«) An application for an attachment of a portion the judgmeat-dobtor!s 
property will keep the decree in force ais regards the residue of his 
.. ^property or his person. 2 B. 294. 

fan) An application for execution, though, struck off for default of the decree- 
holder to pay procesB-fec.s. 24 W.R. 459. 

[hh) ^n application for a scal-wanant to the Small Cause Court at Calcutta 

made * iu aocordanoo with law * and .is a step in aid of eisocution. ^ 
29C. 580. ^ 

tnr;) An ApplicAtiou for execution against one of the judgment-debtors, who 
might have been dead at the time (the death not being kuowii^^jtbe 
. applicant). Such an application is sufficient to give a fre8M||^H||;pf 
‘ limitation as against all the judgmciit-dobtors,. *2 
(Current ludex, Limitation Act). 

.;7 '^)'Anapplication for execution against some of several representatives of a 
deceased judgment-debtor vdll keep tbc decree Aive as against all. 
3A. 617=*1 A.W.N. 16. 
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Cl. 4.— {my-' hi memimaem wHk Urn. '—(Centiimed.) 
n~-APPUCATIO)rS ‘NOTINACCOBDANOBWITHl’aW/ 


(a) The Courji cannot lawfuJij issue execution in respect of a barrod decree 

• whether the jadgmenlp>>debtor raises the plea or not, because Courts 
are bound by rules of limitation whetber set up as a definco or not. 
So, an application for execution barred by limitation will bo one 
not in accordaqpe with law and cannot give a fresh start of limitation. 
94 W.R. 399 ; 8 C.L.R. 335. 

(b) It is open to a joint judgment-debtor, who was not a party to the previous 

‘application, to show that that application was itself barred as having 
been presented out of timl gnd therefore could not save limitation 
and keep the decree altve. 27 B. 210; 28 C. 122. 

(c) An application for execution of a decree already barred by limitation is not 

^ a valid application, though process had been issuod thereon, and 
cannot give a fresh starting point. 5 C. 894 b6 C.Ij.B. 437. 

(d) Bar of limitation in respect of a previous application, at its presentation, 

cannot be sot up by the judgment-debtors as a bur n.u a later appli- 
catiof for execution of the decree. 24 A. 282. 

(e) An application by a person not on record at the lilme, cannot Ijc reg'arded 

as one for execution of the decree. 24 W.B. 10. 

{j) An application for execution made, after the death of the judgment-debtor, 
without the legal representatives of the latter being brought on the 
record. 19 A. 337 (distviguiahing 12 A. 440). 

(<;) An application for execution by an agent, under a general powcr-of-aitornoy, 
yrhen tbo^ecree-bolder himself was within jurisdiction. 23 A. 499 v 
21 A.W.N. IGi ; 26 A. 19«23 A.W.N. 172. 

(A) An application for exebutioh put in by the pleader of a decree-holder after 
the latter’s death. 7 A. 564. 


(i) An application, under s. 232, G. P. Code, for the substitution of the appli- 
cant's name on the record, either as a ropreseutativc of the original 
d^ree-boldkg or as his assignee, cannot give a fresh starting point of 
limitation. 9 G. 633*: 12 C.lj.K. 146; 16 C. 355 ; 29 G. 388 ; 10 W. 
R. 127 ; 6 C.L.R, 253. 

• 

iJ) But eoe 5 B. 24G, which holds that an application by the representative of 
' a decoaeed docreo-holde%to sahstitute his name on the record and to 
execute the decree is an application to enforce the decree. 

(k) An application for execution put in without a copy of the decree. 5.Bom. 
li.R. 394. 

(Z) An application defective, as regards the particulars requiiM by cl. <g)lDf 8. 
235, C.P. Code and not amended by Jbhe decree-holder' though invited 
by the Court to do so. 10 A.W.N. 98. 

An application for execution defAtive as to the particulars required by b. 235 
* and returned for amendment within affixed time hut;^|^ amended 

and le-presented within the time fixe^ 23 G. 217 16^ 

M. 142 and 0 M. 250). 


Compare 7 A. 859 ; 6 B. G81 ; 17 C. 681 ; 12 C.L.R. 279 ; 10 C. 541. 

Bit applications not materially defective are, notwithstanding the defects, 
* "applications in accordance with law so as to give a fresh starting 
point. 25G. 594 «2G.W.N. 556(F.B.). 
tm) An imfroper application to a Civil Court to order the Collector to amewl 
his revenue-record by substituting the names of the decree-holdcn^ia 



0 . A«t xy 9thvn (inouir AUHTATIOtt icxiQ. [let in 

a, ¥.-(■>-' In uefetUM .vu$i U/w. (ContmiMd,') 

n.— APFUCATIOHS ' NOT'IN ACOOEDANOE.WITH LAW.’— (ConiiniMd.) 

the place of the jadgment-debton, whereas the application ought to 
1 ^. have been to send the decree tb the Collector for his inffirmation, h^d 
not to be one in accordance with law so' as to give a fresh starting 
point. 4 A. 84. 

(n) An application for the partial execution of a joint-decree by one of the 

joint decree-holders. 1 A. 281 ; 5 A. 27. 

(o) ' An application by some only of several joint-decree-holders for partial exe- 

cution of a joint-decree. A. 72^ 1 A.W.N. 120. 

(p ) But, if no objection were taken to such application at the time, it will 
^ be treated as in accordance with law so as give a fresh start of 

limitation. 7 A. 282 i-d A.W.N. 41. 

(S) Where a' degree based on a mortgage is one partly under «f8. 88 and partly 
under s. 90 of the Transfer' of Property Act and the decree-holder 
applies for remedy against the judgment-debtor before exhausting the 
mortgaged property, such an apidication cannot be one in accordance 
with law so as to give a fresh start of ^limitation. 2 A.L.J. 876 « 
A.W.n! (1905), 182. 

(r) An informal application inthenatuzpof an ordinary petition to give effect to 
a previous application for execution by overruling' certain objections 
by the Collector may not be an application for execution ' in aocordanofr 
with law.’ 1 B. 59. 

• 

(a) An agreement professing to be one in substitution of the decree but not 
repof ted to the Court passing the decree oi sanctioned by it is not one 
that can give a fresh starting point. ^Xor can an applioatio# to any 
Revenue Officer, other than the Court passing the decree, to give effect 
to the agreement be regarded as one made in accordance with law to 
take some step in aid of execution. 190 F.R. 1862. 

(f) An irregular application for restoration of an bxeeution-case struck off the 
file, containing none of the particulars lequired by s. 207 of the old * 
^de held not an application for execution within the meaning of the 
article. 9 W.R. 890. So, also, an application for execution not con- 
tain|[ng any of the portioularB required by s. 212 of the old Code ( ■=&. 
285 of the present 0. P. Cod«). 21 W.R. 809 ; 10 W.R. 428. 

(tt) An application for execution made to a wrong Court without specifying the 
mode of execution' may not be * one in accordtuice with law.' 7 N.W. 
P.H,0. 79. 

(v) An application for execution by attachment of the moveables of the 
judgment-debtor unaccompanied by an inventory required by s.- 286» 
C.P. Code. 2 A.W.N. 70^ Ibid, 47 : compare 17 A. 520»15 A.W.N. 54. 
(ir) pat an application lor execution by attachment of property not stated to 

be whether moveable or immoveable and not containing an inventory ^ 
does not preveCit it from being one in accordance with law. 12 A.W.N. 

56 . 

im apijliaation lor exeeutioii, by attachment of immoveable pre^rtj^^not 
^ ’ containing the paHioulars ^uii^ by s, 287, C.P. GoM. 1|A.W^. 8. 

An Application for attachment of ^ judgment-debtor’s property forbidden 
^ by a. 28 of Act XVII of 1870 (The Deikhan AgriouRurists ’ Relief Act) 

: . is t!»t onotn accoidance with Jaw flot auto give asbesh starting point. 
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Cl. 4.-r-{a)~* la aecfifiaatm #ittlr taw^f—iOoneludei.) 

n— APPLICATIONS < NOT IN AOCOBDANCS WITH' LAW.*— ^CoMchuM.) 

. {jn) Aa applicfCtion for moutio|L. asking merely to issoe a notice to the judg- 
ment-debtor with the oljeot of. keeping the decree unlnuied and not 
seeking the assistance of the Court towards execution thereof cannot 

save limitation. 9 G.P.L.B. 16. 

• • 

{aa) An application not asking for any step towards execution is not one in ac- 
cordance with* this article and .oan*t give a fresh starting point. 7 ft 
«?■ 

(bb) An application for execution aA6% more than three years from the date of 
the last application. U. B. B. (1906), Civil Procedure, 26. (Current 
Index, Limitation Act). * 

(cc) An»pplication for execution made by a guardian on behalf of one found 
to* be a major at the time. 98 M. 396. (Current Index, Limitation Act). 


Cl. (!»)—' Tte proper Coirrl.' 


(1) ■ Proper Geurt ' means the Court whose business jji is to execute the decree, 
either by transfer or otherwise. 21 W.B. 410 ; 6 B. 81. 


(2) Where a decree is transferred by the Court which passed it to another 
Court for execution and the latter Court has made its return, an 
application subsequently made to the latter Court without a fresh 
certificate from the Court whiojii passed it is nevertheless one to the 
proper Court sufficient to keep the decree alive. 168 P.B. 1868. 


il(8) An application unjjei^ 8* 323, 0. P. Code, for a second certificate made to 
the Court passiiig a decree, (when the decree had been sent by such 
Court for execution to another Court and application was pending in 
the latter Court) is not one to a proper Court within the meaning of 
this article. 2 A.W.N. 171« 


(4) All application ngide to the Court, to which the decree had been transmit- 
ted for execution, forgS re-transfor of the same, is tan application to 
the * proper Court ’ and -would give fresh starting point. 2 C.W.N* 
cclxxi. 


CL Stef in mid ot execution^ * 


^ I— What ure atepa in 

(а) An application by a decree-holder praying for the disallowance of the 

objections cl the judgment-debtor to a sale in execution antL for 
confirmation of the sale. 5 A. 676 ;•%! C. 23. 

(б) An oral application for a fresh proclamation of sale, the sale, originally 

^ fixed, being adjourned. 8 A. 189 ; 10 C. 861. 

' (c) So, also, an oral application for sale of property already attached. 16 B.# 
405. 17C. 63. 


(d) So, also, an application by the judgment-oxeditor, for sale of property 
9 attached subject to the mortg^ of a claimant. 15 G. 863. • 

(et An application foe attaohmeirttjsf property, such appUoatioa not Ibeing in 
itself one for execution. 105 P.B. 1^. ^ 

(/) A decrAdiolder^s application to be put in posseesfon 31 property purchaeed 
by him in rineutkm. 19 A. 477 ; 27 Cr 709-4 C. W. K. 681. ^ 
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Cl. (c).— 'Slep in Mid of exocutloa^^—iContitiued.) 

I— \Vhn sre steps In (Continued.) 

{y} An application under 8.87 of the, Transfer of Property Act. 13 A.W.Ilf. 

«« (12 A. 61 and 13 A. 276). * 

(A) ‘ An attempt to settle aooountH in Court relating to a decree. 6 W.K. . 
Mis.o48. 

(t) All application, in execution-proceedings, to have witnesses summoned lu 
give evidence in relation to a claim preferred by a third party. 6 A. 344. 
(j) An application by a decree-holder to Court for a certificate that a copy 
from the Revenue Registry is necessary to enable him to attach 
property. 5 M. 141. 

(A) Deposit of nihunee fees. 9 C. 644. 

(f) Deposit of process fees. 23 G. 374. 

But see 22 B. 722, which decides that *inero payment of process-fecK or battah 
under circumstanoes from which no application, can be inferred is 
not a . 

(m) Payment into Court of postage stamps in pursuance of an application for 

transmission of decree to another Court for execution. 7 M. 307. 

(n) An application by the decree-holder^ set oil the amount realized by sale 

towards the decree amount. 8 O.C. 161. 

(o) An application by a decree-holder for leave to bid at a sale. 13 A. 211 ; 21 n 

B. 331 ; 22.A. 390 ; 8.O.C. 161. 

But sec 23 C. 690, which holds that such an application is not a stop in aid of 
execution. '* 

\p) An application for transfer of a decfA*ee to another Covirt for execution. 1 
A. 625 ; 2 A. 284 ; 6 C. 513=7 C.L.R. 521 ; 22 C. 376 ; 2 C.W.N. 415 ; 

20 C. 29 ; 6 A.W.N. 137 ; 61 P.R. 1870. 

(S) So, also, an application for re- transfer of a dpereo to the Court, which 

passed it, for execution. 6 M. 81 ; 2 C.Ay^.N. cclxxi. , 

(r) All uj^lication for execution by a transferee of a decree uotwithstunding 

that the same is unsuccessful. 19 A.W.K.16. 

(s) An applicatfion by the assignee of a part of the decree for execution of that 

part is sufficient to keep the di^^ree alive us regards the other part. 1 
M.L.J. 240. 

(f) An application by the assignee of a mortgage-^ree for sale of th«r 
mortgaged property, notwithstanding the, fact that the assignment is 
huregistored is a . 13 A. 89. 

(u) An application for pastial exeoution of a decree though not * in accordance 
with law.’ 15 B. 242 ; 15 B. 245 ; 26 C. 888. 

(p) Ap application roquesting payment of money realized in execution and 

depouted in Court, a 11. 174 ; 17 M. 166 » 8 M.L.l. 396 ; 6 Af^. 

(w) liveu if the application ehoold be an oral one. 33 B. 840. 

B«t eea 8 C. 89» 10 C.L.B. 373 ; 10 C. 649. 

(x) An applioAtiou, however, for payment to the decree-holder of money 

realized by a Receiver (appointed during pendency qf* suj^) not in 
execution of the decree, held not a stqp in aid of execution of the decree. 

22 M. 448. 

(y) An applieatiCMi by u decree-holder for an otder to withdraw money due to 

him under a previouz order for rateable distribution. 8 C.W.N. 382. 
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Art. 17V) Act XV of 1877 (uidian ltkA'atiov act). 

Cl. ■#.— {c). — ‘ Step la aU of execution. (Conliutud.) 

% 

l~What-are steps in (ContinwH.) 

( j) An application by a dccroc>^older certifying paymentii made by tbo jiul^- 

ment-debtor out of Court ib a .9 A. 9 ; 1*2 C. G08 ; 11^ A. .‘199, 

laa) So, also, an application made by the judgment-debtor and oountcrslgiu'd 
|}y the decree-holder reporting part-satisfactiou and asking for time to 
pay the balanced 20 C.690. 

(SAj) So, also, a joint Application by the judgment-debtor and the dccree-hoJdi*!- 
rfipprting satisfaction of the decrexr in part an>i asking for poKt)tonciiicBt 

of a sale for four months in a .4 A. 00. 

(66) All application reporting adjustment of deerre and slating that judgment- 
debtor will pay thc^ lialancc dne under the decTL-c in insInilnicntK. H A. 
320. 

A 

(cc) Au application by the dccrcc-hulder n^citing an an-angenieiit iinide tat- 
tween the parties as to payment of the. deciee ainoinit in certain 
• - iiistaliiiciits and asking the. Court to summon the ijudgnioiu-ili-btor 

with a view to recovery of the amoimt still due. 20 JMt. IM^M. 

(dd) An applidhtion to recover the co.st.s awarded by a»deci'ee is a . lA J-i. 

245. 

io«) Where a decree is for costi and for possessioii. an application for execution 
as regards costs will be a step in aid of execntJoii so in> to hoc]) Llio 
decree alive as regards possession. 17 A.W.N. 81 . 

(//) An application by the reprcsentativiiK of a dmvised decr4>c-holdor to be sub- 
stituted on the record and to Ik; allowed to continue uxcciitioii-iiroceed- 
iiigs. 19 1B. 261.' 

* . • 

A judgincut-crudi tor’s application for Kubstitutimi on tb«‘ record of the 
hoirs of a deceased judgment-debtor. 24 77H=- 1 O.W.N. 67C. 

(JiJt) An application by a judgiTicut-creditor to execute his decree, which lias 
been attached by another person in execution of his decree, is a sie]i in 
aid of execution notwithstanding the fact Unit the iipjilication is un- 
successful. *24 0. 778=r i C.W.N. C7C. 

• • 

(ti) An application fur execution xif an attached docrei^ T A. 882. 

( jj] An application for adjournnicnt of sale put in by the judgment-debtor and 
assented to by the decyie-bnjdcr and the striking off of execution- 
proceedings in consequence held to constitute a- !i C.L.U. 515. 

An applicfiition, by the decrco-boldcr’s pleader, consenting to au application 
by the judgment-debtor to sale postpone sa le but insisting that certain 
lands, otheifthan those mentioned by the judginciit-4^btor, should Ijc 
sold first. 7 M. 306 ; 7 M. 307. 

(ll) An application to a Court not having, bit bona fide, though erroneously, 
believed by the applicant todiavc, jurisdiction, will be a step in aid olf 
^ execution especially when the Ckmrtacts on the application. 7 T.A. 

167 = 2 A. 792 (P.C.) ^ 

{mm) Any defect or mistake in an application &r execution would not render 
it the less a step in aid of execution, if the application were by a per- 
son legally entitled to execute the decree. 17 liP. 76. 

(f^) Aether a particular act is or is not an application for, or step in aid of, 
execution depends upon the nature of the act rather than the time at 
which it may possibly be done. 17 kl. 165. u 

(oo I ProoeSdingB taken before the High Court 46 send down Privy Council 
decree for emntion. 19 W.B. 301. * 
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CL 4.-{e).- St^p ia Pki^ px^emtkMB ^ ^iConiinwd.) 
l•<--WlMlt are ste^ la .(CMie/iubd). ^ 

(pp) An Application for execution will a step in aid of exeoutiop ’ and give * a 
f fresh start oi limitation notaithstan^ng the fact that it is struck off 
at the request of the applicant. 33 P.R. 1905*57 P.L.R. 1905. 
tS2) ^ previqjis application for exooution, t^pgh struck off, will afford fresh 
starting point for limitation under this article. 17 A. 106. 

^ (rr) An application to strike off a pending application for execution with 
liberty to make a fresh application. 16 A. 75. 

Bat see 38 C. 817. b 

r 

• (s«) An application for execution disriisaod for non-payment of process-foe. 

♦ 16 M. 452. 

(tt) An application for execution of a decree struck -off the file^ for some formal 
defects. '413 B. 644. 

(uu) An application for review of an order striking off an execution-case and 
Ifor restoring it to file. 37 G. 285. 

(tw) A * batta' memorandum* which applies for the issue- of a sale procUmation 
and on which a sale proclamation is issued although an order for the 
the issue of such proclamation might have been issued previously. 

88 M. 809. (Current Index, Limitation Act). 

(mo) An application by a deoree-holdor to continue an attachment but to stay 
a sale. 2 M. 218. 

e 

II.— What are not * atepa la aid of execution.’ 

» 

(a) An application for execution praying for a relief outside the decree is not 

one in accordance with law nor a step in aid of execution bo as to 
give a fresh start of limitation. 13 B. 287. 

(b) An application for execution not in aooordihioe with the terms of the 

decree. 98 P.B. 1901. t. o ‘ 

«) * 

(c) Under the present law (art. 179. ^)i an application oannot be made 

mekdly to keep the decree in force. 13 M.L. J. 412. 

(d) A petitioif praying that a pending execution may be disposed of along with 

the petitioner's application for execution in another suit. 35 W.B. 94. 

(e) An application to withdraw a pending applioation for execution wit^ 

liberty to put in' a fresh applioation later oii. 28 C. 817 (dusenfinp 
. ^ ^rom 16 A. 75). 

(/) The mere act of coiifirmation» by Court, of a sale, such act not being one 
in consequence ^of an application by the deoree-holder-purchaser. 
lOC.L.B. 880 ; 13G. 44U 

(g) Petitions in execution, which are struck off for default, cannot b6>treated t 
as steps in aldof execution keeping the decree alive. 2 B.L.B.A.G. 

• m*ll W.B. sb ; 9 W.B. 565 ; 8 A. 385. 

(5) Proceeding in execution to enforce a barred decree. 1 A. 350. 

. voit by a deoree^holder for a declaration that property ^ireleased from 

attachment on the claim of a third party is liable to Ibe attached. 17 

'-.4 0 . 868 . 

t^^'Bnapplioatton by deoree^mlder payiag te release of-^rtion of attached 
property and etrUcing^ an exeeutkm^se. 20 G. 255. 

■*r ' ^ 
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1st (liTDxiH la^^ikaif 4ot:) 

Cl. M «f ^;ir«cfarfliii. • -(Confiniwd^) 

I Is— What are not * ateps ln<aM^ot eaec H t io naV (Cqafinwd.) 

(/p; Steps whioh a decree-holder takes io opjM»iag an application of the 
* judgment-debtor under i. 258. C.P.C. 4 C.W.^. clii. ^ 

^2) A written application by the deoree-holder, in ezeoution-pcoooedings, to 
oommunioate to him the date fixed for hearing. 29 P.B. 1885. 

(m) The mere a^pearanoe^f a decree-holder by his pleader to oppose an applica- 

tion by the judgment-debiot for the setting aside of a sale is not $ 
step in aid of execution, the article oontemplatiug only those applica- 
tions having for their obJeo| some order of the Court in furtherance of 
execution. 16 C. 747. • 

s 

(») The action taken by a ' jadgmeut-oreditor in opposing an appeal by a 
judgment-debtor against an order in execution. 5 C. 595. 

(ot A duAea-holder*^ applioatioi^ to postpone a sa]|^ for reasons other than 
procuring the sale at a grater advantage. 20 C. 255; SO C. 761 a8 

O. W.N. 251. 

(p) An application by the decree-holder opposing that of the judgment-debtor 
tokelPthe properties in a particular order. 90 C. 761 « 8 C.W.N. 251 
' (disfp. 7 M. 306). 

(g) An application by a decree-holder to postpone a sale. 3 A, 767. ^ 

(r) An application for^me to pay the decree-amount. 27 C. 285. 

(s) Att application for stay of execution. 1 A. 580. 

(0 An application by a decree-holder for /eave to bid at a sale. 23 C. 690 ; 88 

P. B. 1884 ifollotoing 107 P.B. 1881). 

(n) An application undlr s. 228^ C. P. Code, for a certificate of non-satisfaction 
and for transfer of a decree to a Foreign Court for execution. 107 
P.B. 1881. 

(v) Applic^ion for copy of a decree, with intent to apply for exeontion. 11 M. 

686. e 

{w) An application fo| return of a cmiy of the decree filed along with a previous 
application. 23 B. 8U. • 

(fc) An application for lists of properties attached. 2h M. 400. 

(p) An application by the decree-holder to the Court to which a decree is trans- 
ferred for execution forivetam of the decree, the same having been 
partially executed by such Court. 22 C. 827 {dUtj,, 6 M, 81). 

(r) An inoorrect^rtifioate put in by a decree-holder under s. 258 of the C. P. 
Code. 8 A.y.N. 23. ' 

(oa) An application under s. 206, C. P. Code, to bring a decree into conloftnity 
with the judgement. 13 A. 124 ; 4 A^187 ; 8 A. 492 ; 20 A. 804. 

^bb) An application by a deoree-kol^r-auction-purchaser for confinnation ol 
sale. 9 C.W.N. 193. 

\cc] An application by a benamidar cannot afford a tmah starting point in favour 
of the real decree-holder. 9C. 688^2 G.L.B. 16 C. 855 ; 2Qr 
C. 388; SG.L.B. 258. 

(dd) The application of the legal lepresentative of a decree-holder for execution 
^ *^or to withdraw money in Court, without having her name substituted 
on the record. 110.^227* 

(re) The mere payment of batta, in execution-proceedings without any written 
ajl^icatidh in oonneotionwitfa the payment. 25 B. 689 Bom. L% 
375 ; 31 A.W.N. 43 3<3. 644 wnd SS C. 196). ■< 
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- CL, * 5 to» ..* 

II.— ^lut are not * ate^ to aM of wWiutkM.*— CCda^li^.) 

I* 

07) More payment of proc^-feo notiUifsatopaniea by m application or .un^r. 

^ oircuiustanocB from which no'applioation can Ibo^infcErA is /lot a 

. 22 B. 7M; 32 A. 358; A.W.N. (1900), 68. 

(pp) Payment of additional or deficient p|Ocess>fbo.> 20 B. 179. 

(Ah) The mere payment of Court-foe wiUi a^Hew to obtaiif Iwve to bid at a 


sale in execution. 9 G. 730slJ3'GX.R. 91. * 

(ii) An application by the decree-holder to, receive the poundage- fee ia-res^poct of 
a purchaiic by him, at auction-sale, of property belonging to the. 
judguicnt-dobtor. 32 Q. ^27 ; 28 C. 196. ' ' . ' * " 

\ij) An application by a decree -holder praying that he may be allowed to set off,; 

as against the amount due to him under the decree, a certain amount : 
being the purcliase-iiioney payable by him for purchase of ‘judgment- 
debtor’s J^pcrtyllit Court-sal^. 23 C. 196? 

{kk) A receipt given by a decree-holder tor money received by him in execution. 
AS P.H. 18B4. ^ 


{ll) An application to take out of Court money deposited by the judgment- . 
debtor, t-g C. 89 = 10 C.Ii.R. 272; 10 C. 549. ^ * 

But see 2 M. 174. 

(mm) An application lor payment out o/ money ^ Court. 27 P.R. 1886; lOT *■' 
P.R. 1881 and 87 P.R. 1884. ^ 

(iiu) An application by a docroo-holder, who is awarded rateable* distribution, 
for withdrawal of moneys so awarded. 10 C.W.N. 26. (Current ^dex. 
Limitation Act). < 

(oo) An application undor s. 257A for sanctioA to give time to a judgmoiiir ' 
debtor to pay the decree-amount, such sanction not having been given. ■ * 
19 M. 67. 


CL 5. '-(«)— ^ The dmte of JsMuing a notice -* Ja. 248,^^P*Cm) 

(a) The -olauso would apply only w|au the notice l|;as been aotpally issued ; tiuH^ e 
vkmld run only from ^e l^to ef issue of the notice and not from the 
dat| of the curdor for its issiic^; a mere order of the Court far the issue 
of a uptioe is not at dU enough to give a fresh start of limitation. 23 
B..35. ^ 

Cf. 27 B. 628, Ap-, (case /, ivfrq). ' 

yb) The issue of a notice under s. 248, whether on a vaV[d or invalid applioatiofi 
for ezeoution, is enodgh to give a fresh starting point. 15 A. Al. 

(cl So, also, wiiere the hpplioation for execution was defective. ^ U. 594 = 

^2 C.W.N. 556. \ ^ 

(d) If; 00 the last of a aeries of applications, it appears that the next previous ' 

0 application had been barred by limitation, the mere fact that a noti^. 

under s. 216 of the Code of 1869 ( =8. 248 of the proscnt G&) had: ^ 
. served on ^he ' judgment-debtor and he allowed it unchallenged 

oannot save the last applici^tion from the bar of limitation. 2 M. 1 ; ' ' 

; ^ .8C.«18-10.lA408. , . 

The issue. of a notice under s. 248, C.P.C.t affords a fresh s|l^nfi|ba9itatioD * 
for execution. 1 A. 675; 14 A.W.N. 96. ' > • ’ - V 

TAne rdns from the dataof the order directing notice to issue and actual 
service of the noldee if not neoassary. 27 B.«622 ;# A.W.N, 120; 10. 
2hW.N.2i4;6<l.W.N.656. . 





■ • 
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' (tfl Aft aciTiMtiail W &o joABment- 

• d*0bt^ the d^reo idive. B.L.B. Ap. 18«il 

■ {k) Nottojiqdat B. IMft, C.P. Code, issned l>y » omhiietent Coi^ fould b*to 

limitation, uotwithetauding some defect in the application, the oondi* 

• ' tiiiiB lequimd hyJhiif ^Uniie being Mitiiified wfaen (be foot of flte issue 

of the ndtice isesfiihUiihcd. 33 P.B. lS(Xi=‘67 P .L.B. 1306. 


(Old Law) 

.- io) The igsnc'i^f a notice undfir K. Slsoffthc edd Code of 1H50 isR. 24 S of the 
pie^dnt Code) and mivicd thereof gave a fresh starting {uinl, B.L.B. 
, 8up. Vol. 4a2>r>\V.K. Mis. OA; !) W.B. 44»; 18 W.U.IOS; 12 W.B. 
- W ; 24 W.Bh 327 8 W.B. 306 ; 5 W>B. Mis. 5 ; R W .K. 3RR ; 4 W.B. 
. Mi8..C ; G B.L.B. Ap. 146 ; 6 W.B. Mis. 97 ^ W.B. 330 ; 5 M.H.C. 
100 ; 10 W.B. 103 ; 33 W.B. 484 ; 33 W.B. .lO.*). 

(6) Mere issuing of a notice waa enough to give a ' fresh staA of limitation. 
' 14B.laB. 143 (F.B.)-.38 W.B. 51^; 14 B.Ji.B. 144 (Note) =>22 W.B. 

’ 154;r23W.R. 8-27 ; .iWW.K. 646; 1A.676. * 


Ci- 6m—Paymettit * which the decree directs to be made at a certain date. ’ 
(1) Deem fe» redemption 

^ (a) A decree for redemption directing the payment of the mortgage- money within 
* a term 6xad by it ahould be taken to lx* one cxccsutaUe from the pasaiug 
of the decree. 416 M. 211. 

^46) Where a rodemption-docroe does not, in effect, mention any date for payment 
of the mortgage-debt, it muat bo taken a*i oporating from itn date and 
as onforciblc within three years from Kueh date, unless kept alive by 
applications^rom time to time, a.s preseribitd by this article. '23 B. 
59^ ; 18 B. 5^7 ; 16 B. 4»0. 

(c) Where a decree for rodemptipn does not spc^cify the rosultaof non-payment 
' of the mortgage-debt witltin the time sjwcifiodfor payment, the decree- 
holder can execute the decree at^^y time Within the period proscribed 
by, this article. 14 A. 360 |f] 2 A.W.NI 4U. Etttroc 16 A. 66:^13 A.W.N. 
222 twMch dissent from the alioyc) and J4 A. 629s 12 A.WJ7. lOR 

. Itanift rov ■ 

A fiaoroe directing 4a sale of the mortgaged pfojierty in deteilt of payij^ent 
of the mortgage money declared due on or before the date fixed in the 
decree does not come under this ojiafte. If there is also a personal 
decree, it will come under ehii^. 26 M!. 760 « 13 M:.L. 7*^412. * 


(iQ DM&'fop mosey : 


(a) Whore, in the case of a decree for money, Oi^ the application of the judg- 
^ ment-dfibtor setting out tbe^terms of an arrangement oome/to between 
decree-holder and himself for the payment df the ieorae-amount 
instalmenta, the Court metely passed an ordjsr.to the e^ct tjj^t t^e ^ 
* '" ''petition might be with the iBoords, without altering the deoxeBf aivl 
without directing that the decree-amount might he paid at oertam 
■daAs other than those opeoified in thp original d&eee, Aefd, thi^^^: 
instahneuts mentioned in the arrangement did not give feesb ttartktij 


-/k' f 
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f 

' points &f limitation and that an application to exeeution made mor? 
than 12 years Cram th^ date gfthe itoiee and more than three years 
after the last step in aidof exai^ion vras barred. d9 P«B. 1894. 

(6)^An order of Court filing a petition presented by the parties to a decfee 
stating that they had agreed for payment of the decfree amount by 
■ instalment would not amount to an < ^ er directing^ a payment to be 
made at a certain date so as tobfioiSncesh period of limitation under 
« 8. 2S0 (b) of the C.P. Code (Act X'of 18771. (ef. art: 179—6). 4 A. 155. 

(c) The doolaration iii a decree that a oei^n sum of money is due to the deeree 
holder and a direction th^in that the same be paid in certain instal- 
. m4nto and that, in def&idt of payment of any jnstalmefit, the whole 

amount should he realised is not a direction to'^e payment of the 
money at a certain date. 199 P.B. 1890. ^ 

rd) Compare 18 P'.R. 1892 (F.B.), which decides 'that a dedeo for payments 
of the decree amount annually or monthly falls within s. 230, C.P. Code. 
(e) A dgpree directiDg payments to be made annually without specifying any 
particular date is not one directing payment to he made at a certain 
date within the meaning of this clause. 7 M. 03 ;>7 M. 80. 
if) But, if it can be gathered from the decree itself that the payment is direct- 
ed periodically or at periods a^to which the decree is sufficiently in- 
dicative, such a decree wiU come within the clause. 14 M. 396. 

(p) If the decree he to an annuity or maintenance without speci|ying a precise 
date for payment hut creating a periodically recurring right, the 
payments may he inferred as pa}*able on the day year from the date 
of tHh decree. 12 B. 65 ; 3 B. 193. 

(/i) Where the decree is for payment of mainfenance annually oii a specified 
date, an application for execution made more than three yearn from 
the date of the decree would not be barred for the amount payable 
for the three years next previous to the application though no execu- 
tion was taken out for more than thresp^ years in the interval. 18 M. 
482. g 

(») WheiB a maintenanoe decree awards, and directs the payment of future, 
m^intenanoont a eertain rate, such maintenance, when due, may be 
recovered in executioirof that decree, 19 C. 189. 

{J) An agreement that the amount oia decree shall be payable in instalments, 
hut not embodied in- the decree, cannot be enferoed in execution-pro- 
ceedings, except pifud^aps where the jadgine]|^t-dehtor has aoquiesmid 
in the agreement ^ing tii»ated as the deoM- 1-90 P.B.1882 ; 46 P.B. 

^ C18S0 ; 200 P.B, 1889 .and 90 P.B. 1994 (mtsd in Rivaj on tiimitatiou, 

p. 317). " 

(^) In the case of a decree payable hf instalments providing for execution of 
the entire decree-amount in oM&of uny default, an applfeaSion to 
c execution will he within time under this article if it is ma^ within 
three years from the date on which any instaiment beeame due, '6B.L. 

. tfe Ap. 31 ; 2 &.L.B.A,G. 345 ; 9 B.856 ; 2 A. 291 ; 18 C.L.B. 248 ; 16 

xsm. 

(1) In the cam of a deoM pa^lfie by mstudments with a proviso to the effect 
that, in oase.of .defeult in the .payment of any one ^sta^nent, the 
whole usofint should ho payable «t onoe, the dsoree-holder has the 
ja option to ap^y to execute ltia ^deoM to any of the instalments that 
not hatmid h$r. lunttation iM not' honttdto execution 

V s^hin three yearn cirf the .first defs»til^.l0Q P.B. .1 


« 








CL f^PayoMft 

(w) The ptopbdtioii wheniio tiate k ^e^^tdio tO iosMll^t- (hoxe, 
9 time begiTip to ran from t he &'te of ^tllie dBonc is not oomct, 'if it is not 
^ impoBbible to ascertain the dates on which the instalments are payable. 

•* * S3 P.B. 1905 - 57 F.L.:£1.- 1906. • 

(n) The holder of an instalment-decree, which provides for payment of the 
fc in. certain instalments and for recovery* of the 
' whole amount, ih case of any default, cannot, when he has once 

chosen to enforce the whole decree on a default being made, fall bach 
on the provisions in the decree providing for payments in instalments. 


2 ATC. J. 828 (Current Ind^, limitation Act). 

(o) 'Where a decree payable by iz^taln^nts contains no condition as to default, 
an application for execution of the decree for the wholsparndtint with- 
in three years of the last appHcation will not be barred, even though 
%ne or two applications had been put in for estccution as if the whole 
amount had become ^de on default in the payment of some instal- 
ments. 48 P.B. 1900 \fliuiinjuiBhiiig 19 M. 54.) 
ipl In the case of a decree for money payable by instalments with .a proviso that, 
in thesevent of default, the decree should hg executed for the whole 
amount, the daciee would become barred in the absence of any appli- 
cation within three years from the date of the first default. 2 A. 448. 
Compare 4 A. 83; 4 A? 816 ; 7 A. 327; 7 C. 5G ; 18 C. 78 ; 20 0. 74. 


(g) In the cose of an instalment-decroe. providing for realisation of the entire 
amount in case of default and icAving it to the option of the decree- 
holder to enforce entire executicn or not, time would run from the 
date of the first default, if any. 24 G. 281>:^1 CfW.N. 229 ; 6 C.W.N. 
348. • 

« (r) Where a decree directs payment of the decree amount in certain instal- 
ments and that, in case of default, the whole amount should be rea- 
lised, it is doubtful whether, in case of default, the decree-holder should 
apply within three years of the first default at the risk of being 
completely ^ried. Per Mahmood, 5 A. 201. 

(s) Where a decree directs theipayment of the .decree amoiiht in instalments 
with a condition that the whole amount should recoverable in case 
of default, waiver would be a good defence to the pica of limitation. 
11 A. 482. • 


(f) Where an instalment decree provides for entire execution on default, if the 
^ ' decree-])older has waived any such default, limitation will begin to 

run only fngn the nest default (acceptance of a part uayment, tliough 
not certified to the Court, constituting such waive^. 19 M. lOfi ; 21 
C. 542. « 


(4) Ovieif ludor i. 210, G.P. Code • 

%) An ex parte order under a. 210, C.P.G., giving time to the jndgment-debtor 
to pay the decree>«moant (grates Ih extend the tim^ though the^ 
decree itself ie not altered in aoeoardence with the order. The deezee- 
holder may apply for execution withto fears of the extended 
e period. 7 162. 

(5) If on order, on an application the judgment-debtor reporting a certain 
• adjustment h6tweea41ie*fartie8, does not amount to one under a. fiKL. 

the appUcatton te fxeoutkm after the paasing of the orfi^' 
would not Im gqvmed {qr 6 of thia article, F.B. 1886. ■ 
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Cl. 6, Payment * which the decf^Uhra^ th he made, dtc.^ (CmoluM). 

(c) Where, on no oxecufcion-applicAfcion, the jadgment-Cebtor applies for time 
for parnient of the decree-amcnint and, on the oonnent of the derreb- 
holder, the^application for execution ig struck hff the file, this amoqptg 
e to a docreo under para 2 of n* 310, C.P.C., so as to entitle the decree- 
holder to apply for execution within three years from the time specified 
for payment. 11 C. 148. 

But see 14 C. 34A, which decides that wher9 the Court simply orders time to ho 
granted in accordance with the petition of the judgment-debtor with- 
out specifying the instalments for payments, the order is not one 
amounting to n decree upder s. 210, G.P. Code. 

- < 

<5) mMelUiyoni eaftei:" 

(a) Where a (3ouri frames a decree conditioned on the pH 3 ‘mcnt of a certain 
sum within a date fixed, it cannot extend such timg after the expiry 
of the period mentioned in the decree. 13 A. 400. 

(A) Where the joint efiect of the judgment and the decree that followed it is 
to allow a period of five years for the payment of the amount decreed, 
an application lor extHiution within three year^ from the expiry of five 
years will bo in time. . 45 P.R.ISBS. 

(c) In the case of a deciYm based on a compromise to the effect that plaintiff 
should be entitled to possession after the expiration of 15 years, held 
that an application put in after the expiration of 15 3 ’ears was govern- 
ed by this art, and lA^as barred. 12G P.R. 1893 {/oUowiny 43 P.B. 
lR78iF.B.)J 

• # 

explanation I4 

# 

0) Exacntlpii by one of lOYeral eo-oharen:— « 

Execution taken out by one of the co-sbarers holding a decree for partition is 
KufiicieJAt to keep the decree ali^-o in favour of .all. 3 C. 551^2 C.L.R. 
187 ; 9 C. 56», 

o «• “ 

.2) Omk. ipecUyiBt lepuBte UrtHity at JtadCiiiut-4«Uev»- 

( 4 ) Wlieie^a dpereo Wui been passed against two persons specifying the iiortioiis 
for which each is liable, execution against one of them only will not 
save limitation as against tlib oilier. 1 B. L. K. 268 (F.B-) ; 10 B.L.R. 
259 tNote). 

(A) Where a decree has been passed against sevprtil ' persons in respect %f 
' ^several duties to be performed by each otthem separately, an applica- 

tion to execute such a decree shall take effect only against such of the 
persons as it uMy bo made against. 36 W.R. 310 ; 19 W.R. 30^10 
B.L.R. 268. 

f • 

Eioeottoa ogaiiiat obo of MTerol Joint Jndgmont-dobton : - o c 

ia) Execution-proceedifcgs against Mxme only of the joint judgment-debtors 
under a decree will keep it alive oe against all of them. 8 W.R. 80 ; 

9 WfR. 240 ; 6 W.R. Mis. 18.. 

{b) .After the death of a judgment-debtor leaving aevoral legal^ feprgsentatives, 
the decree-libldor applied to execute his decree against one only of 
such representatives : Inld that such applieaiion will afford fresh limi- 

* tation as against' all the repmentatiTeB. 8 A.di47»l A.W.N. 16 ; 

• 12B.48. 
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Bxj^AilKtlon l^(C(mcl«ded.) 

(4) lueutloH agfttaut nntf i— 

Application for execution againet a suretyi for the payment of money under an 
^ order 'of Court, will be^ effectual towards keeping the order alive as 
against the pnncipal debtor, only when the liability souglit to be en- 
forced is common to both under the order. 33 R. 478. 

( 6 ) Joint deoreo-Bolden : • • • 

(а) Joint decree-holders, some of whom are minors- -Bight to apply for oxocu# 

tion -• Whether rights of minors ate saved --Ttr/r cases (o to e) under 
tbapheading 1 a ponoB,** at p. 573, supra. 

{b) Ail application b\ one of the sovotbA holders of a joint decree will take effect 
and keep it in force iff favour of nil the holders. 8 \V.R. 100 ; 11 
W.R. 481 ; 21 W.B. 848 ; 88 W.B. 468 ; 13 W.B.^ 188 ; 6 W.B. 
^is. 69 ; C WiB. Mis. 76 ; 1 W.B. Mis. 1 ; 11 W.B. 348 ; .3 M. 79. 

(Sote) In general, the law of Hmitation applicable to exciniiion-proccodings 
is the one in force at the date of an application for uxinrutioii. The 
* present Limitation Act has been in force for ncafly HO years. It 

is extremely unlikely that the provisions of the old Limitation Acts 
will ho called in aid in cases arising hercaftoB So, in collecting tl^e 
cases under the above article mid under the several clauses of the same, 

I have omitted sudh of the ca.sos us have lieen rendered uiinot'ossary 
bv the plain provisions of the present Act and have collected and inserted 
only such of the cases, under th.‘ Old Law, us are likely, throw light, 
directly or indirectly, on the coni^triiction of tlie article of limitation 
regarding Execution under the present Act. T crave the indulgcucr 
of the criflc if, in any case, I have, in the cxcr&ise of niy discretion, 
by any Act of cfbmmission or omission, gone wrong. 

• A few cases under the Old Law which, I thought, vrould lie useful, I have col- 
lected under the general heading * Old LftW ’ {cidc infm). 

. (OM Law) 

(1) Wheref in spite oBan arrangement, after decree, to pay the decree-amount 
into Court, by instalments, the decree-holder attcm]fts to execute the 
original decree, payment 3nto Court under the ar|sngcment will not 
keep the original decree in force* 4 C. 877 = 8 C.L.B. IGl ; 4 B.L.B. 
101 (P.B.) ; 13 W.B. 44 (F.B.) ; 5 N.W.P. 100. 

<2) Thefactof a decree-holder's having had to meet an application by a third 
I . party, in relation to delivery of possession, cannot s;i.vc limitation as re- 

gards an application for execution of the decree as to costs. 19 W.B. 336. 

(.3) Procuring attachfliont of judgment-debtor's property andeadvortisin^ the 
same for sale held to bo proceedings to keep the dooreo in force under 
the Old Act of 1859. 12 W.B. S57. * 

<41 .\n application to arrostlthe judgigont-dehtor held to bo a proceeding to keep 

^ ^ the decree in force under the Old Act of 1859. 17 W.B. 

(5) The act of a Naur in conducting a sale in execution and remitting tSie sale- 
proceeds to the Collector held to he pnBoedings to keep the decree in ^ 
force. 15 W.B. 182. 

(б) An unsuccessful applicatioa to su&tituto the names petitionerfl as re- 

* niesentatives in the place of a deceased decree-holder was held not to be 
* a proceeding to keep the decree in force under the Old Act of 1859. 

6 W.B. Mis. 38. 

<7) Taking fnroceeds of a previous sale in execution heldnot to bo a proceodiug 
to keep the decree in force under the Act of 1659. 8 W .B. 274. , 
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(Old 

Tat aeo 6 A. 866. , .... 

(8) Frooeediogs in execution aa to mesne profits htld to keep decree in force 
as to costs. 5 W.B. Mis. 40. ^ ^ 

Procf^ings in execution as to possesBion and costs held to keep docrie in 
force as to mesno profits. 8 W.B. 99 ; 7 K.W.P.H.C. 9fi. 

Bnty the application as to mesne profits must be made within three years from 
thd date of the first application in execution. 6 G. 89 ->10 G.Ij.B. 272. 

(10) Proceedings to assess mesne profits held not to be proceedings to enforce 
the dechie. 21 W.B. 212 ; 22 W.B. 828. 

(11) Where a decree-holder is referred to a regular suit and he conducts proceed- 
ings in consequence, •sJbh proceedings will keep the decree in force. 

" 15 W.B. 207. • . . 

(12) \ suit by the decree-holder to set aside an adverse order on a clsfm peti- 
tion put iu by a third party was bold to be a prooipdiitg, ^ the 
decree in force under Act XVf of 1859. G W.B. Mis. 14 ; 2 W.B. Mis. 

3; B.L.B. Sup. Vol. 709-*7 W.B. 516 ; 8 W.B. 88 ; 8 C. 716*2 

r G.L.B. 220 ; 

(18) even if suolaa suit were to be eventually unsuccessful. 8 W. B. 99 ; 98 ; 

6 48. * 

(14) But compare 17 G. 268, and cases under the beading Continuation of 

Proooo^lnga,*’sMpm. * 

(15) Intermediate proceedings between the real decree-holder and a person 
pieteaiding to be entitled to execute the decree will, when the 
dceifo-holder ultinfetely succeeds in establishing his superior right 

. ove| the pretender, have the effect of keeping the decree in force. 4' 
B.L.B. A.C. 1 * 12 W.B. 486. « 

(10) A dispute between purchaser di decree and a third party, cannot hav yg' 
the effect of keeping the decree in force. 10 W.B, 240 ; 14 
17 W.B, 99. 4 

(17) Striking case off the file cannot have the efieot of keeping the decree in 
force. 8 W.B. 320 ; so, also, where an execution-case is struck ^ fhcb 
ffile for want of prosecution. ^L.B. Sup. Vol. 492 *6 W.B. Mis. 98. 

(16) No question of 6<ma fides of prerioas applications or questions of diligence 
afid industry arise under this clause as under tiieOld Act. 11 A.W.N. ' 
48; WA.W.N. 77. 

(19) An application for execution, it in due form, is one to keep the decree in 

force. It is not necessary for the decree-holder to take further pro- 
ceedings. 2 N.W.P.H.C. 186. a 

(20) A decree for maintenance payable by instalments must be exeoisited witlifir 
*' three years from the date when the first instalment falls dpp. 4 ' 

M.H.C. 275. • 

(21 Y' A 5ona ySds application to execute an aliquot part of a^ dperee, theu^ 
irregular and illegal, is tuifioient to keep the decree aliver 15 W.B. 

* 449 ; 16 W.B. 29 ; 16 W.B. 267 ; 25 W.B. 70. ♦ • ^ « 

(22) Where a judgme^llfaebtor is have no property available ; 

iitm, the decree-holder can^Umys fila applications sim^y to 
. force his decree. 25 WiB. 546; 3 0. W. . , 

' Apj^^ijca^tuis.lar miew cannot be treated as efteetttri tosi|rd8.k4eph[ig 1^. ^ 
■-1 \dsoreaafive. W.B. 185. • ^ 

(^'fi.^ofAotXIVofl958(-art. 179oftheprestotAo4) VaBnotap^liae 
. , '' ' A ^ * deoM uiM the liabiUiiy under it has become enfoieeahlliAiy - 

. cess of exeention. 4M.H.C. 178^ 
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180 . — To enforce a judgment, 
Ibcree, or order of any 
* Qourt ^.established *by 
Boya] Charter in the 
exercise of its ordinary 
original civil jurisdic- 
tion, of an order ^f 
Her Majesty in Coun- 
cil. 


Twetvey^m. When a present itght to 
epforoe the -judgment, 
decree, or £^or accrues 
to some penon capable 
of releasing the right : 

Provided that, when the 
judgment, decree, or 
order has been revived,i 
or some part of Ihtf 
principal money secur- 
ed thereby, or some in- 
terest on s8ch money 
has been paid, or some 
acknowledgment of the 
right thereto has been 
given in writing, signed 
by i!he person liable to 
pay such principal or 
interest, or his agent, 
to the person entitled 
thereto or his agent, the 
twelve years shall bo 
computed from the date 
of such revivor^^\ pay- 
ment, or acknowledg- 
ment, or the latest of 
such ' revivors, pay- 
ments, oif acknowledg- 
ments Us the case may 


(Notes) 

9 5cope of article. 

(1) JLpplleability of 280, G. P, Gods 

• 

This avdelo iB intended to be independent of the Civil Procedure Cede, h. 
# 2S0, which section cannot, ^oteforo, be applied either to a deerpe or 

‘ * order of a High Ckiurt on its original side or to an order df His Msjcrtty 

in Council. 20 C. 561 ; 6 B. 268 ; 7 < 

OiMrae of the Privy OquiqII 

(a) A]| appUosjjifon to ^execute an order of His Majesty lii Oohncil falls under 
'S'* • this article evou when it has merely confirmed the decree of the Court 

below. 8:C. 21$ ; 10 C.L.B. 426 ; 22 W.R. 102. 

\b) Bxecution of an order of the Privy Council must be applied for in the Coii^ 

^ frfta which the appeal was preferred to His Majesty, 22 W.B. 102 ; and 
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Aet Xi 0( 187T (INDIAK LIMITATION ACT). [Art. IS# 


* 5copc of article. -[Coneludei.) 

d 

- BUoh Court in bound to direct its cxiscution bjr the CSourt of first' 
' instance. IS W .B. 175. 


(B) De 9 V(Bi^of High Court in Its appallato jurlsdlotioii : - r- 

A decree by the if igh Court in its appellate jurisdiction does not fall under this 
article and is therefore governed by the three years' limitation under 
arf. 179. Ifi W.B. 318. ” 


*{4i DaeroM of High GourU ilatolTeiicy Jariadtetim) 

(a) A judgment of the High Court, as a Court for the relief of insolvent debtors, 

is entered up in the ordinary course of duty cast upon the High Court 
by the law, not by way of i^pecial or extraordinary actYon but in the 
* ^ exorcise of its ordinary original civil jurisdiction. The starting point 

and the ])eriod assigned by this article will there^re govern such a 
judgment. l.S B. 520. 

(b) A judgment entered up under s. 86 of the Indian Insolvent Act (Stat^te8 

■ and 12, Vic. Ch. XXL) could not be regarded as passid in the'High 
Court's exorcise of its ordinary original civil jurisdiction and to an 
appliciition to enforce such judgment, this art. does not aiiply. 11 B. 
1.88 {Per Sarieni^ C. J.) 

If eld t eo'itrn^ that such a judgment raakefi as a judgment of a Chartered Court ' 
iu the exorcise of its ordinary original civil jurisdiction and was there- 
fore governed by this article. (P^- West^ J.) 11 B. 138. 

(5) Bxflfliilloii by High Court of dooreoi of other Court 

Art. 179 and not this article applies to cases of Acccuiion by High Court of 
Small Cause Court decrees tnmsferredfto it for execution. The limita- 
I tion applicable depends on the status of the Court, which pejned the , 
decree and not on that of the Court executing it. 17 C. 491. 


( 6 ) AppUeahlllty of 19 of the Act ^ ^ 

In 11 B. 609, at p. 513, the question wpg left open whether^this article was or* 

. Uvas not controlled by the piovisions of s. 19 of the Act, in 

words, whether the aoknuwtedgment under the section need not have^'V ' 
been made within the prescribed period of 13 years. 

' ‘Jfev/von' 


Any order, towards execution, made by the High Court, after issue of a ndtiBe 
to the judgment-debtor, under s. 348 of the%. P. Code, will opeiatd. 
as a revivoT'of the decree and give a f Ash start for limitation. 9 C. 
504;20 G. 551; 3G A. 361«A.WJ^. U9041, p. 61»il A.L.J. 90; /'^ 
34 C. 344. 


(1) Where, on an appMl to it, the High Court merely confirmed the decree of 
• lower Comt, the limita^n of 13 yean did not apply exqept .aa 

to that part of the order which related to ooeta. 11 90ft. 

13) Them no provision of law limiting the period within which orders of 
the Privy Council were sought to be executed. 6 W.ft. 69.^;' ■ 

(Hlj^llhe Court of first instance, to which an order of the Privy pounoih,may be 
, tnuumittod the High Court for execution, was hohnd to .execute it 
' as if it was on express decree dl thS High Court. sS W.B. 419. 
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